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UNITED STATES VS. WATSON. 
United States Court of Claims. 


MALBONE F. WATSON 
vs. No. 14791. 
THE UNITED STATES. 


Plaintif’’s petition.— Filed February 24, 1886. 


To the honorable Court of Claims : 

Your petitioner is a citizen of the United States and an officer of the 
United States Army. 

The plaintiff entered the military service of the United States as a 
cadet, at the United States Military Academy, on the first day of July, 
1856, and was appointed a second lieutenant of cavalry on May 6, 1861 ; 
appointed a first lieutenant of artillery May 14, 1861 ; appointed a captain 

March 9, 1866, and retired from active service, for loss of his right leg 
from wound received in line of duty, September 18, 1868. 

In computing his longevity or service pay he claims to be entitled to 
count his service as a cadet, under the acts of July 5, 1838 (5 Stat., 256), 
March 2, 1867 (§ 9, 423, 14 Stat.), and July 15, 1870 (§ 1262, R. S.). 


Your petitioner is entitled, as he claims, to the difference between 

his basis pay (prior to five years’ service) and pay after five 

years’ service, from July 1, 1861, to May 6, 1866, four years 
ten months and six days, or to the sum of ... $561 20 

And to the difference between pay after five years’ service 

and pay after ten years’ service, from July 1, 1866, to 


pay after ten years’ service, from July 1, 1870, to May 6, 1871, 

ten months and six days, or the sum of 
And to the difference between pay after ten years’ service and 

pay after fifteen years’ service, from July 1, 1871, to May 6, 

1876, four years ten ten months and six days, or the sum of... $929 26 
And to the difference between the pay after fifteen years’ service 

and pay after twenty years’ service, from July 1, 1876, to May 

6, 1881, four years ten months and six days, or the sum of... $514 24 


Said different sums amounting in all to the sum of twenty-six hundred 
and eleven dollars and ten cents ($2,611.10). 

There has been no action on this claim by Congress, nor any Executive 
Department, except their refusal to pay upon demand. 

There has been no assignment or transfer of this claim, nor any part 
thereof. ee 

Your petitioner has at all times borne true allegiance to the United 
States, and has not at any time, nor in any way, aided, abetted, or given 
encouragement to rebellion against the United States. 

Your petitioner demands Ls sae against the United States for the ° 


sum of twenty-six hundred and eleven dollars and ten cents. 
| | 2 | R. B. WARDEN, 
Attorney for Plaintiff. 
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2 UNITED STATES VS. WATSON, 


3 UNITED STATES OF AMERICA, 
District of Columbia, ss: 
Robert B. Warden, being duly sworn, says that he is the atterney in 
fact, as well as at law, of the said Malbone F. Watson, and that the affiant 
believes the statements in the above petition are true. 


R. B. WARDEN. 


Sworn to before me and signed in my presence by said Robert B. War- 


den this twenty-fourth day of February, A. D. 1886. 3 
[SEAL. ] N. CALLAN, 
Notary Public. 


4 II1.—General demurrer.—Filed July 17, 1886. 


And now come the said defendants, by their Attorney-General, and de- 
murring to the petition in this cause, state as the ground thereof that the 
petition dves not allege facts sufficient to constitute a cause of action. 


ROBERT A. HOWARD, 
Assistant Attorney-General. 


5 III.—Order of the court sustaining the demurrer in part and over- 
ruling it m part. 


At a Court of Claims held at the city of Washington, D. C., on the 3rd 
day of May, A. D. 1886. 

Ordered that the demurrer herein be sustained as to that part of the 
claim which occurred six years before the filing of the petition and over- 
ruled as to the rest of the claim without prejudice. 


6 IV .— Findings of fact and conclusion of law.—Filed May 24, 1886. 


The claimant, considering the facts hereinafter set forth to be proven, 
and a them material to the due presentation of this case in the 
findings of facts, requests the court to find the same as follows: 


I, 


That the claimant served in the Army of the United States as a cadet 
in the United States Military Academy from July 1, 1856, to May 6, 
1861, and subsequently as a commissioned officer of the United States 
Army. (Adjutant-General’s letter.) 


If. 


That he has served continuously in the Army of the United States since 
July 1, 1856, and that all such service should be counted in computing 
his longevity pay as an officer of the Army, and that his first five-year 

riod should have been reckoned from July 1, 1861, instead of from 
May 6, 1886, and each subseqent period should have been advanced in 


III. 


That the claimant is entitled to the difference of pay upon counting 
such cadet service, or to the sum of twenty-six hundred and eleven dollars 
and two cents. : 
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UNITED STATES VS. WATSON. 3 
IV. 


That, under the decision of the court upon demurrer, the claim- 


7 ~~. ant is entitled to count his cadet:service in computing his longevity 


pay and to receive the difference of pay thereupon that would ac- 


crue and become due subsequent to February 24, 1880, the date upon 
which the statute of limitations begins to run in this case, until May 
6th, 1881, and that the amount accruing and accrued in that period 
amounts to one hundred and twenty-six 527, ($126.,2,) dollars. 

R 


. B. WARDEN, 
Attorney for Claimant. 


May 3, 1886. 
The foregoing requests are granted and adopted by the court as their 


findings of fact upon which, as conclusion of law, the court find that the 
claimant recover the sum of $126.,22,. 


8 Final judgment. 


At a Court of Claims held at the city of Washington, D. C., on the 
24th day of May, A. D. 1886, judgment was ordered to be entered as 
follows : 

The court on due consideration of the premises find for the claimant, 
and do order, adjudge, and decree that the said Malbone F. Watson do 
have and recover of and from the United States the sum of one hundred 


and twenty-six ;%7; dollars ($126.22). 
9 VI— Application for and allowance of appeal. 


From the judgment rendered in the above-entitled cause on the 24th 
day of May, 1886, in favor of claimant, the defendants, by their Attorney- 
General, on the 17th day of July, 1886, make application for and give 


notice of an appeal to the Supreme Court of the United States. 
ROBERT A. HOWARD, 
Ass’t Attorney-General. 


Filed July 17, 1886. 
AT CHAMBERS, 


Allowed July 17, 1886. 
WILLIAM A. RICHARDSON, 


Chief Justice. 
10 VIL. 


In the Court of Claims. 


MALBONE F. WATSON 
v No. 14791. 


THE UNITED STATES. 


I certify that the foregoing are true transcripts of the pleadings in the 
aforesaid cause of the order of the court on demurrer of the findings of 
fact and conclusion of law, of the final judgment of the court, of the appli- 


4 UNITED STATES VS. WATSON. 


cation of the defendants for and allowance of appeal to the Supreme Court 
of the United States. 
_ In testimony whereof I have hereunto set my hand and affixed the seal 
‘of said Court of Claims this 20th day of September, A. D. 1886, at the | 
city of Washington. 
[SEAL. | JOHN RANDOLPH, 
Asst. CVk, Ct. of Claims. 


(Indorsement on cover:) No. 1033. The United States, appellant, vs. 
Malbone F. Watson. Court of Claims. Filed September 27, 1886. 
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Iu the Supreme Court of the Wnited States 


OcTOBER TERM, 1888. 


THE UNITED STATES, APPELLANT, 
v8. No. 659. 
MALIBONE F. WATSON. 


APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF OF 
ARGUMENT FOR APPELLANT. 


STATEMENT. 


This is an appeal from a judgment rendered by the 
Court of Claims against the United States in favor of 
Malibone F. Watson for the sum of $126.22. 

The case was argued upon general demurrer in the 
court below. 

The facts stated in the petition are therefore admitted 
in this appeal and are substantially as follows : 

Claimant entered the United States Military Academy 
as a cadet July 1, 1856; was appointed as a second lieu- 
14369 
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tenant of cavalry May 6, 1861; first lieutenant of artil- 
lery May 14,1861; captain March 9, 1866; retired from 
active service for loss of his right leg from wound received 
in line of duty September 18, 1868. 

In computing longevity of service pay he claims to be 
entitled to count his time as a cadet under the acts of 
July 5, 1838 (5 Stat. L., 256); March 2, 1867 (14 Stat. 
L., sec. 9, 423); July 15, 1870 (Rev. Stat., 1262). 

By so crediting the service claimant alleges there is 
due him up to the time of filing his petition the sum of 
$2,611.10 (Trans., 1). . 

The sections of the acts referred to as the foundation 


of the claim are as follows: 
Section 15, act of July 5, 1838 (5 Stat. L., 258): 


Every commissioned officer of the line or staff, ex- 
clusive of general officers, shal] be entitled to receive 
one additional ration per diem for every five years 
he may have served or shall serve in the Army of 
the United States: Provided, That in certain cases 
where officers are entitled to and receive double ra- 
tions the additional one allowed in this section shall 
not be included in the number to be doubled. 


Act of March 2, 1867, sec. 9 (14 Stat. L., 423): 


That section 15 of the act to increase the present 
military establishment of the United States, and for 
other purposes, approved July 5, 1838, be amended 
so that general officers shall not hereafter be ex- 
cluded from receiving the additional ration for every 
five years’ service ; and it is hereby further provided 
that officers on the retired list of the Army shall 
have the same allowance of additional rations for 
every five years’ service as officers in active service. 
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Act July 15, 1870 (Rev. Stat., 1262): 


There shall be allowed and paid to each commis- 
sioned officer below the rank of brigadier-general, 
including chaplains and others having assimilated 
rank or pay, ten per centum of their current yearly 
pay for each term of five years’ service. 


It was urged on the part of the claimant that, under the 
above-quoted statutes, claimant was entitled to credit for 
the time he served as a cadet at West Point in the United 
States Military Academy. In support of this claim the 
decision of this court in the case of The United States vs. 
Morton (112 U.S. R. 8.) was relied upon. The decision 


in that case is clearly stated in the “syllabus,” viz: 


The time of service of a cadet at West Point from 
July 1, 1865, to June 15, 1869, is to be regarded as 
“actual time of service in the Army” within the 
meaning of the Acts of February 24, 1881, and June 
30, 1882 (21 Stat. L., 346, and 22 Stat. L., 118), in 
computing his increase of pay for each term of five 
years “of service,” under section 1262 of the Re- 
vised Statutes. 

It is held “that the time during which the plaintiff 
(Morton) was serving as a cadet was time of service by 
him in the Army.” 

The clause of the Appropriation Act of 1881 (supra) 
considered by this court in the Morton Case (supra) is as 
follows : 


Additional pay to officers for length of service, to 
be paid with their current monthly pay, and the 
actual time of service in the Army or Navy, or both, 
shall be allowed all officers in computing their pay. 


A 


The clause in the Appropriation Act of 1882 (supra) 
is as follows: | 


Provided, That from and after July 1, 1882, the 
10 per centum increase for length of service allowed 
to certain officers by section 1262 of the Revised 
Statutes shall be computed on the yearly pay of the 
grade fixed by sections 1261 and 1274 of the Revised 
Statutes; pay to enlisted men for length of service, 
payable with their current monthly pay ; retired of- 
ficers: for the payment of any such officers as may 
be in service, either upon the active or retired list, 
during the year ending June 30, 1883, in excess of 
the numbers for each class provided for in this act. 

It was contended in behalf of the Government that 
claimant, as a retired officer at the time of the passage of 
the acts of 1881 and 1882, does not come within the pro- 
visions of the same, and that therefore the decision of 
this court in Morton’s Case does not apply. 

That the several acts upon which claimant relies refer 
to services of officers in active service. And further, un- 
der any circumstances, there is no obligation imposed on 
the Government by tlie acts relied on to warrant the claim 
that cadet service should be counted in computing in-- 
crease of pay prior to the passage of the act of 1881. 


The court below found as a conclusion of law that the 
claimant is entitled to count his cadet service in computing 
his longevity pay, and to receive the difference of pay 
thereupon that would accrue and become due subsequent 
to February 24, 1880, the date upon which the statute of 
limitations begins to run in this case, until May 6, 1881, 
and that the amount accruing and accrued in that period 
amounts to $126.22. 


D 
ASSIGNMENT OF ERROR. 


The court erred in ordering, adjudging, and decreeing 
“that the said Malibone F. Watson do have‘and recover 
of and from the United States the sum of one hundred 
and twenty-six 72,2, dollars ($126.22). 


ARGUMENT. 


It is not claimed in the petition that claimant is enti- 
tled to increase of pay under the provisions of the act of 
February 24, 1881 (21 Stat. L., 346). 

His claim is that he is entitled to credit for his service 
as a cadet at the United States Naval Academy in com- 
puting longevity pay under certain acts of Congress, to 
wit: Actof July 5, 1838 (supra); March 2, 1867 (supra) ; 
July 15, 1870 (supra); and Morton’s Case (supra). 

In Morton’s Case it was decided substantially by this 
court that cadet service at West Point is such service in 
the Army as should be credited in computations made 
under the provisions of the acts of 1881 and 1882 (supra). 

It is urged by claimant that section 15 of act of July 
5, 1838, applies to officers in active service who “shall be 
entitled to receive one extra ration per diem for every five 
years’ service he may have served in the Army of the 
United States.” 

The benefits of this act are extended to retired officers 
as follows : 

And it is hereby further provided: That officers on 
the retired list of the Army shall have the same al- 


lowance of additional rations for every five years’ 
service as officers in active service. 
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It does not follow, because service as a cadet is serv- 


ice in the Army, that it is the service referred to in- 


the above-cited act. The service of a cadet is the service 
of preparation for active service. The cadet is in the serv- 


ice. So is the retired officer. For the same reason neither 


service can be computed under said acts of 1838 and 1867 ; 
to wit, neither is in active service. 


The same limitation, the obvious and plain meaning, of 


the act of 1870 (Rev. Stat., 1262) : 

“ Commissioned officers” shall be allowed and paid “ 10 
per centum of their current yearly pay for each term of 
five years’ service ;” that is to say, for each term of five 
years’ service as 2 commissioned officer. 

This it is also claimed is the obvious and plain meaning 
of section 1262. Itis the construction always placed upon 
it by the accounting officers of the Treasurv. 

If this court should regard the meaning of the stat- 
ute doubtful and ambiguous, then, as held in numerous 
decisions of this court and the Court of Claims, the opin- 
ion of such officers should be regarded with great consid- 
eration. 

The claimant could with equal force insist that service 
as enlisted men, service in the volunteer army or navy, 
or both, or any irregular military service of any kind or 
any connection with and as part of the military service, 
should come within the provisions of said section 1262. 

It is submitted that said section 1262 applies solely to 
commissioned officers of the regular Army and their serv- 
ice as such commissioned officers. It is immaterial as to 
whether cadet service is service in the regular Army or 
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not; it is neither active service nor the service of commis- 
sioned officers. 
The judgment of the court below should be reversed. 
Respectfully, 


R. A. Howarp, 
Assistant Attorney-General. 
F, P. DEWEEs, 


Assistant Attorney. 
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STATEMENT. 


The appellee petitioned the Court of Claims on the 
vrounds hereinafter set forth for certain longevity pay and 
credit of service. 

The Court of Claims decided in favor of the appellants’ 
suit, and the United States have appealed to this Court 
from the judgment of the Court of Claims. 

The appellee is an officer of the United States Army, 
and is now a Captain on the retired list, with the brevet 
rank of Major. He was appointed a cadet at the United 
States Military Academy on July 1, 1856, and served there 
until he was appointed a Second Lieutenant of Cavalry, 
on May 6, 1861. He served continuously on the active 
list in different grades until he was retired with the rank 
of Captain, on September 18, 1868, by reason of the ioss 
of his right leg, consequent upon wounds received in the 
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bed 


& 
line of duty. The brevet rank of Captain was bestowed, 
on June 27, 1862, for gallant and meritorious services in 
the battle of Gaines’ Mill, Va., and the brevet rank of 
Major was bestowed on July 2, 1863, for gallant and meri- 
torious services in the battle of Gettysburg, Pennsylvania. 


BRIEF. 


He claims to be entitled to count his service as a cadet 
at the Academy in computing his longevity pay, under cer- 
tain acts of Congress, and the decision of the United States 
Supreme Court in the case of The United Stutes v. Charles 
Morton (U.S. R. 1, 112). : 

The defendants have refused to credit such service in 
computing longevity pay, except in cases where the in- 
crease pay could be credited under the provisions of the 
act of February 24,1881. (21 Stat., 346.) 

The claim of Major Watson appears to us to be entirely 
good and reasonable, in point of fact and law. 

The Court of Claims, in deciding the case of Lawrence 
S. Babbitt (16 C. Cl., 202), held that, under the act of June 
18, 1878 (Supplement of the R.S., p. 362,$ 7, ch. 263), 
service as a cadet could not be counted in computing lon- 
gevity pay. In this decision we see nothing to criticize 
other than favorably. The act of June 18, 1878, appears 
to us to be utterly foreign to the claim which was made in 
the Bubbitt case. It certainly does not include cadets at 
West Point. It does not bear, it seems to us, even re- 
motely on cadet service, it being a particular enabling act 
for other specific purposes. 

The laws under which we make this claim, and which 
we contend are absolutely analogous in effect and opera- 
tion to the act February 24, 1881, are as follows: | 

Section 15, act of July 5, 1838 (5 Stat., 258), “ That 
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every commissioned officer of the line or staff, exclusive 
of general officers, shall be entitled to receive one extra ra- 
tion per diem for every five yeurs service he may have served, 
or shall serve, in the Army of the United States: Provided, 
That in certain cases where officers are entitled to receive 
double rations, the additional one allowed in this section 
shall not be included in the number to be doubled.” 

This law was not changed until the passage of the act 
of March 2, 1867, which is as follows : 


“ And be it enacted, That section fifteen of the act to in- 
crease the present military establishment of the United 
States, and for other purposes, approved July 5, 1838, be 
amended so that general officers shall not hereafter be ex- 
cluded from receiving the additional ration for every five 
yeurs service; and itis hereby further provided that officers 
on the retired list of the Army shall have the same allow- 
ances of additional rations for every five years’ service as 
officers in active service.” 


The effect of this act was to simply increase the number 
of beneficiaries under the act of July 5, 1838, and so the 
law remained until July 15, 1870, when the law which after- 
wards became the following section of the Revised Statutes 
was enacted : 


Revised Statutes, section 1262 : 

“ There shall be allowed and paid to each commissioned 
officer below the rank of Brigadier-General, including 
Chaplains and others having assimilated rank or pay, ten 
per centum of their current yearly pay for each term of 
Jive years’ service.” 


This act simply again excluded general officers from the 
benefits of service pay and changed the rate of pay “ for 
every five years’ service,” but cid not alter either the charac- 
ter or the length of the service for which the pay was pro- 
vided under the former acts. 


4 


And this was followed in 1881 by the act of February 24 
of, that year (12 Stat., 346), which provided for— 


‘“ Additional pay to officers for length of seryice, tobe 
paid with their current monthly pay, and the actual time 
of service in the Army or Navy, or both, shall be allowed 
all officers in computing their pay.” 


We claim that the provisions of the act of July 5, 1838 
(Sec. 15), providing rations for service in the Army, have 
simply been continued in force by the succeeding acts, and 
that all those acts are precisely similar in their provisions 
regarding the counting of service in the Army in comput- 
ing service or longevity pay. All are alike in this respect. 
The provisions of one are parallel with the provisions of 
the others, so far as the counting of service is concerned. 
All service in the regular Army is comprehended in the 
provisions of these different laws. 

It is not necessary to discuss here whether or not a ca- 
det is in the service. That question has been affirmatively 
decided by the Supreme Court in the J/orton case. There 
the Supreme Court held that service as a cadet is service 
in the Army of the United States, so far as the question 
of longevity pay is concerned ; and we maintain that this 
decision is additional authority for the position, which we 
claim to be in accordance with law, that cadet service 
should be counted in computing such increase pay prior, 
as well as subsequent, to the passage of the act of Febru- 
ary 24, 1881. 

The Supreme Court, in the case of Morton, used the 
following words : 


“From this review of the statutes it cannot be doubted 
that, before the passage of the act of July 28, 1866, as 
well as afterwards, the corps of cadets at the Military 
Academy was a part of the Army of the United States, 
and a person serving as a cadet was serving in the Army.” 
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The act of July 5, 1838, section 15 (5 Stat., 258), pro- 


vides: 


“That every commissioned officer of the line or staff, 
exclusive of general officers, shall be entitled to receive 
one additional ration per diem for every five years’ servive 
he may have served, or shall serve, in the Army of the 
United States.” * * * 


Who can think that an officer who served in the Army 
of the United States as a cadet is not entitled to count 
such cadet service under this just quoted law, and the de- 
cision of the United States Supreme Court in the Morton 
case ? 

The act of March 2, 1867, and section 1262, R. S., sim- 
ply continue in force the rule laid down in the act of July 
5, 1838, and each of them bears a similar relation to this 
case. All three enactments, in direct, unqualified terms, 
cover all service in the regular Army of the United States. 
There seems to us not the slightest reason for holding the 
position assumed by the accounting officers, that these 
laws apply simply to commissioned service, a position 
which seems to us to be directly in the teeth of the laws. 
The pay is provided for commissioned officers, but not alone 
for commissioned service. The old construction is the re- 
sult of the much older propensity the accounting officers 
have so strikingly evinced to disallow demands on the 
Government. 

The words, “ for every jive years he may have served, or 
shall serve, in the Army of the United States,” as used in 
the act of July 5, 1838, are certainly as specific and com- 
prehensive in operation as are the words, “actual time of 
service in the Army,” as used in the act of February 24, 
1881, and the unqualified word, “ service,” as used in the 
act of March 2, 1867, and in section 1262, Revised Statutes, 
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is no less effective than are the more specific provisions of 
the acts of July 5, 1838, and February 24, 1881. 

That any particular service is meant by section 1262, 
and the act of March 2, 1867, is nowhere to be found, , On 
the other hand, a more general provision could not be 
framed than that embodied in section 1262 itself. If a 
question like that raised on section 1262 can be properly 
maintained, then it must follow that the same question in- 
vades the provisions of the acts of February 24, 1881, 
under which the cadet service has been counted, and the 
provisions of the act of July 5, 1838. The “actual time ” 
of which “service” in the Army “shall be counted” can 
be asked as readily, and with as much color of reason, of 
this act, as can a similar question be asked as to the earlier 
laws. Does the act of February 24, 1881, mean actual 
commissioned service, or simply service generally, as pro- 
vided in section 1262, R. S.? It has been decided that it 
means service generally, and if it does mean service gen- 
erally, then certainly section 15 of the act of July 5, 1838, 
means precisely the same, as also do the acts of March 2, 
1867, and July 15, 1870 (Revised Statutes, section 1262). 
If an officer is entitled to count his cadet service under one 
of these laws, he is entitled, by all principles of law, to the 
same credit under each of the others. 

It is not at all clear to us that an officer is not entitled 
to count his enlisted service in the regular army under the 
operation of these acts. The passage of the act of June 
18, 1878 (20 Stat., 150), by which such enlisted service 
was specially allowed, would have no effect on the obliga- 
tion created by the earlier acts. Were it otherwise the 
act would be retroactive, and impair the obligation of con- 
tracts. We maintain that section 1262, R.S., and the acts 
of July 15, 1838, and March 2, 1867, apply as well to 


cadet service as they do to commissioned service, and that 
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they in terms express one as much as the other, and that 
there is nothing in the nature of the service or the laws to 
exclude either service in computing pay. 

What ground there was originally for the narrow con- 
struction given by the accounting officers, which rendered 
the strong and comprehensive phrase “ for every five years’ 
service,” as used in the acts of March 2, 1867, and July 15, 
1870, so impotent and senseless, it is hard to conjecture ; 
and why they have recently refused to credit longevity or 
service pay for cadet service under those acts and the act 
of July 5, 1838, since the Supreme Court has decided cadet 
service to be service in the Army, it is even more difficult 
to comprehend. Certainly there is nothing in the nature 
of those laws themselves to warrant so remarkable a con- 
struction. It cannot be believed that the framers of the 
act of March 2, 1867, and the act of July 15, 1870, intended 
to change the law in regard to the character of service to 
be counted ; for it is absurd to suppose that, had such 
been their intention, they would have utterly failed to men- 
tion the kind of service to which they intended the act to 
apply, instead of leaving the statute in terms as broad, and 
even more general than before. The change is only one of 
language ; the effect is the same. 

The act of July 5, 1838, is identical, in language, with 
the act of February 24, 1881, so faras the specific pro- 
vision, ‘‘ service in the army,” is concerned. 

In the case of Zhornley v. The United States (113 U.S. 
Reports, p. 310), it is held that “ where the meaning of a 
statute is plain it is the duty of the courts to enforce it 
according to its obvious terms. In such a case there is no 
necessity for construction.” Applying this rule to the case 
at bar, we claim that the defendants have no ground of de- 
fence. In terms, the statutes in question include a// serv- 
ice in the Army, and to hold otherwise would require a 
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strained construction sharply conflicting with the rule just 
cited in the Zhornley case. It would require the inter- 
polation of words not contained in the laws to justify the 
construction given them by the defendants. It would also . 
be plainly at variance with the clearly apparent spirit of 
the decision of the Supreme Court and of this Court in 
the Morton case to deny the claims of Major Watson in 
this case. 

We feel constrained to urge upon the attention of the 
Court the importance of this suit as a class case affecting a 
large number of old and meritorious soldiers, among them 
being the most distinguished Generals of the century, all of 
whom have spent the energy of their lives in the service 
of their country, and some of whom, like Generals Grant, 
McClellan, and Hancock, are now dead. 

Looking at the question as a matter of naked right and 
justice, one cannot perceive why the younger and less ex- 
perienced class of officers should receive credit for the 
identical kind of service the counting of which is denied 
to the older officers, all of whom have passed the ordeal 
of many battles, and many of whom have fought through 
three wars. 


R. B. WARDEN, 
W. W. WARDEN, 
Jor Appellee. 
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CALTON VS. THE PEOPLE OF THE TERRITORY OF UTAH. 1 


] In the second judicial district court, Territory of Utah. 
THE PEOPLE OF THE TERRITORY OF beihea 
plaintiff, 
vs. 
ANDREW CALTON, DEFENDANT. J 


Lill of exceptions. 


On the part of the above-named defendant, and statement on motion for 


a new trial, and on appeal. 


Be it known that on the 22nd of September, A. D. 1887, the above case 


was called for trial. 
C. W. Zane, assistant U. 5. prosecuting attorney, and W. H. Dickson, 


‘of counsel, appearing for the prosecution, and Presley Denny and John 


Ward Christian, attorneys appointed by the court, appearing for the de- 
fendant. A jury was empanneled and the trial proceeded, and the fol- 
lowing witnesses testified as follows, which includes all the testimony given 
on the trial of the above case. On the argument of said case, the jury, 
C. W. Zane, district attorney for said district, opened said argument to 
the jury, and after argument by counsel for defendant, W. H. Dickson 
closed the argument for the people at 6 o’clock p.m. Recess till seven 
o'clock p. m. 

That the jury then retired and the court took a recess until about ten 
o’clock in the evening, when the jury announced their verdict, during 
which time the prisoner was taken from the court-room by the officer having 
him in charge to the county jail, he being confined in prison without bail. 

The prisoner was present in court throughout the trial and until after 
the jury retired to consider their verdict, and was returned into court be- 
fore and was present in court while and until after the jury had returned 
their verdict. 


2 In the district court for the second judicial district of the Terri- 
tory of Utah. 


THE PEOPLE OF THE TERRITORY OF UTAH 
vs. Indicted for murder. 


ANDREW CALTON. 


Before Hon. J. S. Boreman and jury. 
Appearancer: For the people, Chas. W. Zane and W. H. Dickson ; 


for the defendant, Presley Denny and John Ward Christian. 
Testimony. 


JERRY TIBERTY, being first duly sworn, was called for the prosecution. 


Examined by Mr. Dickson: 
Mr. Dickson (to witness). Speak out distinctly so that all these jurors 


can hear you. 
Mr. Dickson (to jurors). And if any of you gentlemen can’t hear, just 
asked to have it repeated, and we will have the witness speak louder. 
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2 CALTON VS. THE PEOPLE OF THE TERRITORY OF UTATII. 
t 
Q. What is your full name ? 
A. Jerry Tiberty. 
Q. W here do vou live? 
A. IT have been living out at the mines. 
(). Where is that? 
A. Star district. 
@. Where were you living on the 14th of July last ? 
A. I was living at the M: ammoth mine. 
Q. Star district ? 
A. Star district. 
Q. Do you know the defendant Andrew Calton ? 
A. Yes, sir. 
Q. How long have you known him ? 
A. I have known him by sight for 12 or 13 years. 
Q. How long have you been acquainted with him ? 
A. In the neighborhood of 7 or 8 years. 
Q. Did you know Michael Cullen in his life-time ? 
Yes, sIr. 
Q. Where was he living on and prior to the 14th of July last? 
A. He was living, I believe, at the Mammoth mine. He always slept 
under the same roof with me. 
Q. Did you occupy the same bed with him? 
A. No, sir; we didn’t oceupy the same bed. We were under the same 
roof; same house ; he slept in one room and I in another. 
Q. How long had Mr. Cullen been living there prior to the 14th of 
July last? 
A. I could not say ; I think it was some time in October. 
Q. Of the year before? 
A. Yes; I think it was; I don’t know. 
Q. Where was the defendant living immediately prior to the 14th of 
July last ? 
A. I believe he was living in Shaunty. 
Q. Where is that in reference to the Mammoth mine; about how far? 
A. I guess may be a couple of miles; may be a little farther. I never 
went over there from the Mammoth. 
Q. Were you in the town of Milford on the 14th of July last? 
A. I was, sir. 
Q. How did you go there from Star district ? 
A. I went down with Calton. 
Q. The defendant here? 
3 A. Yes, sir. 
Q. How? 
With a team. 
Whose team ? 
I believe it belonged to a man by the name of Bingnan. 
Who provided that team ? 
Mr. Calton, I suppose. 
You didn’t furnish it? 
No; Calton got it. 
You went with him ? 
Yes, sir. 
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CALTON VS. THE PEOPLE OF THE TERRITORY OF UTAH. o 


(. Were there two horses or. one? 

A. There was a horse and a mule. 

Q. Did you observe when you started from Star district that morning 
to go over to Milford how the defendant was dressed ; that is, whether he 
had any coat on? 

A. He was in his shirt sleeves—blue flannel shirt. 

Q. Did you see any coat ? : 

A. No; when I got into the wagon I was going to make the remark 
that it looked like raining, and if he didn’t have a coat with him he had 
better go and get one; and he attracted my eyes to the wagon and I saw 
his coat there in the wagon. 

Q. How was it in the wagon ? 

A. Rolled up; and I think there was something—a grain sack— 
wrapped around it. 

Q. What time did you reach Milford that day ? 

A. I guess it must have been in the neighborhood of ten or eleven 
o'clock. 

Q. Had vou or Calton been drinking before you started to Milford ? 

A. No, sir. 

Q. Not on the way ? 

A, No, sir. 

Q. It was between and ten and eleven o’clock before you reached 
Mildord ? 

A. Yes, sir. 

Q. What was the first thing you did when you got there? 

A. Alighted out of the wagon, both of us. I think we stopped over at 
the artesian well and gave the horses some water. 

Q. When you got into town did you put the team up? 

A. No, sir. 

Q. Did you see Michael Cullen ? 

A. Yes, sir; he came right along to the wagon ; we passed him as we 
was driving along, but we didn’t stop; we had alighted about two min- 
utes when he came up to the wagon. 

Q. At Milford ? 

A. At Milford. 

Q. You didn’t see him on the way? 

A. No, sir; he stopped at my place, I believe, where he and I slept. 

Q. You didn’t see him on the way along that morning ? 

A. No, sir. 

Q. But saw him when you got there? 

A. Yes, sir. ; 
Q. How long were you in company with him when he came up to the 
wagon ? : 

A. I guess, may be, a half an hour together. 

Q. What were you doing? 

A. We went into Dock Hague’s, at his request, and had a drink. 

Q. Do you know what the defendant and Mr. Cullen drank ? 

A. I think we all drank whiskey.  _ 
4 Q. Well, then, did you three separate ? 

A. Well, we didn’t exactly separate right then, but we were 
separated afterwards. : 
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Q. I mean after you had that drink; did you separate before you had 

another drink ? 

No, sir; we didn’t have any other drink before we separated. 

. Where did you go then? 

I went into the store then. 

. What store ? 

Campbell’s. 

. Who went with you? 

. I don’t know as anybody went with me. 

. Calton or Cullen? 

I don’t think either one of them went with me. 
When did you next see Calton and Cullen together? 
. Oh, they were back and forward and back and forward ; I had seen 
them several times together ; I met also in company maybe a dozen in the 
store—something of that kind, because Campbell had just got back from 
the South, and there was a lot around there to see him, 

Q. Now, when you had this first drink, atter you got into town, how 
long was it before you got to drinking again ? 

A. I think maybe in the neighborhood of over an hour. 

Q. Where did you drink then ? 

A. Williams’. 

Q. What did you all drink then? 

A. I think we all drank whiskey. 

Q. Had you had any more than two drinks before this; after this last 
time? 

A. No, sir. 

Q. Had you before that time ; I speak of these two, the one you had in 
Hague’s and the one you had in Williams’ ? 

A. No, sir. 

Q. Did you have any more than one drink at that time at Williams’? ? 

A. No, sir. 

. How long before you came together again ? 

A. I staid in the store for quite a while, and I believe Mr. Cullen came 
in the store and got three dollars off Mr. Campbell ; or at least Campbell 
came out from the back of the store and gave him three dollars. 

Q. How long was that after you had the second drink ? 

A. Quite a while. 

. Give us your best recollection. 
. In the neighborhood of an hour or an hour and a half. 
. After the second meeting ? 


A 

Q , 
A. Yes, sir. 
Q 
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. Was Calton there then ? 
I could not say; if he was he was in the back room of the store. 
There was a good many there. 
Q. Did you have any drink at that time? 
A. No, sir. 
Q. When next did you drink with Calton or Cullen, or both of them ? 
A. I went out to look for Calton shortly after ; maybe half an hour 
after Cullen got the money from Campbell, and I found them both down 
to Dick Catlin’s standing at the bar. I walked in. They looked like they 
had just had a drink. “Calton asked me to take a drink, and I took beer. 
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@. Did the other men take a drink then ? 
5 A. No; I believe they had before. 
Q. Did you remain in the saloon then ? 
A. Yes; I remained in the saloon quite a little bit, and I believe I 
made the remark to Calton that it was getting time to go home. 
Q. What time was it then ? 
A. In the neighborhood of three o’clock. 
Q. What next was done; did you have another drink before you left 
the saloon ? : 
A. No, sir; Calton left then. 
Q. Where next did you and Cullen meet Calton, after vou and he and 
Cullen went out of Catlin’s; where did you meet Calton ? 
A. I think we met him at the store. 
.Q. At Campbell’s store ? 
A. I think so. 
(. Have any more drinks there? 


A. No. 
Q. Did vou drink together again that afternoon ? 
A. Yes. 


@. When next ? 
A. Well, we drank together again in, I guess, in the neighborhood of 
an hour before we started from town. 
Q. Where did you drink then? 
A. We drank at Mr. Williams’. 
Q. All three? 
A. All three. 
Q. What did you drink ? 
A. Beer. 
Q. Do you know what the other two men drank ? 
A. I think Calton drank beer. 
Q. Do you know what Cullen drank ? 
A. I could not tell you what Cullen did drink. 
Q. Is that the last drink you had before leaving town ? 
A. No; we had one in Dock Hague’s. 
Q. How long was that before you left ? 
A. Just a little; shortly before we left. 
Q. Do you mean just a few minutes ? 
A. Yes, sir. 
Q. What did you drink then? 
A. Beer. 
Q. What did Calton drink ? 
A. Beer. 
Q. And Cullen ? 
A, I paid no attention to what Mr. Cullen drank. 
Q. Where did you go after leaving Hague’s saloon, after that time ? 
A. We drove around the corner and drove down to Dick Catlin’s there. 
Q. Did you take a drink there? 
A. No, sir; I didn’t. 
. Q. Did the other two ? 
A. No, sir; I don’t think so. 
_Q. Did they go into the saloon ? 
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e 
A. They did. 
Q. Did they buy any liquor there ? 
A. I don’t think they did. 


Q. Do you know whether, before you left town that afternoon, Cullen 


bought any liquor ? 
A. Yes; he bought a soda-water bottle full from Mr. Williams. 
Q. How long before you left ? 
6 A. About an hour before we left. 
Q. Did you buy any? 

A. I did. 

Q. Where? 

A. Williams’. 

Q. How much ? 

A. A pint flask I believe. 

Q. Well, after leaving Catlin’s saloon where did you go‘ 

A. We drove in front of B illy Williams’ again I ak 

Q. Go in there? : 

A. I think we did. 

Q. Drink there ? 

A. No; I don’t think we did drink there. I don’t think any of us 
drank there. 

Q. Where then did you go? 

A. I think we started for home. 

Q. Did you start for home that afternoon? Did Calton go anywhere to 
get any things that he wanted to take up to the mines—ore sacks or any- 
thing? 

A. We had them all in the wagon while driving round there. He had 
in the neighborhood of five hundred sacks. 

Q. W here did he get them ? 

A. Campbell’s warehouse. 

Q. Did you have any conversation with him about going for those ore 
sacks? 

A. Yes, I went with him. 

Q. Did he speak to vou about it ? 

A. Yes, sir. 

Q. What did he say ? 

A. Said he was going up for some sacks. 

Q. About how long before you started out of town after that; after 

you went for the ore sacks ? 


7 A. We had the ore sacks on while driving around to Catlin’s 
and Williams’ both. , 
Q. How long was it that vou got the ore sacks before you went out of 
town? 


A. I think about an hour and a hi alf. 

Q. Well, after going up to Williams’ saloon, the last time, vou say you 
don’t think they drank after that ? 

A. I think we stopped again at Dock Hague’s. 

Q. Did you get anything to drink there? 

A. Yes, sir; I think we did ; and Mr. Cullen paid him a dollar and told 
Dock to give him the change back ; and then he asked Dock to give him 
a pint of w hiskey for that. Dock refused to do it, and told him he had 
had enough. Mr. Cullen said, “ Well, we can get it somewhere else, then.” 
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Q. What did you drink there? 

A. Beer. 

Q. What did Cullen drink ? 

A. I didn’t pay any attention ; I suppose he might have drank beer or 
whiskey. 

Q. How long was it after that before you started out of town? 

A. I think we started right off out of town then. 

(. In this same team that you and Calton came into town with? 

A. Yes, sir. : 

Q. What position did you occupy in that wagon ? 

A. Calton and Cullen sat in the seat in front and I got on top of the 
ore sacks, 

Q. Who was drivirg ? 

A. Calton. 


a Q. He was oni the right-hand side? 
8 A. Yes; what they “call the off side of the wagon. 
Q. And Mr. Cullen sat on his left ? 
A. Yes. 


Q. Where was the whiskey, if you know; the two little bottles of 
whiskey, if you know ? 

A. I had one in my pocket, and Mr. Cullen’s I shoved among the ore 
sacks, 

Q. What was the first thing that happened ? 

A. We started out of town, and I says, “ We didn’t have a drink before 
leaving town ;” sadys I, “ We’ll take a drink now,” and the three of us 
drank, and I never put the bottle in my pocket any more. 

Q. What did you do with it? 

A. After we drank and crossed the railroad track Calton’s whip-lash 
came . 

Q. What did you do with the flask first ? 

A. Just had it in my hand ; didn’t put it up at all ; ann the whip-lash 
dropped off, and I jumped off to get it; I jumped off several times that 
afternoon while driving through town to get the whip. It kept coming 
off. So when I jumped off to get the w hip- lash I asked Calton for the 
stock. 

Q. What did you do with the whiskey ? 

A. I left it on the ore sacks. 

@. Where? 

A. Behind the seat. And I asked Calton for the whip-stock. It de- 
layed us for a minute or two while I was tieing this whip-lash on so it 
would stay on. About the same time that I was doing that Mr. Cullen 
asked for a drink, and I says there is some at your hand if you will turn 
around and get it. It was right behind the seat on the ore sacks. So 

they “got the whiskey ; whether they drank or not I don’t know, 


9 hecaiian I was trying to fasten the w hip on tight so it would not 
come off again, and ‘T was not looking at them. 
@. Go on. 


A. When I got through tieing on the whipslash I raised my hand and 
asked them if they had been drinking. I says, “If you fellows have been 
drinking without offering me a drink you are ‘fine fellows” , or something 


like that, “to take a drink without offering me any.” Calton says, 
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“Yes; Mike has got the bottle.” And says he, “Mike, give Jerry a 
drink ; it is his whiskey.” At the same time Mr. "Cullen had the bottle 
under his arm like that. Calton reached out and got hold of the neck of 
the bottle and hung on to it. 

Q. Who did? 

A. Cullen. He just held on to it this way, with hisarm. They was 
scuffling that way, and spilled about half the w hiskey, and I told them 
to stop and not to waste it. I seen that Cullen was not w illing fo give the 
whisky up, and I says, “damn the whisky; I don’t want none of it; 
drive on,” says I; and T walked ahead, thinking they would follow me. 
Between that time I maybe walked on a few steps ahead. Calton got the 
whisky away from Mr. Cullen by this time, and he hollowed for me to 
come back. He kind of held the bottle up and says, “ Here it is; I have 
got it,’ or something like that. 

Q. Calton did? 

A. Yes. So I came back and took the bottle and put it in this side 
pocket ; and I told them to drive on and I would wi alk. . Says I, “ That 
might be the last whisky you will get on the way.” I tered round 
after I started and gone a little way, and I seen Calton raise in the 
wayon—raised straight up in the wagon; and I didn’t know what he 

‘aised for ; I didn’t have e any idea about a quarrel or anything of 
10 that kind then; and I happened to turn around and look back 
and I seen that they both had hold of each other. 

@. How? 

A. They both had hold of each other by the neck. 

Q. What did you do then? 

A. I run back and I put my foot on the front hub of the nigh wheel 
to get up and separate them. 

Q. What kind of a wagon was that? 

A. It was a kind of a square wagon ; and I got in behind the seat. 

Q. What was their position when you got back there ? 

A. Caiton was leaning over the dashboard and Cullen was in the seat. 

Q. Take hold of me and show where Cullen was with reference to 
Calton and yourself when you got there. 

A. Now, we will call this the dashboard of the wagon, and here the 
side; I was up here like this with my foot on the nigh hub. Cullen 
never raised out of the seat that [ could see, and Calton laid in this po- 
sition over the dashboard, and they had hold of each other’s throats like 
this with their left hands. [Witness illustrating the position the three 


occupied. | 
Q. Cullen was sitting in the seat? 
A. Yes. 


Q. Go ahead. 

A. I told them, says J, “ W hat are you quarreling about? Two 
friends quarreling for nothing, you ought to be ashamed of yourselves ;” 
and I tried to coax them to let go. Ki inally I said, *‘ If you don’t let go 
I will put you both out.” 

Court. Did Cullen have his back to Calton ? 

A. No; he was sitting in the seat like this, and had hold of 
11 Calton like this, the same as this was him sitting here. [ Witness 
showing the positions Cullen and Calton occupied to each other. | 
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Court. If I understand you right, you say they were leaning upon the- 
dashboard ? 

A. They were laying kind of that way—Calton lying over the dash- 
board and Cullen sitting in the seat, ahold of Calton like that. [ Witness. 
illustrates the positions again. ] 

Court. I don’t understand that vet. 

A. Suppose this was this wagon, here was the dashboard, and this was. 
the side—the wagon pointing this way. Cullen was facing the dash- 
board and Calton was laying with his shoulder on the dashboard. 

Court. I understood you to say Cullen was. 

A. No; Cullen was sitting in the seat. Well, I said, if you fel- 
lows don’t let go I will pull you both out. And TI tried there for a couple 
of minutes to separate them. Finally Mr. Calton, he was the first one to 
say “ let’s quit.” 

Q. Before that what did they do? 

A. Well, Cullen he says, “ You will choke, w a you, you son of a bitch,” 
and he had his hand up like this and was going to strike him, and as he 
went to hit Calton—and I believe he got the first blow—I run this arm 
between them so that it saved him from the balance. And Calton then 
he said, “ let’s quit.” As soon as he said that they both let go their holts. 

Q. Where was Cullen then ? 

A. In the seat. 

Q. Had he got out of his seat at all up to this time? 

A. No, sir; not that I could see. 

(. What next did you see? 

A. Calton picked up this bundle with his 

Q. How long was that after he made the remark, “ let’s quit.? ” 
12 A. I don’t believe he was standing in the wagon as he picked 
the bundle up; I think he got it after he jumped. 

Q. ITow did he get out of the wagon ? 

A. Jumped out. 

Q. Did he put his foot on the wheel ? 

A. I could not tell you. 

Q. He lit on the ground on his foot ? 

A. Yes, sir. 

Q. Did he fall when he lit on the ground ? - 

A. Not that I could see. 

Q. Then what was done? 

A. The team started and I jumped from the position—I was on the 
wheel—and I catched the nigh horse by the bridle ; I got the bridle reins 
first, and then I got hold of the bridle. It was some time before I could 
vet hold of the bridle. 

Q. Your — are crippled, are they not ? 


A. Yes, s 

().. State ‘alt was said then, if you pope a 

A. He says, “ You will abuse me,’ “You will choke, you son of a 
bitch.” 


Court. Who said so? . 

A. Calton. Just as I turned around—I didn’t think there was a six- 
shooter in the outfit ; never dreamed of it—I turned round after I got a 
good hold of the horses, and I saw the gun up. 
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Q. In whose hands was it? 

A. In Calton’s.. 

Q. Did he take it out of that bundle that he kook out of the wagon ? 

A. Yes, sir. 

Q. Well, when he made this remark, “ You will choke, you son of a 

bitch,” did he have the six-shooter in his hand then ? 
13 A. No, sir. 
Q. That was before you saw the six-shooter. 

A. He was making that remark all the w ay from the time he lit aa of 
the wagon. 

Q. F rom the first time that you heard him cursing 

A. I heard him cursing Cullen after he got out, and he said, “ I don’t 
give a damn whether you are Mat. Cullen’s brother or not, vou can’t 
abuse me.” 

Q. Did you see the weapon in his hand at that time? 

A. Yes, sir. 

Q. What was Cullen doing then ? 

A. Sitting in the seat. ; 

Q. W hat next happened ? 

A. The next thing, when I saw the gun, I was more surprised than 
anything else, iseetiee I didn’t think there was a gun in the outfit. I 
says, “ Don’t do that whatever else you do,” I said to “Calton, and the first 
shot went off; and I think it was the second or third ‘shot missed. 
Whether it was an empty chamber or not I don’t know, but he told me 
afterwards himself that it was the second shot that missed. 

Q. How long a time was it after you first saw the pistol before the first 
shot was fired ? 

A. Not half a second, 

@. And then what was said ? 

He kept on shooting, and when’ the shot missed 

Q. I mean right after the shooting. 

A. l thought that the first shot would end it. Before he found another 
load, after that one missed, I hollowed him to quit. I says, ‘ For Christ’s 

sake quit that,” and he says, “ Oh, he is dead.” Says he, “ The 


14 first shot killed him, and I might as well give him the rest ;” and 
I says, “ No, he is ‘not de: ad;” but he kept on firing. I says— 


kept saying,—‘“ Quit that; he is not dead.” And he kept on firing till 
he emptied the gun. 

Q. When was it that he said to you that it was the third shot that 
missed ? : 

A. The second shot ? 

Q. Yes. 

A. He said it to me when we was coming down on the wagon to Mil- 
ford with the body. 

Q. How did he come to tell you that? 

A. I believe I made the remark that I thought the thing was over 
when that shot missed, and I said that I didn’t know whether it was the 
second or third shot that missed, and he told me it was the second. 

Q. After the shooting started did you leave the horses’ heads ? 

A. No, I hung on; the horses got kind of scared. 

Q. Well, what next took place right after the shooting ? 
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A. I says, “ Here, we have got to go back to Milford,” and he said, 
“ Yes.” My hat came off when I was trying to separate them, and I 
didn’t go back after it. I staid at the horses’ heads after the shooting, 
~~ Calton saw it first and picked it up. 

What did he do with it? 

re I told him that was my hat, and he said, “ No, it is mine;” and I 
told him his was on the ground, and showed him where it was. 

Q. Where was his hat? 

A. On the ground, a little ways away. 

Q. Did he get them both ? 

A. Yes, sir; then he got his. 

QQ. After handing vou yours then he got his own? 


A. Yes, sir. 


»15 Q. Did you have any conversation there before vou started 


back ? 

A. No; that is all I said. 

Q. Did you say anything about your wishing you had caught him? 

A. Well, I made the remark that I wish I had let the team go and tried 
to grab him. 

(. When did you make that remark ? 

A. Just when we turned around. 

(). Go on. 

A. He said it was no use. “I would have catehed him any way.” 

Q. Who drove back to town ? 

A. Mr. Calton. 

Q. Where were vou riding ? 

A. I got in the same position T was when we left—on the ore sacks 

Q. W “here was the body or corpse ? 

A. On the seat by Calton. 

Q. Did you have to hoid it on the seat ? 

A. Yes. 

(. What position was the head of Cullen as he sat up in the wagon ? 

A. Well, it could not have fallen back much, because the ore sacks 
were piled by the seats pretty high, and I think his head leaned back on 
them. 

Q. That was a covered wagon ? 

A. Yes, sir. 

Q. And that space inside was filled with ore sacks ? 

A. Pretty near; we had a little grub in the wagon besides the ore sacks 
and some | 


Well, never mind that. So that the head of the body had 

16 fallen back, laying on the ore sacks as you drove back into town? 
A. Yes, sir. 

Q. During the time that Calton said, “ Let’s quit,” and they let go of 


each other, from that time on, what, if anything—what did you hear Cullen 


say ? 

“A. I didn’t never hear Cullen make a word at all. He madea kind of 
a groan at one time during the shooting; that is all I heard him say. 

‘Q. Did he speak at all ? 

A. No, sir. 

Q. Did he attempt to get up at all? 
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A. No, sir; that is what made me make the remark that I he thought 
was not dead, because he didn’t make a move. 

Q. How near to the wagon was Calton standing while delivering these 
shots ? 

A. Right close up. 

Q@. How close? 

A. I don’t suppose he was two feet from the wagon. 

Q. On the same side of the wagon that Cullen was sitting on ‘ -, 

A. No; Cullen was, I think, pretty near on the opposite “ide of the 
wagon. 

Q. Did you have any further conversation going into town besides what 
you have related ? 

A. Yes; I made the remark to Calton that I was sorry for such a thing 
happening. He said he was sorry, too. He said he didn’t pack that gun 
for Cullen. 

_ Q. Did he say who he packed it for? 

A. He mentioned somebody else—a man by the name of Dan Mack- 
intosh. 

Q. What did he say about him ? 

A. He said he wished it was him instead of Cullen. 


17 @. He said he wished it had been Dan Mackintosh instead of 


Cullen ? 

A. Yes; and then he said after that, “ You have got nothing to be 
sorry for.” I said to him, “I have got something to be sorry for.” He 
said, ‘‘ You had nothing to do with it only to try to stop it.” 

Q. Did you take the same road back to town that you came out on? 

A. Yes. Heasked me on the road down, just outside of town, where we 
should drive to, and [ told him in front of Campbell’s store. 

Q. Did he do so? 

A. Yes; and I went into the store and I met Mr. Stanley. I think 
he was sprinkling the floor. 

Q. Well, never mind that. 

A. I went into the store and told him Mike Cullen is dead. And he 
says, “ Dead?” and I says, “ Yes ; Andy Calton killed him.” 

Q. Did you go out immediately after that ? 

A. I went into the office and I came out of where the door was. 

Q. Did you hear Calton say anything about it over there—about it 
after you came out? 

A. Not exactly then, because I was a little oceupied 

@. Never mind that. 

Q. We drove the team down to Mowray’s, and I helped to pack Mr. 
Cullen in. 

Q. You did yourself? 

A. Yes, 

@. Was Calton taken down there ? 

A. He was under arrest. 

@. Was he taken down to Mowrey’s ? 
A. Yes. 


18 Q. Did you hear him say anything further about it there? 
A. I heard him—he shook hands with several fellows there, 


and he made the remark two or three times—he said he didn’t think that 
they would shake hands with a murderer. 


— RF, 
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Q. Did you hear him say anything further about it that night? Eat 
supper with him ? 

A. No; I didn’t eat supper with him. 

Q. You didn’t speak with him ? 

A. No, sir; I could not tell whether I did ornot. I was busy help-— 


Q. Did you see him afterwards ? 

A. Yes, sir; I was chained to him. 

Q. Where were vou when you were chained to him. 

A. We were chained together in Mowrey’s—in the dining-room, I 
think, 

Q. Did you talk about the matter, you and he ? 

A. We was held together about—he asked me what I was arrested for. 
Says he, “ You had nothing to do with it.” “ Why,” says I, “a man 
ain’t supposed to know whether I did or not, if I didn’t have anything 
to do with it.” ; 

Q. Did he say anything about what would be done in the morning ? 

A. He said, “ You had nothing to do with it, and you will be all 
right in the morning,” and he made the remark to me, “ My life,” says 
he, ‘“‘ain’t worth a cent: to me now.” 

Q. Did you see that gun afterwards ? 

A. I don’t think I ever had the gun in my hands. I seen the gun. 
Baldwin showed it to me. 

(Mr. Dickson hands the gun to witness.) 

Q. Did the gun resemble that one ? 

A. If it is not that one, it is very much like the same. 
19 Q. Did you observe what Calton did with the gun after he got 
done shooting ? 

A. I think he put it back in the wagon in the coat. 

Q. Were you there at the wagon after you drove back to town when 
the gun was taken out of the wagon by the officer ? 

A. I don’t exactly know whether I got out by the time the gun was 


gone or not. 


@. Didn’t observe who took it ? 

A. I think he undertook to give up the gun himself. 

Q. Calton did ? 

A. Yes, 

Q. Where was this—where did this shooting take place ? 

A. I think it was maybe a mile and a half, maybe more, west of Milford. 
Q. On the road to Star ? 

A. Yes, sir. 

Q. In Beaver County ? 

A. Yes, sir. 

Q. In this Territory ? 

A. Yes, sir. 

Q. You spoke of seeing Calton, immediately after he alighted, take from 
a bundle this gun? 

A. Yes; he also had a belt, and also a scabbard. 

Q. Was the pistol in the scabbard ? 


A. Yes, sir. 
Q. Was that bundle that you saw him take out of the wagon with him, 
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and with a pistol out of the coat, the same one that you saw him start out 
with in the morning ? 

A. Yes, sir. 

Q. Did he have a coat on while about Milford ? 
20 A. No, sir. 
Cross-examination by Mr. DENNY: 

Q. Did you say it was about eleven o’clock when you arrived at 
ford ? 

A. [ think it was somewhere about that time. 

@. Whereabouts did you say that you saw Michael Cullen when you 
got into town ? 

A. We saw him just as we stopped at the artesian well. 

Q. And you and Calton and Cullen immediately went into Dock 
Hague’s for the first time ? 

A. After we watered the team we went in and took a drink. 

Q. You went over to William’s; you say you drank there ? 

A. It had been some time before we went into William’s. 

Q. How long did you remain in [Jock Hague’s ? 

A. I don’t think more than ten minutes. 

Q. How many drinks did you take in there ? 

A. Not only one at that time. 

Q. Did Calton take more than one at that time? 

A. No, sir; not that I seen. 

Q. Did Culleu ? 

A. Not that I seen. 

Q. Then where did you go? 

A. I believe I went to the store. 

Q. How long before you went down to William’s ? 

A. I guess it must have been an hour or an hour and a half. 

Q. How long did you remain at William’s ? 

A. Well, we didn’t remain very long there. 

Q. Did you take a drink there? 

A. Yes, sir. 

@. And then went to Catlin’s ? 
21 A. No, sir; I went back to the store again; I don’t know where 
the others did go. 

Q. You parted, then, with Calton and Cullen? 

A. Yes. 

Q. When did you next see tham? 

A. I saw Calton in the store back and forwards, and I saw also Cullen 
back and forwards ; but I was not in their company; I was talking with 
somebody else. 

Q. Do you know whether at that time they had been out drinking ? 

A. I don’t know. 

Q. Don’t know whether they were to William’s or Catlin’s? 

A. No, sir. 

Q. How long was it after you were at William’s before you were in 
Catlin’s ? 

A. It was along in the afternoon. 

Q. And you each took a drink there? 

A. I went down and found beoth of them standing at the bar. 
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Q. How long had it been since you last saw them? 

A, I guess about an hour and a half. 

Q. How many drinks did you take there? 

A. I don’t know. 

Q. Don’t know ? 

A. Don’t know. 

Q. Were they standing at the bar? 

A. Yes. 

Q. Did you see them drinking there? 

A. Not while I stood there. I believe'I saw Calton and Cullen; they 
looked like to me that they were just after a drink. Calton asked me to 

take a drink and I went up and took one. 
22 Q. Then, didn’t they drink again? 
A. No, sir. 

Q. Didn’t Calton? 

A. No, sir. 

(). Cullen? 

A. Na, sir. 

Q. Did they look as though they had been drinking ? 

A. Well, Cullen looked as if he had been drinking considerable. 

Q. How did Calton look ? 

A. He didn’t appear to me any different. 

QQ. Did you all leave there together, then? 

A. No, sir; Calton left first. 

Q. Do you know where he went? 

A. I think he told me he was going to see Campbell. 

Q. Where did you next meet? 

A. Next we met at the store. 

Q. How long did you remain there? 

A. We went and put in the stuff that we had to go home with. 

Q. Then you went over there to Hagues ? 

A. No, sir; we went to put in some groceries. I had some stuff and 
I guess Calton had some stuff, and Cullen also had some stuff; I believe 
that he had got some three or four hundred feet of fuse and three boxes 
of caps 

Q. Well, I don’t care for that. After that you went to Hagues? 

A. No, sir; I believe we went up there to the warehouse after the ore- 
sacks. 

Q. Did you go to William’s or Hagues first after you went for te ore- 


sacks ? 


A. We drove back down town, and I believe we drove to Catlin’s. 
23 Q. Did Cullen and Calton drink there ? 
A. No; Idon’t think they did—I know I didn’t. J don't think 
I went into the house at all. 
Q. They got out, did they ? 
A. Yes; I believe they got out ; but I don’t think I went iinto the house 
at all, 
Q. Was you sitting in the wagon ? 
A. No, sir; they were in there quite a time. 
Q. Do you ‘know what they went in for? 
A. Drinks. 
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. Where did you go from there? 
. Drove back to William’s. 
. Did you get out there ? 
. I did. 
. Did you not go in and take a drink ? 
. Yes, sir; weall took a drink there. There is where Cullen got the 
whitskey, and me. 
Q. Each got a bottle there ? rg 
A. Yes. 
Q. Then after you left William’s, did you go by C. Dock Hagues’ 
‘place again ? 
A. Yes, sir. 
Q. Stopped there and got another drink ? 
A. Yes, sir. 
Q. All that time Cullen was pretty drunk, was he not? 
A. Well, I have seen him drunker than I really seen him then. 


FPOrPORPO 


By Mr. DicKson : 
Who? 
A. Cullen. 
By Mr. DENNY: 
How was Calton as to being intoxicated ? 
A. I didn’t notice. 
24 Q. He was not much—was he drunk then ? 
A. I could not say that he was drunk. 

Q. Considerably under the influence of liquor ? 

A. I expect he was. 

Q. They were friendly, Calton and Cullen, all this time, were they 
not ? 

A. They seemed to me to be. 

Q. Do you know how long they had been together. How long had 
you known them prior to that? 

A. I don’t know that they were often together. 

Q. How long had they been in that neighborhood? Were they well 
acquainted with each other ? 

A. I expect so. 

Q. Did you ever see them at the Mammoth together ? 

A. I never had seen them but once together before that. Calton was 
-on the Mammoth dump with Cullen and me both. 

Q. How long had Calton been in the neighborhood prior to this ? 

A. Somewheres in the neighborhood of a year and a half. 

Q. When they met in Milford they met as old acquaintances, did they 
not ? 

A. Yes. 

Q. Then after you left Hagues, after you took the last drink and started 
home, you took another drink from the bottle shortly after you left? 

A. Yes, sir; after we got out of town a little ways we took another 
drink out of the bottle we had in my pocket. 

Q. Did you take more than one drink after you left town and until 
this difficulty occurred ? 

A. I never took but one drink. 
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Q. Did Calton and Cullen ? 
25 A. I could not say ; they got the bottle—they asked for the bottle 
when I got out to fix the whip; I could not swear whether they 
took a drink or not. 

Q. You took unedrink ; and you said ‘‘ They were great fellows to take 
a drink without offering you one,” or something like that. 

A. No; I got out of the wagon for this whip-lash ; then Calton and 
Cullen took another drink—I supposed they had ; whether they did or not 
I don’t know; I didn’t see them do it ; I supposed they did. 

Q. Then is when Calton wanted Cullen to give you the bottle for you 
to take a drink? 

A. Yes, sir. 

Q. How long was that before the shooting occurred, or before you first 
saw them quarreling ? 

‘ A. Maybe two or three minutes. 

Q. Was the time very long? 

A. No, sir. 

Q. Did they speak ? 

A. They had spoken. 

Q. When you first looked back there, you say Cullen had Calton push- 
ing him over the dashboard ? 

A. No; when I first looked back I saw Calton raise up in the wagon ; 
what he raised for I don’t know. Then I looked back again and seen 
them both quarreling, and then I run back. 

. You said that Cullen made a remark to Calton ? 

. Yes; says he, “ You will choke, will you, you son of a bitch.” 

. He had him over the dashboard ? 

. Yes, sir; they both had hold of each other about the same way. 

. How was that? 
A. Calton was on the dashboard in front, like this; and Cullen 
was sitting in the seat, and they had each other by the neck, like this. 
[ Witness illustrating. | 

How large a man was Cullen? 

Maybe about 170 or 180 pounds. 

. Aman of great strength ? : 

Well, yes; I think he was a stout man. 

. A man that could easily handle a man like Calton ? 

. I could not say. From the looks of him I would say that he could 

handle him easy enough. 

Q. You say the second shot—you wanted to know when you turned 
around which shot missed ? 

A. Didn’t know whether it was the second or third that missed. 

Q. Did you say that you didn’t know that there was a pistol tn the 
party up to this time? 

A. No, sir; I didn’t. 

Q. Didn’t Calton fire it off going over to Milford, or after you left Mil- 
ford and before this occurred ? : 

A. I never seen it, if he did. 

Q. How many shots do you recollect being fired ? 

A. There was five shots went off. : 

Q. The pistol went off six times? 
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A. But five went off. : 

Q. Did you examine Cullen after the shooting ? 
A. I didn’t ; I didn’t notice him. 

Q. He sat up in the seat going back ? | 
A. Yes, sir. - 
Q. Did either of you hold him. 
A. I didn't. © : 
Q. When you said, “ Don’t do that,” Calton said “ He is already dead 


9? . 


A. No; he didn’t say that before any shot was fired. i 
Q. How many times did you make that remark, ‘ Not to do that ? ” ; 
27 A. I didn’t make it any more until after the first shot went off. 
Then I says “For Christ’s sake quit that,” then he made the remark é 
that he was dead ; he says, “ The first shot killed him.” ( 

Q. And the second shot was the one that missed fire ? ‘ 

A. I think so—I wouldn’t swear to that; I don’t know whether it was 
the second or third, but Calton told me it was the second. .I thought it 
was the third. ; 

Q. After the shooting you turned and went to Milford? Calton drove 
back to Milford, you say ? 

A. Yes. : = 

Q. And when vou told him you were sorry, he told you he was sorry 
also. 
A. Yes. When we crossed the railroad track he says “ He is breathing : 
yet.” > 

Q. Who says that ? 

A. Calton made the remark that he thought he was breathing. I was 
so glad to bear of it that I kind of made myself believe that he was 
breathing. 

Q. Did you examine him at that time? 

A. I did not. t 

Q. He said “ He didn’t pack that gun for Cullen?” ‘ 

A. Yes; said that ‘‘ He didn’t pack that gun for Cullen.” : 

Q. What time in the afternoon when this occurred ? | 

A. Well, I should judge it was between five and six o’clock; some- ~ ~ 
| where in that neighborhood. | 

Q. Give the time, as near as you can, between the different shots ? 
Dickson. Have him clap his hands about as the shots went off. 
Denny. Indicate, as near as you can, the time between the different shots | 
by clapping your hands. a 
Witness indicates by clapping his hands. ] : 
28 Witness. The first went off, the next one missed. I think it ' 
was the next one; I would not be sure. [Witness indicates by 57 
clapping his hands. | 
—  Q. Did they come that quick? (Counsel clapping his hands.) 
(No answer.) 


Redirect examination by Mr. Dickson: 


Q. I understood you to answer Mr. Denny that Cullen had been there 
at the Mammoth for a year and a half ; don’t you mean that he was in the 
neighborhood of Mammoth for a year and a half? 

A. He was in the neighborhood of the North Star. 
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Q. You mean to say that he was in the neighborhood of the Mammoth 
about a year and a half ? 
A. Yes, sir. . 


P. B. McKeon, having been first duly sworn, was called for the prose- 


- eution. 


By Mr. Dickson: 

Q. What is your name? 

A. P. B. McKeon. 

Q. Where do you live? 

A. Here in Beaver, at present. 

Q. Where were you on the 14th of July last ? 

A. At Milford. | 

*Q. Did you know Michael Cullen in his lifetime ? 

A. Yes, sir. 

Q. Do you know the defendant, Andrew Calton ? 

A. Yes, sir. 

Q. Do you know Jerry Tiberty ? 

A. Yes, sir. 

Q. Where were you in Milford on the 14th of last July ? 

A. I was there helping Jim Andrews load some cattle. 

Q. Did you see these three men? 
29 A. Yes, sir. 
Q. What time in the day did you see them ? 

A. I saw Cullen somewheres about ten o’clock in the morning—ten or 
eleven. I don’t remember when I saw those three—at what time, only 
that they were going out, going down to the granary after some flour, 
down to Mr..Stanley’s. I was coming up from the cattle-yard and met 
the team. Calton was driving the team and Cullen was sitting in the seat 
with him, and as they passed me Calton asked if I didn’t want to buy a 
mule; he had a mule and a horse in hiis wagon. And I saw Tiberty run- 
ning along the sidewalk. § ~ 

Q. What time was that? 

A. In the neighborhood of seven o’clock. 

Q. Jn the evening ? 

A. Yes, sir. 

Q. Are you sure about that being about the time ? 

A. Yes, sir; that was about the time; the Frisco train had got in and 
I was going down to supper. 

. It was before sundown ? 

. Yes, sir. 

. At that time you say Calton was driving the team ? 
. Yes,sir. | 

. Cullen in the seat with him ? 


OPOrore 


. What was Tiberty’s condition ? 
. He was running along; didn’t stagger; I thought he was pretty 


b> 


‘straight. 


Q. Did you see them after that ? 
A. No, sir. 
Q. Did you see them drive out of town? 
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A. No, sir. 
30 Q. Did you see that team again that afternoon ? 
A. I saw them when they came back. 
. Where were you when they came back ? 
I was sitting in front of Hagues saloon on the platform. 
How long was it from the time you first saw them until you saw 
come back ? 
I had just been in to supper when they were in there. 
. And the team was driven back into town? 
Yes, sir. 
. Who was driving ? 
Calton. 
Did you see Cullen ? 
Yes, sir. 
Describe to the j jury his position. 
He was sitting by Calton on the seat leaning back. 
Back on the ore sacks ? 
Right over the seat, over a lazy baack. 
Did you notice what position his feet were in? 
Kind of bent down toward the dashboard. 
Where was Tiberty ? 
He was laying on his belly in the hind end of the wagon. 
Where was the team driven to? 
In front of Campbell’s store. 
And stopped there? 
Yes, sir. 
Did you go up? 
Yes; I started down before they stopped. I saw them coming in 
and I made the remark that Cullen looked like a dead man. And as they 
passed, Bert Timmoney says he saw some scratches on Cullen, or some- 
thing ; says I, “ We will go down and see.” Then Timoney started 
ol down with me, and as we got there Calton had dropped the line 
out of his left hand, and the team started up, and he pulled up 
with his right hand, and Timmoney went around and stopped them. Tib- 
erty had got out of the wagon by this time. When I got there Calton 
was sitting in the seat, and he started to get out; I asked him what was 
the matter, and he said “Mike.” Said he, “I shot Mike—shot him and 
shot him after he was dead.” Then he jumped out. 

Q. Did he fall when he jumped ? 

A. No, sir; I asked him where his gun was and he said it was in the 
wagon, and he went to take it out. I told him to never mind, I would 
get it; and I went and got it. 

Q. "Was the pistol in a scabbard at the time ? 

A. In a scabbard. 

Q. And you say Calton told you where it was, and started to get it? 

A, Yes, sir. 

Q. Did you notice how many of the chambers had been discharged at 
that time? 

A. No, sir; I just took the pistol out; and I saw Baldwin at the other 
side of the wagon, and I told him he had better take Calton in custody, 
and I gave him the pistol. 
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Q. Did you examine the pistol at the time ? 
A. No, sir; I saw it afterwards; Baldwin said it was the pistol. I 


noticed it when I took it out of the wagon. 


Q. Can you say whether it was a pistol like that ? 
A. Yes, sir. 
Q. What calibre is that ? 
A. 44 or 45. 
Q. Can’t you tell; is there no mark on it? There generally is a mark 
on them, but I can’t find one on that. 
A. They generally have it on. J don’t see any mark on it. I 
32 am pretty sure that is the pistol, because McGarry had one like it, 
and he was showing it to me and I noticed it was like it at the 
time. 
Q. Did you hear the defendant say anything further about this homi- 
cide that night, at any time make any further reference to it ? 
A. At that time Campbell came up and I went off to hunt some place 
to put the body; and I left them all there and went over to Mowrey’s and 


‘asked Mowrey if I could get a place to put Cullen to be fixed. Mowrey 


said I could havethat place. Dock Hague got into the wagon and drove 
it up to Mowrey’s, and he drove the opposite side up to the door to which 
Cullen was on. Cullen was on the opposite side of the wagon from the 
door. And I told him to bring the nigh side around to the door so we 
could get him out better, and he did. We put him on some benches and 
boards in the room there. 

Q. Well, did you hear the defendant say anything about this killing 
then? 

A. I don’t remember hearing him say anything. 

Q. Did he meet Campbell and say anything to him? 

A. I don’t remember. 

Q. Was you in the dining-room when Campbell came in? 

A. No, sir. 

Q. Did you hear him say anything—did you hear him make any state- 
ment the next morning about it? | 

A. Only when he was before the magistrate. 

Q. What did you hear him say there? 

A. He said that he had killed him, and killed him in self-defense. He 
said he had killed him; and somebody asked him why he killed him, and 
he said he killed him in self-defense. 

Q. Did you assist in dressing the body ? 

A. I was one of the coroner’s jury. I cut the clothes off him and 
examined the body ? 

Q. You say you cut the clothes off him ? 
33 A. Yes, sir. 
Q. Were you one of the jurors? 

A. Yes, sir. } 

Q. Describe to the jury what, if any, wounds you found on the body? 

A. Discovered nine holes in the body. 

Q. Stand up and point out to the jury on my person where they were. 

A. There was one in here, on the right-hand side, about that high, came 
out here; and there was one hole right here in the arm. 

Q. Did you notice—did you move the arm? 
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A. Yes, sir; the arm was broken. 

Q. Whereabouts ? 

A. Right in there. [ Indicating. | And then another here; another 
about there ; bullet hole here; one in this side, and another on that side. 
That is all the bullet marks I saw on him. 

. When was the inquest held, that same evening ‘ 

A. It was held in the morning about three o 7. 

@. Who remained with the body that night ? 

A. George Williams, Dock Hague, and Dan Smithson. 

@. I mean the night after the killing? 

A. That same night. 

@. When was the body washed ? 

A. Next morning. 

@. Did you assist in that? 

A. No, sir; I was sitting on the jury at the time. 

Q. Were you present right after ? : 

A. I helped dress him and also shaved him. 

Q. Do you remember seeing any bruises other than these wounds you 
have described ? 

A. There was a bruise on the left side of his neck. It looked 
34 like a finger print. I didn’t notice it when I examined him, but 
when I was shaving him I noticed it. 
Had you before looked for anything of the kind ? 
No, sir. 
You saw it when you shaved him ? 
Yes, sir; it was kind of black and bruised. 


It had that appearance, as though it might have been done with the 
r? 


© 


om 
sight Lads 


Yes, sir. 

When you got the body dressed w hat was done with it? 
It was put into a box. 

Was you present at the time ? 

A. Yes,sir; there was ice put in the box, packed in the box, and moved 
over to the forwarding department, over to Snow’s forwarding house, where 
there had been 

Dickson. Never mind about that. 

Q. Was you present when the box was closed for shipment ? 

Yes, sir. 
Where was it taken to from there ? 
The depot. 
And from there? 
Salt Lake. 
Did you accompany the body ? 
Yes, sir. 
Did you go up in the same car with it? 
Yes, sir; [was in and out allthe time. As soon as—we would have 
to keep wetting the face with carbolie acid. 
Was you with the body when it was changed from one train to 
another at Juab? 
A. Yes, sir. 
Q. And went up in the car with it from there? 
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35 A. Yes, sir. 
Q. W hen you got to Salt Lake what was done with the body ? 
A. It was taken up to ‘the undertaker’s. 
Q. What undertaker’s 
A. Taylor’s. 
, ee Q. Did you go up? 
; A. Yes, sir. 
7. Q. Do you remember what day of the week it was when the homicide 
a” was committed ? 
_ A. No; I don’t. 
| (. How many days after the homicide was it that you started for Salt 
Lake with the body ? 
: A. I think it was the next day—next evening. 
i Q. And then you got te Salt Lake the following morning ? 
: A. Yes, sir; about 10 o’clock. 
4 Q. And took the body right to the undertaker’s that day ? 
| A. Yes, sir. 
4d Q. Was you present at the post- -mortem examination when the exami- 
a nation was made by Dr. Fowler ? 
| A. Yes, sir. 
a Q. When was that ? 
| _A. Three days after the arrival. 
4 Q. Made by Dr. Fowler? 
aR A. Yes, sir. 
“eg Q. You saw the body stripped there and the examination made by the 
a4 physicians ? 
: | A. Yes, sir. 
| Q. Observe these same wounds that you have spoken of? 
| A. Yes, sir. 
| Q. Just sce if these are the clothes that Mr. Cullen had on, and point 
| out, if you can, the bullet holes in them. 
| 36 (Mr. Dickson hands clothes to witness.) 
a | A. We had to cut these off. Here is one, there is one. 
| Q, Did you examine that coat at the time you stripped him to see if it 
were powder-burned ? 
| A. This place looked like it was powder-burned. ' That bullet [show- 
ing | didn’t come out; it lodged in his arm. 
if . Is the vest there? 
alee A. I don’t know whether he had a vest on or not. 
1 Q. Shirt? 
€- A. The shirt is here. I don’t see any vest here. 
Ves Q. The pants are there, I suppose? 
y A. Yes, sir. 


Q. Just take them out. Point out the bullet holes. 
(Witness points out the bullet holes to the jury.) 
A. There is a bullet hole in here. 

Q. You might exhibit the shirt to the jury, too. 

| (Witness exhibits shirt.) 

fi -Q. Point out the holes in it. 

4r (Witness shows the holes in shirt to jury.) 

Q. You cut that off, too ? 

A. Yes, sir. 
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Cross-examination by Mr. DENNY: 

Q. You say it was about seven o’clock or shortly before seven o’clock 
when you first saw them? 

A. Somewheres about that time. Shortly after the train came in. 

Q. About half-past six ? 

A. Yes, sir. 

« Q. At that time you say Cullen and Calton were in the wagon, together, 
“a Tiberty was on the sidewalk? 

A. He was kind of running along the sidew css after the wagon. 

Q. Did they start out of town then ? 


Oo” A. No; I met Stanley ahead of them going down to the 
granary. 
Q. Did you see them go any place then ? 
A. No, sir. 


Q. Did you see them going out of town? 

A. I didn’t see them go out of town; I guess they went out when I 
was eating supper. 

Q. How long was it before you saw them coming back into town with 
the body after you first saw them ? 

A. Well, I was going to supper when I saw them ; I went and washed, 
had supper, and was sitting in front of Hague’s saloon on the platform. 
I had washed and eaten supper and had been sitting on the platform in 
front of Hague’s I don’t know how long when they came up. 

@. You don’t know how long you had been sitting there? 

A. No; I don’t know; it was not long. 

Q. Tiberty was laying down on the ore-sacks ? 

A. Yes, sir. 

Q. On his belly? 

A. Yes, sir. 

Q. Did you notice any bruises on Calton ? 

A. I didn’t notice any particularly. 

Q. Did you notice any the next morning ? 

A. No, sir; [ don’t think I saw him the next morning only when he 
was giving his testimony before the magistrate ; that is the only time I 
saw him. 

Q. You say it was about ten or fifteen minutes. Had you been sitting 
out on Hague’s platform ten or fifteen minutes ? 

A. Yes, sir; I had. 

Q. Been sit ting out there ten or fifteen minutes after supper ? 

A. I think it might have been about that; I don’t know. 
38 Q. You went down then and called for the pistol, and he de- 
livered it up? 

A. He went to get it for me, and I said I would get it. He showed 
me where it was. 

. Then he was taken in charge by the sheriff? 

Yes. 

. Did he make any remarks at that time? 

He said that he killed him. ‘Shot him after he was dead.” 
. Says he did it in self-defense? 

Not at that time. 

When was it that he made that statement ? 


Ororore 
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A. He said that when he testified before the magistrate. In his exam- 
ination he was asked why he killed him. Somebody asked why he killed. 
him, and he said he killed him in self-defense. 

Q. What did he say? 

A. Somebody asked why he killed him, and he said he killed him in 
self-defense. | | 

Q. Didn’t you state that he said Cullen made the remark that he was. 
going to kill him ? 

A. No, sir. 

Redirect examination by Mr. Dickson : 


Q. Was there any weapons on Cullen’s person at all? 
A. He had some money—silver. 
Q. Any weapons? 
A. He had a pocket-knife—not a knife. 
Q. Any other? 
A. No, sir. 
Q. Have any gun? 
A. No, sir. 
Q. He was quite dead when you first saw the body? 
39 A. He was dead when he came back to town. 
Q. You recognize these as the same clothing ? 
A. Yes, sir; those are the same clothing. I cut them on the left arm 
first. 


Dr. ALLEN FOWLER, having been first duly sworn, was called for the- 
prosecution. 

By Mr. Dickson: 

Q. What is your profession ? 

A. Physician and surgeon. 

Q. You reside in Salt Lake City, in this Territory? 

A. Yes, sir. 

Q. Did you during the month of July, in the presence of the last wit- 
ness that just left the stand, make a post-mortem examination of the body 
of Michael Cullen at Taylor’s undertaking house ? 

A. Yes, sir; on the 21st of July at Joseph William Taylor’s. There- 
are two undertakers named Taylor. This was at Joseph William Taylor’s. 

Q. Do you recognize this witness ? 

A. Yes, sir; he was there. 

Q. You didn’t know Michael Cullen in his life-time ? 

A. No, sir; I was not acquainted with him. I don’t think I had seen 
him before. 

Q. Describe in detail to the jury the various wounds that you found on 
that body, and the examination you made as to each ? 

A. There was seven bullet wounds; that is, gunshot wounds on the 
anterior surface and sides on the body combined. One shot entered on a 

line with the arm-pit, the axilla, and about six inches below. 
40 Q. Well, doctor, just point out on my person the location ot 
those wounds, so the jury can see? 

(Witness showing location of wounds on Mr. Dickson’s person). 

A. One shot entered just about six inches below the arm-pit, the axilla, 
at the eighth rib; passed diagonally across the body and coming out at. 
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that point, on the seventh rib, and fracturing it; ranging upward from 
the eighth to the seventh. In its course it passed through a lobe of the 
liver, then through the stomach on to the lower lobe of the left lung—in 


the left lung there are but two lobes. Then it entered the arm, fracturing 


the arm and lodging just beneath the skin. That wound also—one thing 
more and then I will leave that—it passed through the large vein, the vena 
cave; passed first through the liver, and after it next passed through the 
cavity of the stomach; then through the vena cave. 

Q. How large a vein is that, doctor ? 

A. The largest vein in the body; the vein which carries from the 
lower extremities all the blood and empties it into the heart. It cut this 
large vein close to the heart, where it returns the blood to the heart. 
Passed through the liver, the large vein, the vena cave, the cavity of the 
stomach ; then through the lower lobe of the left lung; from there into 
the arm, ’ fracturing the arm. Then there was two other wounds ne arly 
opposite ‘the lower ] portion of the breast-hone, the ensiform cartilage—the 
lower portion of the breast-bone is known as the ensiform cartilage. Four 
inches to the left of that is where one bullet entered, and about the same 
distance to the right .nother entered. Those balls ranged upwards and 
backward and lodged in the vicinity of the back-bone, but could not be 

found without cutting the body all to pieces. And having found 
41 the fatal shot it was not necessary to dig into the back and hunt 
them. 
Q. Did you determine whether or not either or both of them had 
ranged to the right or to the left? 

A. These balls ranged upwards and backwards ; and after that I didn’t 
stop to .see in what direction they were; but they seemed to go as far as 
we traced them through the lungs ; but the lungs are so pulpy that it is 
difficult to trace the ball. The balls ranged upward, but I don’t know 
where they lodged. This shot that was fired through there, passing 
through the liver, cutting the vena cave, was certainly fatal ; as much so 
as though it had passed throvgh the heart. The cutting of that large 
vein is the same as cutting the heart. Then there are four other wounds 
here. ‘This bone in front is known as the pubis. Five inches below the 
pubis on the right side another ball entered and makes its exit there (wit- 
ness showing location of Mr. Dickson’s body), ranging forward. About 
four inches below the pubis another entered on this side. They passed 
out without fracturing either lez. Now, as to whether these four wounds 
were made by one bullet or two distinct shots, that depends upon the po- 
sition the patient was in at the time he received them. They may have 
been done with one. They would have the same range as if the man 
stood and fired two distinct shots. They would have exactly the same 
range and have the exit and entrance just the same. So you see it could 
be done by one or two balls. If the man sat in this position one bullet 
would pass through, making the two. | If he was sitting as one of the wit- 
nesses intimated, then there must have been two balls; and vet it would 
have exactly the same range. You might think at first that we could tell 

from the way the ball entered ; yet you could not, because it en- 
42 tered here, and here, beyond. | 
Q. There could be the two points of entrance in the same place 
whichever way it was ? 
A. Certainly. 
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Q. The wound you have described the course of as entering the right 
side and coming out of the left and entering the arm, could all three of 
those wounds have been made, and can you say whether they were prob- 
ably made by one bullet ? 

A. I am satisfied, though there is a bare possibility that it may not 
have. I will state that they were made from one shot, from the fact that 
we traced the ball plainly into and through the vena cave, into the cavity 
of the stomach, the lower lobe of the left lung, and then it passed out. 
Now, then, it went somewhere. Then directly in the range of that we 
find the ball lodged there in the arm. If the man’s arm was hanging on 
the left side it would certainly lodge there ; but if it was in this position it 
would have passed through and not touched the arm. If it was hanging 
down by his side it certainly would not pass through and come out where 
it did without entering the arm. It is almost certain that it was produced 
by the same shot—by one shot. 

Q. Could you determine by the examination made by you whether these 
gunshots were received in life or not? 

A. Yes, sir; it is certain they were received in life. There are many 
reasons that might be given. One is, that the whole cavity was filled with 
blood. The abdominal cavity both above and below the diaphragm was 
filled with blood, which could not have been if it had been dead at the 
time the shots were fired. 

Q. And the wound you have just described would not only have been 

fatal but instantaneously fatal ? 
43 A. Yes, sir. 
Q. Did you notice any discoloration on the throat of that body ? 

A. Yes, sir; I did. My attention was called to it indirectly, and we 
gave it a good deal of attention. There was extravasated blood-jams or 
bruises with blood settled in beneath it, on both sides of the neck, just 
about where a man’s fingers and thumb would rest. 

Q. Could you determine whether that was the result of recent injury ? 

A. Being seven days afterward, I would not swear positively as to that. 
IT am very certain that that extravasation must have occurred during life. 


Cross-examination by Mr. DENNY : 

Q. How many bullet holes did you see altogether ? 

A. Seven. Four in the thighs; four—let me see, there was nine alto- 
gether—four in the thighs, four here, and one here. 

Q. How many shots, now, would it take to make those ? 

A. Well, sir, it would depend a little on the position of the patient, 

Q. Couid those nine have been made by two or three shots ? 

A. The four here might have been produced by one bullet ; the three 
here were likely produced by one bullet. I don’t say that the four in the 
thighs were produced by one bullet. ‘Then one shot might have produced 
this here—one was most certain to have produced these three here, and two 
right here about ; these two on the body were separate and distinct ; those 
two right by the breast-bone were separate and distinct shots. 

Q. Could either one of those produce death ? 

A. No, sir; not immediate death; they might produce secondary 

death. It was certain that death was produced by the one that 
44 entered on the right side and passed enrongn the liver, and death 
must have been instantaneous 
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JESSE BALDWIN, having been first duly sworn, was called for the prose- 
cution. 


By Mr. Dickson: 
Q. You reside at Milford ? ys 
A. No, sir. 
Q. Where do you reside ? 
A. Beaver. 
Q. You are the sheriff of this county ? 
A. Yes, sir. 
Q. Were you in Milford on the afternoon and evening of the 14th of 
July last ? 
A. Yes, sir. 
Q. Did you know Michael Cullen in his lifetime ? 
A. I did not. 
Q. You know Andrew Calton, the defendant here? 
A. I knew him as soon as I arrested him. 
Q. Did you see him in Milford on the 14th of July last? 
A. Yes, sir. 
Q. What time in the day did you first see him ? 
A. I don’t know exactly ; [should judge it was between six and seven. 
Q. In the evening? 
A. Yes, sir. 
Q. Where did you see him and under what circumstances at that time? 
A. Well, when [I first seen him he was standing by the side of a 
wagon at Campbell’s place. 
Q. Was there a dead body in the wagon then? 
A. Yes, sir. 
Q. Did you say that was between six and seven ? 
45 A. Yes, sir. 
Q. Before dark, at all events? 
A. Yes, sir. 
Q. Was Calton in the wagon then, or standing by the side? 
A. Standing by the side. 
Q. When you first saw him? 
A. Yes, sir. 
Q. And there was then but this body in the wagon ? 
A. Yes, sir. 
Q. Did you see Tiberty ? 
A. I saw McKeon; I don’t recollect seeing Tiberty there at that time. 
Q. There was no other but the body 1 in the wagon at that time? 
A. No, sir. 
Q. Did you hear anybody say in the presence of the defendant whose 
body this was ? 
A. I heard some one say Mike was dead. 
Q. Did you see the team drive up to the store? 
A. No, sir. 
Q. It was standing there? 
A. Yes. 
Q. What first attracted your attention to it ? 
A. Some one came in the store and said that Mike was dead; and 
when we came out the team was standing there at the door. 
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Q. And Calton by the side of it ? 

A. Yes, sir. 

Q. Tell what you heard Calton say, if anything. 

A. Well, there was quite a lot said. 

Q. Anything that you heard him say. 

A. When I went up to arrest him he said that is what he came for, 

to give himself up. Some one asked why he killed him, and 

46 I don’t know whether he answered me or somebody else ; he said 


that he shot him. 
. Was he still standing by the wagon then ? 
Yes, sir. 
. Was he asked why he killed him then? 
Not there, I don’t think. | 
Did you have any conversation with him about his pistol ? 
I asked him = it was. 
What did he say ? 
. He said that it was in the wagon, and started to get it; I told him 
old on, I would get it, and I went and got it. 
Was it in a scabbard ? 
Yes, sir. 
. Did you examine the pistol ? 
Yes, sir. 
. How many chambers had been discharged ? 
It had six empty shells in it. 
Could you say whether that is the pistol or not [handing witness 
ol} ? 
shat is the one. 
. What position was the body of Cullen in when you saw it first ? 
. Well, he was sitting on the seat, laying back on the sacks. 
. Did you notice the position of his feet? 
No, sir; I don’t know particularly. I saw his foot was laying 
stretched out. 
Q. Did you have any further conversation with the defendant after 
that ? 
A. Yes, sir; I asked him what he shot him for. 
Q. When; that same evening ? 
A. Yes, sir. 
47 rs How long after you first saw him? 
. Well, I think it was within twenty or thirty minutes after, if 
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Q. What did he say ? 

A. He said he shot him hecause he was choking him. 

Q. Did you hear him say anything further about it that day o or night? 

A. Well, he talked and spoke to a number of men; some of them asked 
him questions. 

Q. Can you recollect anything that he seid ? 

A. I heard him say three or four times that he shot him in self-de- 


‘fense. 


Q. How soon after you first saw him was it that he said he shot him 


in self-defense ? 
A. He said that when he first spoke about shooting him. 
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Q. That was at the wagon ? 
A. Yes, sir. 
Q. And several times you heard him say that he shot him in self-de- 
fense ? 
A. Yes, sir; sometimes he would say that he shot him because he*was 
choking him, and sometimes he would say that he shot him in self-defense. 
Q. Did you see him shake hands with Campbell ? 
A. No, sir. 
Q. Did you hear the defendant make any remark to Dock Hague? 
A. Yes, sir. 
Q. Was that while the wagon was standing in front of the store ? 
A. Yes, sir. 
Q. W hat did you hear him say ? 
A. I heard him say, “ Here is your partner; I shot him.” 
Q. Anything further? 
48 A. I don’t ‘know; he talked so—talked about anything and 
to anyone. I heard that spoken when [I first came up. 


Cross-examination by Mr. DENNY : 

Q. What condition was Calton in when you saw him ? 

A. In what respect ? 

Q. State whether or not he had been drinking. 

A. I should judge that both of them was pretty tight. 

Q. How was Tiberty ? 

A. They both acted to me like they was drunk. 

Q. From their conversation could you notice it upon them ? 

A. Yes, sir; I thought so. | 

Q. What was the condition of Calton; was there any scars on him or 
any blood, or anything of that kind ? 

A. Yes; he had scars on his face. 

Q. Whereabouts ? 

A. He had one scar under this eye—a red and blue place. And he 
had a scar, I think, on his right jaw; it was bloody—a kind of cut place. 
He also had some on his neck. 

Q. Was his neck discolored ? 

A. Well, it was little marks in one or two places—little blue ices 

Q. In answering the question as to why he shot him you stated he said 
because he was choking him. 

A. Yes, sir; he said he was choking bim—struck him. 

Q. And that he did that in self-defense ? 

A. Yes, sir. 

Q. How long did you remain out on the sidewalk; out by the 
wagon ? 
A. Qh, we stood around there, I should judge, ieakte or thirty 
49 minutes in the street. 

Q. And then you took Calton in charge from there ? 

A. Yes, sir; I had him in charge while I was standing there. 

Q. Did you ‘examine the pistol at that time to see whe - Be or not. it had 
the fag arance of being freshly fired off? 

af peonerery it and saw six empty shells in it; I could not tell how 
Vir it had been fired off. 
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. Redirect examination by Mr. Dickson: 
| Q. Did you assist in taking the clothing from Cullen’s body ? 
A. No, sir. 
Q. About these scars you speak of on the person of Calton, describe 
, the scar that you say was here on the left side. 
A. Well, it was across this way 
Q. Turn so the jury can see you. 
‘ A. If I recollect right, it might have under the right eye; but the 
~— mark on the eye was on the opposite side from the mark on the jaw. 
Q. About how large was it ? 
A. I should judge : about an inch long. 
Q. How wide? 
A. Probably an eighth of.an inch. 
3 Q. What was its color? 
A. A reddish-blue color. 
Q. It was a reddish blue when you saw it? 
A. It was between a blue and a red. 
Q. Between a blue and a green-greenish cast, wasn’t it ? 
A. No; it was 
Q. Was there not a greenish shade in it? 
A. I didn’t notice; it looked kind of a dark color. I didn’t look in it 
particularly to see what kind of a mark it was. 
50 Q. Red, or blue, or both ? 
= A. Kind of a red color—bluish-red—what I would call a 
bluish-red. 
Q. How soon did you first see that ? 
A. When I first arrested him. 
Q. Was the skin broken ? 
A. Yes, sir; I think it was on that side. (Showing on his own face.) 
Q. Any blood on that side? 
A. No, sir; I never noticed any. 
Q. Who called vour attention to it? 
A. Nobody. 
Q. Did the defendant say anything—call your attention to any of 
these ? 3 
A. No, sir. 
Q. Did he point out the one on his thruat to you? 
v¢ A. No, sir; he showed me after he got here. 
“ Q. Did he that evening to somebody else in your presence ? 
A. Not that I know of; not that I recollect. 
Q. Now this scar on this side, describe that. 
. A. That was a long mark. 
Q. About how long? 
A. Well, the blood showed, I should judge, three inches. 
Q. The blood showed—the blood mi ight have been longer than the cut, 
mightn’t it? 
- A. Yes; the blood run down. 
Q. How long was the scar, if you know? 
ig A. I don’t think the scar, if it was washed, was more than an inch, 
. 51 Q. Did you see it after it was washed off? 
: A. About an inch. 
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Q. How wide was it? Did it look as though it might have been done 
with a fingernail ? 
. It might have been done with a nail ; I could not tell. 
Had that appearance ? 
. Yes, sir. 
. Wasn’t a deep cut? i 
No, sir. | 
Was not very much blood flowing from it? 
No, sir; not a great deal ; it was running on his face a little. 
What about the marks on the throat ? 
. I saw two or three scratched places. 
Where? 
Along on this side of the neck. 
Were they black and blue? 
Dark ; just broke the skin in one or two places. 
How large? 
. Oh, probably half the size—looked like that might have been made 

with the end of the finger. 

"oO Blood flow from that ? 

A. No, sir. 

Q. Did you notice all those that same evening, the same time? 

A. I didn’t notice that on his neck just then. 

Q. Was you examining him for marks at that time? 

A. What made me look, I heard him say he felt choked, and then I 
looked around. 

Q. Make any more than one examination ? 
02 A. I didn’t take hold of him. 
Q. How near was you to him ? 

A. As near as from here to the stand. 

‘Q. Just cast your eye over? 

A. Yes, sir. 


hererererererer’: 


JOSEPH HAGUE, having been first duly sworn, was called for the prose- 
cution. | 
By Mr. Dickson: : 
. What is your full name? 
. Joseph Hague. 
. Live at Milford ? 
. Yes, sir. 
. Live there on the 14th of July last ? 
Yes, sir. 
Keep a saloon there at that time? 
Yes, sir. 
Did you know Michael Cullen in his lifetime ? 
Yes, sir. 
Know the defendant, Andrew Calton ? 
Yes, sir. 
. Know Jerry Tiberty ? 
Yes, sir. 
. Did you see these men at Milford on the afternoon of the 14th day 
of J uly last ? 
A. Yes, sir. 
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Q. Were they in your saloon immediately before leaving town that 
day? 

A. They were in my place before they did leave. 

Q. Who came in first ? 

A. Cullen. 
53 QQ. What was his condition ? 
A. Pretty full. 

Q. Stagger ? 

A. Little. 

Q. How long after he came in on that occassion before the defendant 
and Tiberty came in ? 

‘A. About three or four minutes. 

Q. Came in together about ? 

A. Yes, sir. | 

Q. Just tell what was gcing on at the time they came in. 

A. Mr. Tiberty came in and says, “ Let’s go home, Mike, it is time to 
go home.” He says, “ All right, I will go just as soon as I get a drink ;” 
and he got a drink and then he said he wanted a bottle, and I told him he 
had enough, and I would not let him have any more. He said he would 
go down the street and get some. I said all right, and they went out, got 
in the wagon, and drove off. 

Q. Did Cullen pay you for the drink ? 

A. Yes, sir; he threw down a dollar. There was seven of us drank. 
He said give me a half a dollar back and a pint bottle. I said I would not 
doit. and he went out and threw it down the street and said you can go 
down after that dollar. 

Q. All go out together ? 

A. Yes, sir. 

Q. What appeared to be his condition—Calton’s—as to sobriety ? 

A. Hadn’t only seen him twice that day. It was the second time he 
had been in the house. He didn’t appear to be very drunk. 

Q. Tiberty came in there and asked Cullen to go home ? 

A. “ Time to go home,” he said. 

Q. When did you next see Calton, if at all ? 
54 A. I seen him as I went over there to the house for supper, as 
they were going out of town. 

. How long was that after they were in your saloon ? 
. About ten minutes. 
. Who was driving ? 
. Calton. © 
Did you see Tiberty ? 
He was laying on the ore sacks behind. 
. When did you next see them? 
I seen them next in front of the saloon as they drove by. 
Were you sitting in front of the saloon ? 
Yes, sir. 
. Who was driving the team ? 
. Calton. 
. Go ahead. 
Some one says, “ Mike looks as though he was dead.” We weni 
over there; Dan Smithson went overand he came back and said, “ Mike’s 
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dead,” and we both walked over. As I came up I was looking at Mike 
and Calton says: “ There is your partner; I killed him, and I killed him 
good. And he said: “ You refused him a bottle of whiskey.” I turned 
around and walked away. 

Q. Did you hear him make any further remark at that time ? 

A. No, sir; I never heard much. 

Q. Was you in the dining-room where he ate his supper after that ? 

No, sir. 
Q. Never heard him talk any more about it ? 
A. No, sir. 
Q. You went up to see Cullen very soon after they stopped ? 

55 A. Five to ten minutes after they stopped. 
Q. The body hadn’t been taken away from in front of Campbell’s 


} 4 


store ? 
. No, sir; they were looking for a place to put the boay. 

Who remained with the body of Cullen that night ? 

. I did; Dan Smithson and Joseph Williams. 

. Did you see the body put in the box the next day ? 

Yes, sir. 

. It was the same body ? 

Yes, sir. 

Did you assist in taking the clothes from him? 

No, sir. 

Were you present ? 

No, sir; I just came in after they got the clothes off. 

Do you ‘know whether or not there were any weapons on the body ? 
Never seen any. 


Cross-examination by Mr. Denny : 


POPOPOPOrOrer 


. They all three came in at that time. 

. Yes, sir; and they all three had a drink. 

Then they had a drink in the afternoon before they started ? 
A. Yes, sir. 


Q. How many times had Cullen been in your place during the day ? 
A. Four times. 

Q. You say this was the second time that Calton came? 

A. Yes, sir. 

Q. Did you see him when he first came down ? 

A. Yes, sir. 

Q 

A 

Q. 


56 Q. They didn’t get a bottle of liquor at your place ? 
A. No, sir. 
Q. Now, how was Cullen’s condition when he was in the second time ? 
A. He looked as though he had been drinking a little more. 
Q. Looked as if he had several drinks ? 
A. Yes. 
Q. When you refused them liquor do you know where they went? 
A. Down the street. 
Q. Did you see them when they were driving out of town ? 
A. Yes, sir. 
Q. How long after they left your place? 
A. About ten minutes, I should judge. 
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Redirect by Mr. Dickson: 


Q. Did Calton, when he was in the saloon there, talk rationally ? 
A. Yes, sir. 
Q. When you saw bie: after he got back with the body, did he talk 


. rationally or irrationally ? 


A. Well, he was talking and laughing. 

Q. What did he say ? 

A. Just what I told you: “There is your partner; I killed him, and I 
killed him good. You refused him a bottle of whiskey.” 


By Mr. Denny: 


Q. They appeared to be friendly during the day ? 
A. Yes, sir; no hard feeling between them that I know of. 


JESSE BALDWIN, recalled for the prosecution. 


Q. Was there anything irrational in the talk of this defendant ; did he 
answer your questions sensibly ? 
57 A. I thought he talked like he was drunk and foolish. 
Q. Did he answer your questions that you put to him under- 
standingly ? 
A. Well, he answered as understandingly as he does any time. 
Q. Did you hear him asked why he killed the man, and he answered 
that he did it in self-defense. 
A. Yes, sir. 
Q. You asked him where his pistol was and he told you and started to 
get it for you? 
A. He said it was in the front of the wagon. 
Q. And he said his answer rationally and understandingly as ever? 
A. Yes, sir. 
Q. But, as you say, he was more or less under the influence of liquor? 
A. Yes, sir. 
Q. Were you near Calton that afternoon before they drove out of town? 
A. I don’t know; I don’t recollect seeing him. I went into Campbell’s 
place. I might have seen him. 
Q. Didn’t observe him to see whether there was any scratches on his 
face ? 
A. No, sir. 
Cross-examination by Mr. DENNY: 
Q. You say that he answered as rationally as he ever does ? 
A. He has a queer way of answering any one; different from anybody 
else. He has a queer way of answering anybody. 
Q. Did he answer in that way that indicated to you that he had a good 
mind ? 
Mr. Dickson. We object to that unless it is for the purpose of showing 
insanity. 
Mr. Denny. That is the purpose of it. 
58 Mr. Dickson. All right, then ; we will keep him on the stand a 
while longer. 
Q. Now, then, when you was talking there what did you notice with 
reference to his mind ? 
A. Well, as I apes you, he acted to me like he was pretty drunk or 
crazy. ; 
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By Mr. Dickson: 
Q. Had you ever seen him before ? 
A. No, sIr. 
Mr. Denny. I object to that. This witness 
Court. He can tell what he saw there. 


By Mr. DEnny: 

Did he act then simpler than he has been acting since ? 

A. No, sir; I can’t say that he did. 

Q. How has he acted since ? 

A. Well, he seemed to feel different since I have had him up here. 

Q. Since you have had him in charge have you noticed anything un- 
usual in his mind ? 

A. He has never acted like he was very smart at any time. I don’t 
pretend to be a judge. 

Mr. Dickson. Did he ever act to you like an insane man? 

A. He never acted very bright. 

Q. Did he ever act to you as if he were an insane man ? 

A. No; I can’t say that he did. 

Q. Did he ever act to you like a man who didn’t know right from 
wrong ? 

A. He showed that sometimes—sometimes he would. 

Q. Tell us something that you saw him do that indicated that. 

A. Well, when I first arrested him he didn’t seem to know what oc- 

curred, or didn’t care. 3 
59 Q. Have you ever had much to do with criminals? 
A. No, sir. 
~ Q. Never had anything to do with desperate characters ? 

A. No, sir; I never had any in charge as I know of—not desperate. 

Q. Now, can you tell us any more expressions made by Calton that 
night that indicated to you that he was not in possession of his mental 
faculties ? 

A. Well, he made his expressions 

Q. Just tell what it was. | 

A. In saying—that he acted the way that he acted—the way that he con- 
ducted himself. 

Q. Well, take his speech first, one thing at a time. What did he say 
that indicated to you that he didn’t know what he was saying, or that he 
didn’t know anything that he was doing ? 

A. Well, he didn’t seem to show any remorse. 

Q. Iam asking you now what he said—about what he said. What 
did you hear him say that evening that indicated to you that he was insane 
in his mind ? 

A. Well, it was not what he said altogether, it was the way he acted. 

Q. Did you hear him say anything that night except what you have 
stated here ; that when being asked why he killed Cullen, said that he did 
it in self-defense, and because he choked him; anything further than that, 
and talking about where his pistol was ; beyond that did you hear him say 
anything ? 

A. I heard him talk a great deal; I don’t recollect what he said. 

Q. Do you recollect anything that he said that night ? 
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A. I heard him say that he came te give himself up when I went to 
arrest him. 
60 = Q. When you arrested him, and he said that that is what he had 
come for, to give himself up, what else did you hear him say that 
afternoon ? 

A. Well, I could not relate everything that I heard him say. 

Q. I am not askirg you for everything. Can you relate anything 
further that he said ? 

' A. One thing that he spoke of, he said that Mike was Mat’s brother ; 
he said he didn’t care if he was Mat’s brother, he was not going to be 
choked. 

Q. Anything else? 

A. I don’t know as I can think of anything more just now. 

Q. Was there anything in ali those remarks that indicated to you that 
he was not In possession of his mental faculties ? 

A. It was not so much in what he said as the way he answered. 

Q. Was there anything he said that evening that indicated to you that 
he was not in possession of his mental faculties ? 

A. Yes; I would have thought he would kept still and not say any- 
thing about it. 

Q. Wouldn’t you say that when he said he did it in self-defense that 
was a pretty rational remark ? 

A. I should have thought he would have have kept still. 

Q. Don’t you think if a man committed a murder, and was called upon 
and was asked why he did it, and he said why he did it in self-defense, 
don’t you think that would be a rational answer ? 

A. Well, I will have to admit that. 

Q. You will admit that. Now, then, was there anything that he said, 
any remark made by that man that night, which lead you to suspect that 
he was not a sane man? 

A. It was not from his remarks, it was the way that he brought it out 

more than anything. 
61 Q. What was there in his conduct—what did you ever see him 
do—that indicated to you that he was not in possession of his men- 
tal faculties ? 

A. I can’t describe it; it was his actions. 

Q. It was his actions. That conveys no information to the jury by 
which they could determine his mental condition. I want you to tell the 
jury what his actions were, so they can have something to determine as to 
whether he was in possession of his mental faculties. Now, have you ever 
seen anything in this man’s conduct—have you ever heard anything in his 
conversation—which lead you to believe, or even to suspect, that he was 
not rational? You must be able to tell the jury what it was. What was 
it that you ever heard him say or ever saw him do that led you to think 
that he was not rational in his mind ? 

A. I could not relate anything in particular. 

Q. Could you relate anything that he did or said in part or in general 
that led you to suspect that he was not sound in mind ? 

A. Nothing but his actions; the way he spoke. 

Q. What was that ; when did he speak in that way ? 

A. All the time. He always has a peculiar 
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Q. Haven’t vou just said that you heard him say one thing that would " 
indicate that he was not right ? ‘ 
i A. I don’t know. From the way he speaks he acts funny to me. I ; 
i never thought ) 

Q. Has he ever done anything since you have had him in cystody that “ 
led you to suspect that he was not of sane mind ? 

A. I don’t know. | 

Q. When did you first suspect it ? a 


A. When I first arrested him. fe 
62 Q. From what you first said here? 


A. And from his actions. 
Q. Haven’t you told us all that he said ? 
A. Yes; pretty near. 
Q. And it is from the way that he said it “om the way that he detailed ¥ 
it, that leads you to think that he was not sane ? 
A. Yes, sir. 
Q. But you can’t tell us what that was. Did you thiuk that he was 
insane, or that he was not a bright man ? 
. I never thought he was insane, exactly. 
. Do you think he is insane now ? 
. I don’t knew. 
. Do you think he is insane? : 
. I don’t think he is insane ; he is not very bright. 
. You have seen many men who are not very bright, haven’t you ? “ 
. Yes; I am not very bright myself. 
. You can’t give the jury any further reason for thinking that he was 
not very bright ? 
A. No; I don’t think I can. 
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OPOroreor 


Dr. ALLEN FOWLER recalled for the prosecution. 
By Mr. Dickson : 


Q. About how long after the influction of the blood, light or heavy, in 
a bruise, would it result in discoloration—turn a bluish color—would there 
be between the influction of blood to the bruise and the discoloration ? 

A. Certainly not sooner than four days, and perhaps a week. The first 
discoloration would be red and pass away. If there is no more than red- : 
ness it would pass away. If there is extravasated blood beneath the skin, | 

that is dark at first or black. And for the next stage it would be ig 
63 may be a week ; the change could not commence in less than be- : 
tween four or five days. As it would fade out it becomes a blue 
or green, from that a little lighter until nature absorbs entirely the ex- 
travasated blood. 

Q. There could be no such darkness of the skin without there being 
extravasated blood ? 

A. Certainly not; I believe the limit of four days is very low; if I 
had said five or six days it would have been low indeed. 


Cross-examination by Mr. DENNY : 

Q. I understand that the skin would have been diaddlosed | in four or y> 

five days ? + 
A. I say that where the blood has been extravasated beneath the skin, i 
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like a blood blister—like a lick with a hammer ona nail, would cause 
blood to be extravasated, so that the nail would look dark. The same 
thing occurring beneath the skin from a bruise would cause the blood to 
extravasate there and make it black. 

Q. How long before the change—before the black would occur ? 

A. It occurs after nature has absorbed the darker portion of the ex- 
travasated blood, and the next stage is its green one, or blue hue, then 
from that it gradually gets lighter, until the blood has all been absorbed 
or taken up. It is illustrated well by a black eye. For four or five days 
it is black, then it becomes green or blue, and then it fades out. 

Q. Suppose one was choking a person, could not you see that discolora- 
tion ina very short time ? : 

A. You could see it in little or no time after the injury. 

Court. As I understand Mr. Denny, he wants to know how soon the 

dark color would occur; how soon would it turn dark after the injury? 
64 A. Oh, in a few minutes after the injury. It gradually grows 

darker for an hour or so until the blood ceases to flow beneath the 
skin, but it takes three or four days before nature makes any discoloration 
of the blood changing it to greenish or blue color. 

By Mr. Dickson : 

Q. Before it would change from a black to a green ? 

A. Yes, sir. 

A. W. Mowrey, having been first duly sworn, was called for the prose- 
cution. 

By Mr. Dickson : 

. What is your name? 
A. W. Mowrey. 

You live at Milford? 
Yes, sir. 

. Keep a hotel there ? 


Yes, sir; I started on the 
Never mind about that; was you keeping one on the 14th of July 
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Yes, sir. 
. Do you know the defendant, Andrew Calton ?. 
. I do, sir. 
. Did you know Michael Cullen in his life-time? 
. Yes, sir. 
. Did you see Calton driving into town on the evening of the 14th of 
July last? 
A. I did, sir. 
Q. Did you see him that evening? 
A. I did, sir. 
Q. Where did you see him that evening? 
65 A. Well, I saw him when they left the town, sir. 
Q. Did you see them when they drove back ? 
A. They drove up to my house, and they had got up to the house when 
I came out. Calton was satnding on the platform, and Cullen had been 


brought into the house. Cullen was laying 
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Q. Did you hear Calton say anything about the homicide there ? 

A. I did, sir; after that. 

Q. How long after that? 

A. Perhaps half an hour or three-quarters. 

Q. Whereabouts ? 

A. In my dining-room. 

Q. What was he doing? : 

A. Sitting in a chair. 

Q. Did he eat supper that night ? 

A. Yes, sir. 

Q. Weyre you there while he was eating supper ? 

A. Yes, sir. 

Q. Did he eat supper ? 

A. Yes, sir. 

Q. What did you hear him say about the affair? 

A. He said he killed him the first shot. Says he, “I thought I 
would put the balance of the shots in.” 

Q. Tell you that he killed him with the first shot ? 

A. Yes, sir; he said he was forced to do it. 

Q. Did he say why or how he was forced to do it? 

A. No, sir. 

Q. And he had killed him with the first shot ? 

A. Yes, sir. 

Q. And he thought he would put the balance in ? 

A. Yes, sir. 
66 Q. Did you see him meet, and talk, and shake hands with any 
other parties there that evening? 

A. I think I saw him shake hands with Mr. Stoddard. 

Q. Did you hear him say anything about this matter ? 

A. No, sir; I was very busy at that time assisting in helping Cullen 
into the house, and I had other business at that time to 

Q. Did you see him the next morning ? 

A. Yes, sir; I took care of him that night. 
. Did he say anything about it the next morning ? 
No, sir; not to me. 
To anybody else ? 
No, sir. 
Didn’t refer to it ? 
No, sir. 
Did you ask him any questions about it that night ? 
I didn’t, sir. 
Anybody else ask him anything ? 

A. No, sir; not in my presence. I told him this much, that I didn’t 
want to hear him talk any more. 

Q. Did-he stop then ? 

A. Yes, sir. 

Q. Didn’t persist in talking about it ? 

A. No, sir. 

Q. He seemed to answer rationally ? 

A. I thought he was right enough with the exception that he was in- 
toxicated. 
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Q. Did he seem to know what he was talking about? 
A. He seemed to know ; yes, sir. 


67 Cross-examination by Mr. DENNY: 


Q. Had you seen him during the afternoon of that day ; had you 

seen him around town ? 

A. Yes, sir. 

Q. Where had you seen him ? 

A. I saw him out in front of Campbell’s, and I think I met him in the 
street between my place and Campbell’s, 

Q. Did he appear to be very drunk at that time? 

A. I didn’t think he was very drunk; I thought he was just felling his 
liquor. 


A. M. Sropparp, having been first duly sworn, was called for the 
prosecution. 
Q. Where do you live, Mr. Stoddard? 
A. Milford. 
Q. What is your business ? 
A. Ranchman, and I keep a hotel. 
(. Were you in Milford on the evening of the 14th of July last ? 
A. Yes, sir. 
Q. Did you see this defendant there that evening ? 
A. Yes, sir. 
Q. Did you see the dead body of Michael Cullen there that evening ? 
A. Yes, sir. 
. Did you, after seeing the dead body of Mr. Cullen, have any conver- 
sation with or meet Andrew Calton ? 
A. I went to the door of Mowrey’s house, where the body of Cullen was 
lying; I looked in and saw him lying there ; saw him lying there. As I 
looked in I saw Calton standing inside of the door. He recognized 
68 me; put out his hand for me to shake hands, and he says, “T sup- 
pose you will not want to shake hands with a murderer.” He went 
on and said that he had been insulted by different parties both in Frisco 
and Milford, and that he had bought a pistol with the intention of. kill- 
ing the next man that insulted him. I says, “I suppose you have done 
it now,” and he’ says, “ Yes.” 
Q. Says he bought a pistol with the intention of killing the next man 
who insulted him. 
Yes. ; 
And you said, “ I suppose you have done it now?” 
. Yes, sir. 
. Did you have any further conversation with him? 
No, sir. 
Cross-examination by Mr. DENNY: 


Anybody else there at that time? 

Well, there was several round. 

. Who had him in charge ? 

Mr. , the sheriff here. 

. Was Mr. Mowrey there ? 

. I could not say ; I don’t think he was, hardly ; I don’t recollect any 


PO rors 


POPrPOrS 


ie. 
sapte uae 


42 CALTON VS. THE PEOPLE OF THE TERRITORY OF UTAH. 


person who would be about to hear what was said except Baldwin, the 
sheriff. 
Q. Did he say that he had been insulted by different parties, and he 
intended to kill the next one? | 
A. I think that is what he said, as near as I can recollect. “ 
Q. How long were you in there ? ry 
A. I was not in there more than a minute. I was waiting there. 


yt 


P. B. McKeon, recalled for the prosecution. 
By Mr. Dickson : 


69 Q. Were you present on the evening of the 14th of July, when 
the defendant met A. J. Campbell ; did you see him shake hands 
with Mr. Campbell ? : , 
A. I didn’t see him; I don’t remember that I do. 
Q. Did you see him talk with Campbell? 
A. Yes, sir. 
Q. Did you hear him say anything about this matter? 
A. No, sir. 
Mr. Diockson. That is the case of the prosecution. 
Court admonishes jury. Officers sworn to take charge of the jury. 
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SATURDAY, September 24th, 1887, 10 a. m. 
Jury called; all present. 


Court. Gentlemen, Dr. Wincelow said he wanted to speak with one | 
of the jurors that he had under treatment in regard to the effect of some ;< 
medicine. Have you any objections to that ? | 

CHRISTIAN. No, sir; we have no objection. 

Mr. Dickson. No objections. | 

Court. I would like to state that before counsel enter upon the argu- 
ments, I would like to have all the instructions that they want offered. 
I would like to have them as soon as possible, and then if you have any 
additional instructions when you get through with the evidence or any re- 
quests to make, I would like to have them before night, so that I may 
have time to consider them. 

Witnesses for the defense sworn. 

Mr. Denny. If the court please, we have no statement to make to the 
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jury. ‘ 
A. J. LEwIs, being first duly sworn, was called for the defense. | 
Examined by Mr. DENNY: , 
Q. Where do you reside? 
70 A. In Star district, sir. 


Q. How long have you resided there ? 

. Well, I have been there on and off for three years. 
. What is your business ? 
. Miner. 
. Acquainted with the defendant here, Andrew Calton ? b 
Yes, sir. ® ¥! 
. How long have you known him ? a 

I have known him four vears at least. : 
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Q. Have you known him at any other place besides Star ? 
A. I have known him at Frisco. 
Q. Any other place besides Beaver County ? 
A. Yes. 
Q. I say, have you known him at any other place besides Beaver County? 
A. No, sir. 
Q. State whether you know what his reputation is in that community 
for being a peaceable and quiet citizen ? 
A. I never knew what his reputation 
Q. His general reputation ? 
A. He has been known to be very quiet. 
Q. State whether or not you know what his reputation has been ? 
A. His reputation has been good, so far as I know. 
Q. Have you ever stopped with him—have you ever worked with him 
in the mines? 
A. Yes, sir. 
Q. State whether or not you have known any peculiarities of his mind— 
its condition ? 
A. Well, he is very peculiar at times ; at times he seemed to be 
71 all right, at least seemed to be; at other times he would all at 
once kind of get off. We used to say that he would take a fit. 
He would speak to nebody for two or three days sometimes. He would 
not even answer if you asked him a question of any kind; and he would 
be that way sometimes for three or four days, and then he would come 
around all right in a few days as good natured as ever. 
Q. State how it was with reference to taking his meals? 
A. I have known him to be part of two days witheut going down to 
take his meals in that condition. 
@. Where would he be during these conditions ? 
A. He would stop in the bunk-house that we had near the mine. 


Cross-examination by Mr. Dickson : 


How long have you known Andrew Calton ? 
I have known him for four years at least. 
In Frisco and Star ? 
Yes; around Beaver County here. 
Work in the same mines with him ? 
Yes, sir. 
. Been on friendly terms with him ? 
Yes, sir. 
You and he pretty good friends? 
Not very intimate, but always been on pretty good terms. 
And you say his general reputation for peace and quietness has al- 
- been good ? 
A. Yes, sir; at least so far as I know him. ; 
Q. Who did you ever hear speak of him as being a quiet, peaceable 
man ? : 
A. Qh, everybody. 

Q. What brought it up? 
72 A. Oh, because he would not resent abuse from any body. 

Q. W hen did you ever know him to be abused and not resent it? 

A. Well, I think I have abused him a little myself. 
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. [thought you and he had always been good friends ? 


We have been. 
Has he ever done anything disagreeable to you ? 


. Yes; in these fits that he had. 


What did he do that was mean or disagreeable to you? , . 
I would ask him some questions and he would not answer. 
Then you abused him ? 

Yes; I told him what I thought of him. 


. How did you abuse him ? 
. I could not exactly remember the very words I used. 


. Give us the substance of any kind of abuse towards him. You say 


. L abused him because he would not answer me. 
. How? 
. I told him that he was a fool, or a damn fool, or something of that 


. Something like that ? 


Yes. 


. Who else did you ever know of abusing him ? 


I have known Mr. Foristor. 


. How did he abuse him ? 
. [t is about three years ago. 
. Where is that, in Frisco ? 


A. In Star, at the Red Warrior mine. 
q. How was it that he abused him ? 
A. Inthe same way. 


. Call him a fool ? 

. Well, may be more than that. 

: What did he do ? 

. I could not remember exactly. 

. All that you can remember is that he abused him ? 


Yes. 
- How? Isn’t this the fact, Mr. Lewis, that since you have known 


this man he has been in the habit of getting into tantrums and ugly fits oc- 
easionally for little or no cause, when he would not speak to any man for a 
day or two, until he got over his temper ? 


A. 
Q. 


A. 
Q. 


Well, yes. 

Got miffed at a very slight thing ? 

I never knew what he got mad over. 

Isn’t that the reputation that he had—getting mad for some—over 


some little thing ? 


rOrererers 


. Everybody thought he was crazy. 
. Did you think he was sn Ah ? 


Yes. 


. How long have you thought he was crazy ? 
. Ever since I have known him to take these fits. 
. How long have you thought he was crazy ? 


I don’t remember exactly. 
How long have you been of that opinion ? 


. It must be three years, anyway. 
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Q. Since you first came to the conclusion that he was a crazy man? 
74 A. Yes, sir. 
Q. You have known him ever since that time ? 

A. Yes, sir. 

Q. Have you entertained that opinion ever since, that he was a crazy 
man? 7 

A. Yes, sir. 

Q. What is his business ? 

A. Miming. 

Q. Work from day to day right along ? 

A. Yes, sir. 

Q. When he had these ugly fits on, he would not speak, but he would 
do his work, wouldn’t he ? 

A. I knew him once that he didn’t work. 

Q. With the exception of that he attended to his work right along. 

A. Yes, sir. 

Q. And that has been so ever since you knew him, has it? 

A. Yes, sir. 

. He received the ordinary wages of a miner? 

A. I believe he did. 

Q. Had the ordinary work of a miner? 

A. I believe so. 

Q. Did his work about as well as the rest of you ? 

A. So far as I know. 

Q. Did his work as well as any ? 

A. I believe he did. ; 

Q. Now, what did you hear him say during all these three years that 
led you to believe that he was a crazy man ? 

A. Well, it was his actions as well as his language that led me to be- 

lieve it. 
75 Q. Take one ata time. What was it that he said that led 
you to think that he was crazy ? 

A. I can’t say that I remember. - 

Q. Anything irrational, that indicated that his mind was wandering ? 

A. I could not say anything particular. . 

Q. Can’t you say that you don’t remember anything of that kind ? 

A. I don’t remember anything of that kind just now. 

Q. Do you ever remember anything of that kind—any incoherent 
conversation ? 

A. Well, yes. 

Q. What was it ? 

A. I could not tell ; I don’t remember just now of any. 

Q. Stop and think ; take your time; think over your acquaintance 
with him and see if you can’t call to mind one incoherent conversation 
that you heard this man engage in. 

A. It is very hard to 

A. When he was sober in mind ? 

A. I never knew him any other way; that is, I never knew him when 
he was drunk. 

Q. Ever seen him under the influence of liquor ? 

A. I have known him to take a drink. 
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Q. Have you ever known him to be under the influence of liquor? 
A. I believe I did. 


Q. Now, when he was duly sober, can you call to mind any incoherent 


conversation that you ever heard him engage in? 

A. I can’t remember. 

Q. Now, tell us anything, in his talk during all the three years 
76 that you have known him which indicated to your mid that he 
was crazy. You say that he worked right along day after day all 

the time? 

A. Well, one reason for thinking that he was crazy was that a man who 
would take such spells as that for nothing whatever 

Q. That you have told us already. Have you not seen rational men 
frequently who have surly, rabid dispositions that would get sulky and 
bad for a day or two; men who are reasonable ? 

A. No; not like Calton was. 

Q. I am not speaking of Calton now. Have you never seen men whom 
you thought was not crazy who would act mad or disagreeable for a little 
or nothing and afterwards come round as agreeable as ever? Have you 
not seen men like that? 

A. Yes; I have. 

Q. Isn’t this what you have heard the miners say about Calton, when 
he was acting in these tantrums, say, “That he must be a damn fool ?” 

A. Yes; I have heard them say that lots of times. 

Q. You didn’t regard him as a lunatic? 

A. Yes; at those times. 

Q. Did you think he was crazy or making a fool of himself? 

A. Yes, sir. 

Q. Have thought he was for several years ? 

A. Yes, sir. 

Q. Have you ever heard anybody suggest that steps should be taken to 
see whether he is a sane man or not? 

A. No, sir. 

Q. Never thought of such a thing? 

A. No, sir. 

Q. And the only thing that led you to think that he was crazy was that 
he would get mad and would not speak for a few days? 

A. Well, yes; the way he acted 
77 Q. And on those occasions he would not go down where the rest 
of you ate? 

A. Sometimes he didn’t want anything to eat. 

Q. Did you ever talk with him after he got over these curious fits 
about it? 

A. No, sir. 

Q. Never heard anybody else speak to him about it? 

A. No. 

Q. Haven’t you heard of Calton being in other difficulties—known of 
his being quarrelsome and ugly before ? 

A. I have heard others sav 

Q. Then his general reputation is not what you have statated it to be. 
Do you know of a difficulty he had with Dan Mackintosh at Shaunty 
over a cabin? 
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A. No, sir. 
Q. Never heard of that? 

A. No, sir. 

Q. Did you hear ofa difficulty that he had with a man in Frisco, when 
he had a gun and they took it away from him ? 

A. I heard of that. 

Q. When was that? 

A. About three years ago. 

Q. That he was hunting a man with a gun and some » of the men came 
and took it away from him ? 

A. Not exactly. 

Q. What was it? 

A. I heard that he got into a quarrel 

(. And he went and got a gun and started for the man ? 

A. Yes. 

(. And he was caught and the gun taken away from him? 

A. I never heard of the gun being taken away from him. 
78 Q. Did you hear that he went and got a gun and started after 
the man ? 

A. Yes, sir. 

Q. Ever hear of his being in any other difficulty ? 

A. Not that I can remember. 

Q. Search your memory a little. 

A. Not that J can remember. 

Q. How far is Shaunty from Star, where you were working ? 

A. It is in Star. 

Q. How far from where you work ? 

A. A mile or a mile and a half. 

Q. Do you know Dan Mackintosh ? 

A. Yes,sir. 

Q. He is out of the county now ? 

A. I don’t believe he is in the country. 

Q. Did you ever hear the boys out at Star speak of the difficulty that 
Mackintosh and Calton had over a cabin there in Star? . 

A. No,sir; not until I heard it here on the stand yesterday. 

Q. I don’t think you heard it here on the stand yesterday. Q. How 
long had you known Calton when you heard of his hunting this man 
with a gun in Frisco ? 

A. I can’t remember the time exactly. 

Q. Now, Mr. Lewis, you having heard that this man, Calton, had a 
quarrel, some difficulty in Frisco, and having heard that after the quarrel 
he went for a gun and hunted for the man with it, do you mean to say 
that he was a peaceable, quiet man, and his reputation was peaceable and 
good ; do you think it is? 

A. I don’t think there is any harm in him. 

Q. Don’t think there is any harm in him if he hunts a man 
79 with a gun? 
A. The way I heard it he didn’t offer to hunt a man with a 


gun. 
2. Didn’t you hear that the gun was taken away from him ? 
A. No, sir. 
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Q. Did you think that that was the conduct of a nice, peaceable, quiet, 
good citizen ? 

A. I didn’t think that he was—I don’t think much about it. I thought 
he was crazy. 

Q. Thinking that this man was crazy—deliberately getting into diffi- 
culty—anhd atterwards went away and hunted for a man with a,gun, why 
didn’t you take steps to confine this dangerous lunatic? 

A. I didn’t think there was any harm in him. 

Q. Notwithstanding he was hunting a man with a six-shooter ? 

(No answer.) 


Redirect-examination by Mr. DENNY : 
Q. You have heard the miners call other men damn fools haven’t you ? 
A. Yes, sir. 
Q. Now, did the miners when they referred to him asa damn fool, ap- 
ply that epithet in the same sense as they did to other men? 
A. No, sir; it was the general talk around there that he was a lunatic 


at that time. | 
Q. That was generally understood when they would refer to him in 


that way? 
A. Yes, sir. 
By Mr. DicKson : 
But the only thing, so far as you know, that led you to think that he 
was a Junatic, was that he would take spells, and not speak fur some time? 


A. Yes, sir. 


80 O. 5. keene. having been first duly sworn, was called for the 
defense. 


By Mr. DENNY: 
. Where do you reside? 
Frisco. 
. How long have you resided there? 
About two years. 
. What is your occupation or business ? 
Livery stable keeper at the present time. 
Do you hold any official position there now ? 
No, sir. 
Did you ever ? 
Yes, sir. 
. What is that ? 
Justice of the peace. 
Are you acquainted with the defendant, Andrew Calton ? 
Yes, sir. 
How long have you known him? 
- I could not say ; eight or nine years, probably. 
Do you know what his reputation in that community is siuce you 
have known him, as to being a peaceable and quiet citizen ? 
A. He was always considered so. 
Q. Well, first,do you know what his reputation is 
A. It was good sO far as I know. I never anti of his being in a 
row——— 
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Answer the question. 

A. I know the reputation. 

Q. State what it is. 

A. It was considered good. 

Q. As a peaceable and law-abiding citizen ? 

A. Yes. 
8] Q. During the time that you have known him have you noticed 
any peculiarities about his mind or disposition ? 

A. He has sullen spells once ina while. 

Q. About how often ? 

A. I don’t know; I had an idea about once in three weeks. 

(. What makes you think that they occurred about once in three weeks ? 

A. I cabined with him about six years ago. 

Q. How long did you eabin with him ? 

A. Probably two or three months. 

Q. During that time these spells would occur about every three weeks? 

A. I think so. 

Q. What was the nature of these spells ? 

A. He was sullen, and didn’t want. to talk. 

Q. Anything else ? 

A. I noticed nothing else. 

Q. Did you notice his disposition about eating 
these spells ? 

A. Well, he never refused to speak when I spoke to him, but he seemed 
to shun conversation. 

Did you notice any season for his taking these spells ? 
A. I did not. 


Cross-examination by Mr. DIcKSON: 


Do you know what his reputation is ? 


refusing to eat during 


Q. How long would these spells last ? 
A. Probably two or three days. 
Q. Sometimes longer and sometimes shorter ? 
A. I could not say as to the duration of his spells. 
QQ. He was simply morose, sulky, disagreeable ? 
82 A. Well, he didn’t seem to be disagree cable, only that he wanted 
to get out of the way by himself. 
Q. Speak rationally when you spoke to him ? 
A. He did. 
Q. Never heard anything irrational in his conversation ? 
A. No, sIr. 
Q. If you asked him a question you always received an intelligent an- 


es? ' 


Q. Nothing unusual in his conduct except that he was frequently sul- 


A. I never noticed anything. 

Q. He would attend to his business at these times ? 

A. Yes, sir. 

Q. As understandingly as ever ? 

A. He seemed to; I never noticed any different. 

Q. Haven’t you seen other men who would take sullen spells at times ? 
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A. I think I have. 
Q. It is not a very unusual thing? 
A. Well, I don’t think it is common. 
Q. In some men it is not very uncommon for them to be more sullen 
at times than others? ys 
A. Yes, sir. 
Q. We are all that way to some extent ? 
A. To some extent. 
Q. You sometimes yourself, perhaps, feel not much like talking when 
things don’t go to suit you ? 
A. Yes, sir. 
83 Q. How long since you knew Calton in Frisco? 
A. I think it was eight or nine years. 3 
Q. Since you last knew him there ? 
A. No; I have known him there 
Q. How long since he lived there at Frisco ? 
A. I don’t think he has made his home in Frisco for may be two years. 
Q. Did you ever hear of his having a difficulty in Friseo ? 
A. I have heard ; I don’t know the particulars of it. 
Q. Heard of his having a difticulty there with a man and going off and 
getting a gun? 
A. I have heard of it; I don’t know any of the particulars of it. 
Q. You heard of some such circumstance as that? 
A. I did. 
Q. How long ago was that? 
A. Well, I don’t know; I couldn’t call it to mind. 
Q. Do you remember who the man was ? 
A. It was Dan Mackintosh. 
Q. That is about three years ago? 
A. Yes. 
Q. Did you ever hear of his having any other difficulty ? 
to the sing of a gun particularly. 
A. I don’t know whether I did or not. 
Q. What is your best recollection ? 
A. I think he had a difficulty, I don’t know who with, or at what time. 
Q@. Where? 
A. In Frisco. It is merely rumor with me. 
Q. Those are things, though, that make up the reputation of a 
84 man. Do you know of any other difficulties by hearing or rumor be- 
sides those two that you have spoken of. 
A. I don’t recollect of hearing but two. 
Q. Was a gun used in both of these ? 
A. Not that I know of; I don’t recollect. 
Q. Didn't that, in your judgment, affect his reputation for pence and 
quietness in that community ? 
A. I don’t know. 
Q. Did the people continue to speak of him as a nice, quiet citizen, 
generally ? 
A. That is generally the way I spoke of him. 
Q. After he went gunning after Mackintosh ? 
(No answer.) 


I don’t refer 
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Redirect examination by Mr. DENNY: 

Q. What was the nature of this difficulty ? 

A. I don’t know. If I ever heard it it has slipped my memory. - 

Q. Was it somebody fighting or abusing him ? 

A. I could not say as to tnat. 

Q. You just heard something or other, in which his name was used in 
connection with it ? 

A. I merely heard his name in connection with the difficulty. 

Q. Whether the somebody was abusing him, or he was abusing some- 
body, vou could not say ? 


A. No, sir. 


W. H. Burntson, having been first duly sworn, was called for the 
defense. 

By Mr. DENNY: 

Q. Where do you reside ? 

A. Near Shaunty, in South Star. 

Q. In this county ? 

A. Yes, sir. 

Q. How long have you resided there ? 
85 A. I have been there on and off for fourteen years; but 
steadily, I have been there about a year, this time. 

Q. What is your business ? 

A. Iam mining. 

Q. Are you acquainted with the defendant, Andrew Calton ? 

A. Yes, sir. 

Q. How long have you known him ? 

A. Well, I don’t hardly know. The first time that I met him that J 
recollect of, was about the first days of the Horn Silver, when there was 
a brick-yard being burned near Frisco. 

Q. How many years ago was that ? 

A. I think it was in ’77, may be later on a year or two. I can’t remem- 
ber when I first did meet him. 

Q. How intimate has been your acquaintance with him since that time? 

A. I was not intimately acquainted with him until some time after that, 
when he worked for me, I presume over a year—not all the time, but at 
different times. He worked for me about seven or eight months at one 
time. 

Q. I will ask you if you know his reputation in the community, for 
being a quiet, peaceable, and law-abiding citizen ? 

A. Well, yes. 

Q. What is that reputation ? 

A. Well, I always considered him 

By Mr. Dickson. That is not answering the question. The question 
is, what is his reputation ? 

A. His reputation has been that he was a quiet, inoffensive sort of a fel- 
low. : 

Q. During the times that you have been working with him and have 
known him, have you noticed any peculiarities in his mind or disposi- 
tion ? 
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86 A. Well, he is one of a class of fellows that we consider off his 
base. 


Q. State what some of the peculiarities are that make you think that ? 

A. Well, he gets very foolish sometimes ; takes sulky spells and seems 
to be mad—not « ex: actly mad, but wont have anything to say without any 
apparent cause. We can never discover any cause. “When a man would 
ask him sometimes a perfectly fair question he he would whistle instead of 
answering. 

Q. How often do these periods occur ? 

A. I could not say ; they occurred pretty often when he was working 
for me. 

Q. Any regular time ? 

A. I never paid attention enough to.notice myself; I heard the other 
bovs 

Mr. Dickson. Never mind that. 

Mr. DENNy. Q. You paid no attention to it? 

A. No. 


Cross-examination by Mr. Dickson : 


Q. It didn’t attract much attention as far as you are concerned ? 

A. Well, it disgusted me. 

Q. Well, you would not get disgusted with a lunatic for some little pe- 
culiarities ? 

A. Yes; if he was working for you and being laid off—being an excuse 
and lay off and cause me to have to get another man in his place, and a 
man that is not sick and nothing the matter with him except he is a luna- 
tic, that would disgust most any man if he was working for you. 

Q. But would it disgust you if he were a sick man ? 


87 A. It would disgust you if you seen no cause for it. 
Q. You continued to employ him for eight months at one time? 
A. Yes. 
Q. In what capacity ? 
A. Mining. 
Q. Attended to his work ? 
A. Yes. 
Q. Gave him the same wages as other miners ? 
A. Yes, sir. 
Q. And you kept him for eight months? 
A. Yes, sir. 


Q. Isn’t this the fact, Mr. Burnison; didn’t the men sometimes plague 
and annoy Calton, and he would get mad ? 

A. I think they did. 

Q. And was that not the way he got sulky ? 

A. That undoubtedly helped. 

Q. Was not that what you understood gave him the sulky spells? 

A. No, sir; he had them without that. 

Q. There must have been other men annoying him without you know- 
ing it? 

A. Yes; but then he would get these spells sometimes without being 
joked. 

Q. How do you know? There might be times that the men would joke 
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him without your knowing it; around in the saloons when you would not 
be there. 
A. I know that he got used rough. | 
Q. And he would not talk, would not be pleased 
A. He would sometimes take a joke all right. 
Q. When he got in these sulky spells ? 
A. Oh, no. 
88 Q. Was not the occasion of these sulky spells founded in the 
fact that the men would annoy him ? 
A. That was some of the time. 
Q. Did you ever have him employed in any capacity other than as a 
miner ? | 
A. Yes; he drove team. 
Q. Where? 
A. Fron Star to Milford. 
Q. Hauling ore? 
A. Yes. 
@. You trusted him to haul the ore? 
A. Yes; we trusted him to haul the ore. 
Q. Find any fault with as a teamster ? 
A. I was notaround ; I was not with him at all ; I was sick. 
Q. Did you have him employed as a teamster ? 
A. Yes. 
Q. How long did he act in this capacity ? 
A. I don’t know how long. 
Q. About how long? 
A. Perhaps two or three weeks. 
Q. Did you ever see him drunk ? 
A. I have not seen him drink. 
Q,. Did you ever see him under the influence of liquor ? 
A. Yes, sir. 
Q. Isn’t it a fact that when he was under the influence of liquor he was 
quarrelsome ? 
A. I didn’t hear of it. 
Q. Ever hear of his being in difficulties ? 
A. Yes. 
Q. How often ? 
A. Twice. 
Q. Where ? 
89 A. Both times in Frisco. 
Q. Both times with a gun? 
A. No. 
Q. One time with a gun ? 
A. One time with a gun. 
Q. Did you hear of” him being in a difficulty one time with aman and he 
started after him with a gun? | 
A. No; I didn’t hear of the particulars of the thing ; I know I heard 
that he had a gun. 
Q. And hear of his having a gun and going after Dan Mackintosh ? 
A. No. : 7 
Q. At the time you heard of his having a gun, who was the man? Who 
was the man that he had the ditheulty with ? 
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A. Cornel. 
Q. Didn’t hear of hos getting after another man witha gun? 
A. No. 


Redirect examination by Mr. DENNY: 
. Do you know the occasion of these difficulties ; did you hear whether 
they were brought on by the other persons or by Mr. Calton ? : 
A. I didn’t sce ; I heard how they were brought on. 
Mr. Dickson. We object. 
Court. If he wasaware of it himself. 
Q. You spoke in your examination that they would sometimes plague 
him ; would they not annoy him frequently ? 
Dickson. We object to that. 
Q. I will ask you if you know the grounds on these occasions that they 
would annoy him ? | 
A. That is the grounds that [always joshed him on. 


90 Mr. Dickson : 
Q. What? 

A. Because we considered him simple. 

Q. He got along with his work about as well as the rest of yvou—any 
ordinary miner ? 

A. I suppose he did; it don’t require any ability for that. 

Q. Well, it does require some. He did his work well? 

A. Yes. 


GEORGE HALL, having been first duly sworn, was called for the de- 

fense. 
By Mr. DENNY: 

Q. Where do you reside, Mr. Hall ? 

A. Frisco. 

Q. How long have you resided there ? 

A. I have been there since last September a year ago this last time. 
I lived there five years previous. 
What is your business ? 
Miner. 
Where are vou engaged now? 
Horn Silver Mine. 
What position do you hold there ? 
Foreman. 
Are you acquainted with the defendant, Andrew Calton ? 
Yes, sir. 
How long have you known him? 
Since ’76. 
. State whether or not you know what his reputation is in that com- 
munity with reference to being a quiet, peaceable, and law-abiding citi- 
zen. 

A. I never heard it questioned. 

Q. Do you know what his reputation is ? 
91 A. I say that I never heard. 
Court. He asks if you know what his general reputation is in 

that community. 
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A. I never heard anybody savy anything about the man. I don’t know 
anything about the man only that I was acquainted with him since ’76. 
He never worked for me, and I have never had any dealings with him 
any more than meeting him on the street. 

Q. W hat has been vour relationship ; ; how often have you met him ? 

Probably once or twice a year. 

= Do you know of his being there in Friseo—there at different times ? 

A. I have seen him in Frisco on several occasions. 

Mr. DENNY. That is our case. 


W. H. Burnison called on rebuttal. 
By Mr. Dickson : 

Q. Did you ever believe, from anything you saw of Calton, that he 
didn’t know right from wrong; that he would not know, for instance, 
that 1t was wrong to kill a man ? 

A. I could not say that I do. I think that a man would have to be 
pretty bad off when he could not distinguish right from wrong enough to 
know that it was wrong to kill a man. 

Q. You still think that he knows the difference between that which is 
right and that which is wrong ? 

A. I don’t know; I think that he ought to. 

@. Don’t vou think, from: what you have seen of him, that he does? 
Did you ever hear him say anything or see him do anything that would 
lead you to believe that he didn’t know right from wrong ? 

A. Well, I am not prepared to say. 

Q. Did you ever know him to do anything wrong ? 
92 A. Yes. 
Q, What. 

A. Well, he mistreated me. 

Q. In what way? 

A. In these sulking spells. 

Q. That is no crime ? 

A. No. 

Q. I am speaking of right and wrong in offenses against the law. Did 
you ever see anything in ‘this man, 1n what he said or did, that indicated 
to you that he did not ‘know right from wrong ? 

A. No; nothing as regards his committing a crime. I don’t think 
that there is any man that is able to nav igate but what—— 

Q. Well, that is not answering the question. Answer the question 
whether or no you believe from anything you saw of this man Calton, or 
anything you heard him say, that he didn’t know right from wrong. 

A. No, sir; I never saw a man that didn’t know right from—— 

Q. I don’t care for that. The question is not what vou think about it. 


(No answer.) 


A. J. Lewis called on rebuttal. 
By Mr. Dickson : 
Q. You never saw anything in this man Calton which led you to be- 


lieve that he didn’t know right from wrong ? 
A. I could not say neither yes nor no to that question. 
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Q. How long have you known him ? 

A. Four years at least. 

. And worked with him at times ? 

A. Yes, sir. 
'93 Q. Seen him a good deal of the time? 
A. Yes, sir. ys 

Q. And yet you mean to say that you have no belief as to whether he 
has the capacity to distinguish that which is right from that which is 
wrong ? 

A. I have no way to find out. 

Q. Have you ever known of his doing anything that was wrong, or what 
would be an offense if he was a sane man ? 

A. I don’t believe I have; I don’t remember. 

Q. Do you believe now, from all that you have seen of the man during 
all these years, that he is unable to distinguish right from wrong ; that he 
would not know, for instance, that it was wrong to killa man or to steal ? 

A. I could not tell you. 

Q. Do you think that he has not capacity enough to know that it would 
be wrong to steal ? 

(No answer. ) 

Q. Don’t you think that he has sufficient capacity to distinguish right 
from wrong ; is not that your belief? 

A. Well, I believe he could. 

@. You have no doubt about it that he knows right from wrong in that 
sense ; that he would know that it was wrong to ste: al ; that he would know 
that it was wrong to burn his neighbor’s house, or to commit rape, or any- 
thing else of a criminal nature ? 

A. When he had those spells, I don’t know anything about it. 

Q. Don’t you believe vourself, from all you have seen of the man, that 
he is capacitated to distinguish right from wrong? 

A. Outside of those spells I think he has. 

Q. Well, in those spells or outside those spells, did you know him to do 
anything wrong ? 

A. I don’t know that I did. 
94 (. Isn’t it a fact, as stated by Burnison, that sometimes these 
spells were occasioned by the bovs annoying and vexing him? 
It might have helped. 
Don’t you know that it did help? 
I could not say. 
Didn’t it seem to help? 
Well, I could not tell. 
Did you ever know of any of the boys plaguing him? 
Yes, sir. 
And don’t you know of his going home and not speaking to any one? 
i never knew of his resenting anything. 
Haven’t you knownehim to go home when thev have vexed or an- 
noyed him, and he would take one ‘of these spells? 

‘A. I can’t say that I do. 

Q. And would not speak—talk ? 

A. No, sir. 

Q. Then they didn’t vex him, apparently ? 
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A. I don’t know what vou would eall it. He always seemed to take 
everything good-naturedly. 

Q. He alwavs seemed vexed and annoyed when he was not annoyed, 
but when he was annoyed he would go home and have one of these sullen 
spells ? 

(No answer.) 

O. 8S. CARVER called on rebuttal. 

By Mr. Dickson: 
Q. Did you ever see anything in this man, Calton, during all the years 
that you have known him, that led vou to believe that he hadn’t capacity 
to distinguish right from wrong? 
95 A. I never saw anything that led me to that belief. 
Q. You do, now, believe that he knows right from wrong? 
A. I do. 
Cross-examination by Mr. DENNY: 

Q. How would it be when he had these curious spells—how would it 
be then? 

A. Simply morose and sullen. 

Q. Do you think when he had those spells he knew right from wrong 

A. I never seen him do anything during these spells. 

Q. Did he seem, from his general taik, as though he knew right from 
wrong? Did he seem to understand right from wrong then ? 

A. Yes, sir. 

Denny. That is all. 

Dickson. We rest. 

Denny. We rest. 

Mr. Zane argues. 

Court admonishes jury. 

Officers sworn to take charge of the jury. 


Court adjourned till 2 o'clock. 


4 


Two O'CLOCK, P. M. 
Jury called; all present. 
Mr. Christian argues. 
Mr. Denny argues. 
Mr. Dickson argues. 
Jury admonished by the court. Recess till 7 o’clock p. m. 


96 7 O'CLOCK, P. M. 
Jury called ; all present. 
Charge of the court to the jury. 


No. 1. Gentlemen of the jury: You have heard the evidence in this 
‘ase, and also the arguments of counsel both for the people and the de- 
fendant. | 

It now becomes my duty to declare to you the law applicable to the 
ease. The defendant, Andrew Calton, is accused in the indictment with 
the crime of murder, alleged to have been committed by him on the 14th 
day of July, of this year 1887, at Milford, in the County of Beaver, in this 
judicial district and in this Territory, by shooting one Michael Cullen with 
a pistol ; and by means of the shooting inflicted a mortal wound upon the 
body of said Cullen, of which wound said Cullen did instantly die. 
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The particulars of the charge are fully set forth in the indictment. To 
this charge the defendant has ‘pleaded not guilty. This plea puts in issue 
every material allegation of the indictment, and places the burden of proof 
upon the prosecution to make out its case in manner and form as charged. 

No. 2. The defendant is presumed to be innocent until the contrary is 
proved, and if you have a reasonable doubt from the evidence whether de- 
fendant’s guilt is satisfactorily shown, he is entitled to an acquittal. A 
reasonable doubt is such a doubt as naturally arises in the minds of rea- 
sonable men, such as you are, who have been selected to try this case, be- 
cause you are reasonable men. It is not a mere possible doubt, but is 

that state of the ease which, after the entire comparison and con- 
97 sideration of all the evidence, leaves the minds of the jurors in such 

a condition that they can not say that they feel an abiding convic- 
tion to a moral certainty of the truth of the charge. Proof beyond the 
possibility of a doubt is not required. 

No. 3. If vou believe from the evidence, beyond a reasonable doubt, 
that the defendant is guilty of the offense charged, but you have a reas- 
onable doubt in what degree he is guilty, you can convict him of the low- 
est degree only. 

No. 4. In the consideration of the case you are the sole judges of the 
credibility of the witnesses, of the weight of the evidence, and of the 
facts. These matters are left entirely with you. The court passes only 
upon the law. 

No. 5. Our statutes define murder to be the unlawful killing of a hu- 
man being, with malice aforethought. Such malice may be express or 
implied. It is express when there is manifested a deliberate intention 
unlawfully to take away the life of a fellow-creature. It is implied when 
no considerable provocation appears or when the circumstances attend- 
ing the killing show an abandoned or malignant heart. 

‘No. 6. There are two degrees of murder; and if you should find the 
defendant guilty of murder, your verdict must show whether it was mur- 
der in the first degree or murder in the second degree. 

No. 7. If you believe from the evidence, beyond a reasonable doubt, 
that the defendant at the time and place alleged i in the indictment, wil- 
fully, deliberately, maliciously, premeditatedly, and unlawfully shot and 
killed the deceased, Michael Cullen, in manner charged in the indict- 
ment, then your verdict should be that the defendant is guilty of murder 
in the first degree; otherwise, that he is not guilty of murder in the first 

degree. 
98 No. 9. If you believe from the evidence beyond a_ reasonable 
doubt that the defendant, at the time and place specified in the 
indictment, did wilfully, unlawfully, maliciously, but without deliberation 
or premeditation, shoot and kill said Cullen in manner and form as charged 
in the indictment, your verdict should be that the defendant is guilty of 
murder in the second degree. 

No. 10. The distinction between the two degrees of murder, so far as 
applicable to this case, is, that murder of the first degree, the killing must 
be deliberate and premeditated ; whilst in murder of the second degree 
the killing is not deliberate or premeditated. In the one case there is a 
deliberate, premeditated, preconceived design, though it may have been 
formed in the mind immediately before the mortal wound was given to 
take life. In the other case, there is no deliberation, premeditation, or 
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preconceived design to kill. In both, however, the killing must have 
been unlawful and accompanied with malice. The word unlawful means 
without right, without excuse, in violation of law and against law. The 
word “wilful” or “wilfully,” when applied to the intent with which the 
act was done, simply implies a purpose or willingness to commit the act. 
The act must be intentional and not accidental. 

The word “deliberate,” as applied to killing in this case, means a cool 
state of blood, a state of mind contradistinguished from heat or sudden 
passion, caused by great provocation. . It does not necessarily include 
within its import a brooding over or reflecting upon for any considerable 
length of time; but it means an intent to kill, executed by the party not 
under the influence of a violent passion, suddenly aroused, amounting to 

a dethronement of reason ; but in a furtherance of a formed design 


99) to gratify a feeling of revenge, or to accomplish some other unlaw- 


»] 3 


ful purpose. The word ‘‘malice” or ‘ malicious” imports a wish 
to vex, annoy, or injure another person, established either by proof or pre- 
sumption of law. The word “premeditated” means thought of before- 
hand, for anv length of time, however short. There need be no appre- 
clable space of time between the forming of the intention to kill and the 
act of killing. They may be as instantaneous as the successive thoughts — 
of the mind. 

No. 11. The indictment charges that which is murder in the first de- 
gree. Such indictment includes not only murder in the first and second 
degrees, but also manslaughter. Manslaughter is the unlawful killing of 
a human being without malice. It is of two kinds. First, voluntary, 
upon a sudden quarrel or heat of passion ;.second, involuntary, in the 
commission of an unlawful act not amounting to felony. Or in the com- 
mission of a lawful act which might produce death in an unlawful manner, 
or without due caution or cireumspection. 

No. 12. You will perceive from what I have said that in murder the 
killing must be with malice. In manslaughter malice is not present. 

No. 13. If the commission of homicide by defendant is proven to your 
satisfaction and beyond a reasonable doubt, the burden of proving cir- 
cumstances of mitigation, or that justify or excuse it, devolves upon him, 
unless the proof on the part of the prosecution tends to show that the 
crime committed only amounts to manslaughter, or that the defendant 
was justifitable or excusable. 

No. 14. If you should find the defendant guilty of murder, you should 

in your verdict state the degree ; or if guilty of manslaughter, you 
100 in your verdict should state the kind. If you find the defendant 
not guilty, your verdict should so state. 

No. 15. If you believe from the evidence that the defendant killed the 
deceased, and that the defendant at the time of killing was of sound mind 
and discretion, then the intent with which the killing was done is mani- 
fested by the circumstances connected with the offense, and by such sound 
mind and discretion. All persons are of sound mind who are neither 
idiots nor lunaties, nor affected with insanity. 

No. 16. To convict the defendant of any crime, the prosecution must 
not only prove every fact necessary and essential to make out the guilt of 
the defendant, but show that the facts proved are not only consistent with 
his guilt, but inconsistent with his innocence. 


ad 


60 CALTON VS. THE PEOPLE OF THE TERRITORY OF UTAH. 


No. 17. If you believe from the evidence that the deceased assaulted 
the defendant in a violent manner, and in such a way that the defendant 
had good reason to believe, and did believe that he was either in danger 
of losing his life or of receiving great bodily injury, he was justified in 
taking the life of the deceased, although i in fact the defendant was in no 
danger. But although you believe from the evidence that the deceased 
assaulted the defendant in a violent m: inner, but not in a wav that defend- 
ant had good reason to believe that he was in danger of losing his. life or 
of receiving great bodily injury, then the defendant was not justified 1 
taking the life of the deceased. 

No. 18. I will read to you the sections of the statute which refer to 
excusable and justifiable homicide. Very much of this section probably 

would be unnecessary to read as some of it does not apply directly 
101 ‘to this case, but as it 1s so interwoven that I will just read it clear 
through. 

No. 19. “ Homicide is excusable in the following cases : 

“First. When committed by accident and misfortune in doing any 
lawful act by lawful means, with usual and ordinary caution, and without 
any unlawful intent.” 

No. 20. “Second. When committed by accident or misfortune, in the 
heat of passion, upon any sudden and sufficient provocation, or upon a 
sudden combat, when no undue advantage is taken, nor any dangerous 
weapons used, and when the killing is not done in a cruel or unusual 
manner.” 

No. 21. “ Homicide is also justifiable when committed by any person 
in either of the following cases : 

“ First. When resisting any attempt to murder any person, or to com- 
mit a felony, or to do some great bodily injury upon any person ; or 

“Second. When committed in defense of habitation, property, or per- 
son, against one who manifestly intends or endeavors, by violence or sur- 
prise, to commit a felony, or against one who manifestly intends or en- 


deavors, in a violent, riotous or tumultuous manner, to enter the habita- 


tion of another for the purpose of offering violence to any person therein ; 
or 
“Third. When committed in the lawful defense of such person, or of a 
wife or husband, parent, child, master, mistress, or servant of such person, 
when there is reasonable ground to apprehend a design to commit felony 
or to do some great bodily injury, and imminent danger of such design 
being accomplished ; but such person, or the person in whose behalf the 
defense was made, if he was the assailant or engaged in mortal combat, 
must really and in good faith have endeavored to decline : anv 
102 ~— further struggle before the homicide was committed ; or in a sud- 
den heat of passion caused by the attempt of anv such offender to 
commit a rape upon his wife, daughter, sister, mother, or other female re- 
lation or dependent, or to defile the same, or when the defilement has 


~ actually been committed ; or 


“Fourth: When necessarily committed in attempting by lawful ways 
and means to apprehend any ain for any felony committed or in law- 
fully suppressing any riot or in lawfully keeping and preserving the 
peace.” . 

The section of the statute which immediately follows that is as follows : 

“A bare fear of the commission of any of the offenses mentioned in sub- 
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divisions two and three of the preceding section, to prevent which homi- 
cide may be lawfully committed, is not sufficient to justify it. But the 
circumstances must be sufficient to excite the fear of a reasonable person, 
and the party killing must have acted wholly under the influence of such 
fear. 

“The homic’de appearing to be justifiable or excusable, the person in- 
dicated must, upon his trial, be fully acquitted and discharged.” 

This eharge and all the instructions which I shall read to you are to be 
taken and considered together. 

No, 22. In every crime or publie offense there must exist a union or 
joint operation of act and intent of criminal negligence. The intent or 
intention is manifested by the circumstances connected with the offense and 
the sound mind and diseretion of the aceused. All persons are of sound 

mind who are neither idiots nor lunaties or afflicted with insanity. 
103 No. 23. Good character of a person charged with crime 1s a facet, 

when proven in the case, to be considered by the jury, with all the 
other facts and circumstances proven in the case, with the view of ascer- 
taining whether he would be likely to commit the crime alleged against 
him. 

No. 24. If you believe from the evidence beyond a reasonable doubt 
that the defendant and the deceased were engaged in a dispute and scuffle 
without weapons, upon separating by mutual consent, one seized a gun 
and slays the other there, if the slayer was not impelled to inflict the mor- 
tal wound through heat of irresistible passion, engendered by the quarrel, 
but was actuated by malice aforethought, he is guilty of murder; and if 
the killing was not only malicious but was wilful, that is to say inten- 
tional, and deliberate and premeditated, he is guilty of murder in the first 
degree. In determining whether or not the homicide was malicious, wil- 
ful, deliberate, and premeditated, the jury should take into cor sideration 
the character of the weapon used, whether deadly or not, the manner of 
its use, the language and conduct of the accused at the time of the killing 
and immediately before and after the killing, and all cireumstances and 
evidence in the case. 

No. 25. Drunkenness is not an excuse for erime, but as in all cases 
where a jury find a defendant guilty of murder they have to determine 
the degree of the crime, it becomes necessary for them to inquire as to the 
state of mind under which he acted, and in the prosecution of such an in- 
quiry his condition as drunk or sober is proper to be considered, where 
the homicide is not committed by means of poison, lying in wait, or tort- 
ure, or in the perpetration of or attempt to perpetrate arson, rape, robbery, 

or burglary. 
104 The degree of the offense depends entirely upon the question 
whether the killing was wilful, deliberate, and premeditated ; and 
upon that question it is proper for the jury to consider evidence of intox- 
ication if such there be. Not upon the ground that drunkenness ren- 


.ders a criminal act less criminal, or can be used in extenuation or 


excuse; but upon the ground that the condition of the defendant’s 
mind at the time the act was committed must be inquired after in order to 
justly determine the question as to whether his mind was capable of that 
deliberation or premeditation which, according as they are absent or pres- 
ent, determine thé degree of the crime. 
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No. 26. It is a well-settled rule of law that drunkenness is no excuse 
for the commission of a crime, for when a crime is committed by a party 
in a fit of intoxication the law will not allow him to avail himself of his 
own gross vice and misconduct to shelter himself from the legal conse- 
quences of such a crime. I may, therefore, charge you that mere volun- 
tary intoxication will not reduce a criminal homicide below the grade of 
murder in the second degree. But to constitute some crimes it is essen- 
tial that the accused should have been actuated by a special intent or pur- 
pose ; for instance, to constitute murder of the first degree it is essential 
that the killing be not only malicious but wilful, deliberate, and premed- 
itated. Now, for the purpose of determining whether the homicide was 
wilful, deliberate, and premeditated it is necessary to inquire into the state 
of mind under which the party committed it, and in the prosecution of 
such inquiry his condition as to being drunk or sober is proper to be con- 

sidered. A man may be drunk, and yet not so drunk as to render 
105 him incapable of acting wilfully, deliberately, and premeditatedly, 

and when, notwithstanding his intoxte ation, bei is capable of so act- 
ing, and does so act, he is equally responsible for his acts as though he 
was sober. The weight to be given drunkenness in determining the de- 
gree of the crime is for the jury, and it is sufficient for the court to say to 
the jury that it should be received with caution and carefully examined 
in pages with all the circumstances and evidence in the case. 

No. 27. To reduce a homicide to the degree of manslaughter on the 
ground alely that it was committed in the heat of passion, the provoca- 
tion must have been considerable ; in other words, such as was calculated to 
give rise to irresistible passion in the mind of areasonable person. Noslight 
or trivial provocation, such as is not calculated to engender uncontrollable 
passion in any ordinary man, will suffice. And again, no matter how seri- 
ous the provocation, if it does not in fact occasion heat of passion on the 
part of the accused, if he is impelled to inflict the wound by malice and 
not by passion resulting from provocation, or in necessary self-defense, he 
is guilty of murder ; and if the killing was wilful, that is to say inten- 
tional, and was deliberate and premeditated as well as with malice afore- 
aught, he is guilty of murder in the first degree. 

No. 28. When insanity is relied upon asa defense to a criminal charge, 
the burden is upon the defendant to establish it, unless the evidence upon 
the part of the prosecution tends to establish if The test of responsibility 
for a criminal act, when unsoundness of mind is set up as a defense, is 

the capac ity of the defendant to distinguish between right and 


106 wrong at the time of, and with respect to, the act which is the. 


subject of Inquiry. 
I believe there is nothing further. 


107 I hereby certify that the foregoing is a full, true, ard correct 
transcript of the testimony and charge of the court in the case of 
The People of the Territory of Utah vs. Andrew Calton. 
". L. Cook, 
Official Reporter, 2nd Dist. Court, Utah. 


BEAVER Ciry, UTAH, 
October 26th, 1887. 
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108 In the second judicial district court, Territory of Utah. 


THE PEOPLE OF THE TERRITORY OF UTAH, PLAINTIFF, ) 
Us, va 
ANDREW CALTON, DEFENDANT. . | 


On the 29th day of September, 1887, before judgment, the defendant 
moved the court to set aside and vacate the verdict herein and for a new 
trial, on the following grounds, to wit : 

First. That the court misdirected the jury in matters of law, and erred 
in the decisions of questions of law arising during the course of: the trial. 
‘ Second. That the verdict is contrary to law and evidence. 

That after argument the said motion was by the court overruled, to 
which the defendant then and there duly excepted. 

That the court erred in giving the following instructions, on page 109 
of reporter’s transcript, beginning with the words, “ But although you be- 
lieve from the evidence,” down to the words “ In taking the life of de- 
ceased ;” being last of instruction No. 17. 

The court erred in giving instruction marked “ 24,” on page 112, on 
transcript and of this bill. . 

The court erred in giving instruction No. 26, on page 113 and 114, of 
transcript of reporter, and of this bill of exceptions. 

The court erred in giving instruction No. 27, on page 114 of transcript 
of reporter, and of this bill of exceptions. 

The court erred in giving instruction No. 28, on page 115 of transcript 

of reporter, and of this bill. 7 
109. The court erred in giving all its instructions given on its own 
motion. 

The court in giving all the instructions asked by the prosecution. 

The court erred in refusing to give the instructions asked by the defend- 
ant, and marked “ Refused,” Nos. 1, 2, 3, 4, 5, and 6. 

The court erred in giving all the instructions not asked for by the de- 
fense. 

The evidence is insufficient in this, that it did not show that there was 
any deliberation or premeditation in the killing of said Cullen. 

2. That the same was done, if at all, in the heat of passion, and not in 
cold blood. 

3. That there was no time for reflection or deliberation. 

4, That the defendant was not of sound mind and discretion. 

5. That the evidence showed that at the time of the shooting defendant 
and deceased were both drunk ; that they had a quarrel; that defendant 
had good reason to believe that deceased could and would do him great 
bodily injury if he did not prevent it; that defendant was of unsound 
mind, and, under the circumstances, was not capable of reflecting or delib- 
erating as to his acts. . 

6. That the evidence fails to show that there was any malice on the part 
of the defendant. 

The full transcript of the reporter’s notes taken on above-named trial, 
including all the testimony of all the witnesses and the complete charge 
given by the court, are hereto attached and made a part of this bill of ex- 
ceptions. 

PRESLEY DENNY and J. W. CHRISTIAN, 
Attys for Def’t. 


‘ 
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110 THe TERRITORY, KC., } 
Us. a 
ANDREW Catton. J 


The foregoing bill of exceptions in The People vs. Calton has been ex- 
amined, and is full and correct, and is hereby settled and allowed. 


December 24th, 1887. 
(Signed) Jacos S. BorEMAN, Judge. 


[In the second judicial district court, Territory of Utah. 


THE PEOPLE, Xc., 
Us. 
ANDREW CALTON, 


Due service for the settlement of the bill of exceptions is hereby ad- 
mitted, and the foregoing bill of exceptions has been examined by me, is 
correct, and has been prepared and filed within the time and extensions of 
time allowed by tha judge of the second district court. 

Beaver, Utah, December 24th, A. D. 1887. 

CHARLES W. ZAX®, 
Asst U.S. Aff’y. 


111 ‘Territory oF UTAH, 
County of Beaver, ss 

I, the undersigned clerk of the second judicial district court of Utah 
Territory, do hereby certify that the foregoing is a full, true, and correct 
copy of the original bill of exceptions in the foregoing entitled action, as 
the same appears on file in my office. 

Witness my hand and the seal of. said court, at Beaver City, this 28th 
day of December, A. D. 1887. 

(SEAL. | J. R. Wiikins, Clerk, 

By Jno. BARRACLOUGH, 
Deputy Clerk. 


112 Notice of appeal. 
In the second judicial district court, Territory of Utah. 


THE PEOPLE OF THE TERRITORY OF UTAH 
vs. 
ANDREW CALTON. 


To W.5S. Peters, U.S. att’y for Utah, and Charles W. Zane, assistant 
U.S. att’y: 

You will take notice that the defendant in the above-entitled action, 
Andrew Calton, hereby appeals to the supreme court of the Territory 
of Utah from the judgment of conviction of murder made and entered in 
the second judicial district court of the Territory of Utah, on the 29th 
day of September, A. D. 1887, whereby the defendant was adjudged to be 
shot on the 26th day of November, 1887. 


PRESLEY DENNY, 
JOHN W. CHRISTIAN, 
At’ys for Def ’t. 
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TERRITORY OF UTAH, 
Jounty of Beaver, ss: 

I, the undersigned clerk of the second judicial district court of Utah 
Territory, do hereby certify that the foregoing is a full, true, and correct 
copy of the original notice of appeal in the foregoing entitled action, as the 
same appears of file in my office. 

Witness my hand and the seal of said court, at Beaver City, this 5th 
day of January, A. D. 1888. 

J. R. Winikins, Clerk, 
By Jno. BARRACLOUGH, 
Deputy Clerk. 


112a (Indorsed :) In the second district court. The People of the 

Territory of Utah vs. Andrew Calton. Notice of appeal. Filed 
Nov. 11th, 1887. J. R. Wilkins, clerk, by B. P. Smith, deputy clerk. I 
hereby accept due services of the within notice of appeal, this 11th day of 
November, 1887. Chas. W. Zane, ass't U.S. att’y. 


i113 In the district court for the second judicial district of Utah Ter- 
ritory, September term, 1887. 


THE PEOPLE, X&¢., , 
vs. . Indieted for murder. 
ANDREW CALTON, DEF’T. j 


Charge of court. 


Gentlemen of the jury, you have heard the evidence in this case, and 
also the argument of counsel for both the people and the defendant. 

It now becomes my duty to declare to you the law applicable to the 
ase. ‘The defendant, Andrew Calton, is accused in the indictment with 
the crime of murder, alleged to have been committed by him on the t4th 
dav of July of this year, 1887, at Milford, in the county of Beaver, in 
this judicial district, and in this Territory, by shooting one Michael Cul- 
len with a pistol, and by means of the shooting inflicting a mortal wound 
upon the of said Cullen, of which wound said Cullen did instantly die. 
The particulars of the charge are fully set forth in the indictment. To this 
charge the defendant has pleaded “ not guilty.” This plea puts in issue 
every material allegation of the indictment, and places the burden of proof 
upon the prosecution to make out its case in manner and form as charged. 

2. The defendant is presumed to be innocent until the contrary is 
proved; and if you have a reasonable doubt, from the evidence, whether 
the defendant’s guilt is satisfactorily shown, he is entitled to an acquittal. 

3. A reasonable doubt is such a doubt as naturally arises in the minds 
of reasonable men, such as you are, who have been selected to try_this 

case because you are reasonable men. It is not a mere possible 
114 doubt, but is that state of the case which, after the comparison and 

consideration of all the evidence, leaves the minds of the jurors in 
such a condition that they can not say that they feel an abiding conviction 
to a moral certainty of the truth of the charge. Proof beyond the pos- 
sibility of a doubt is not required. 

4, If you believe from the evidence, beyond a reasonable doubt, that 
the defendant is guilty of the offense charged, but you have a reasonable 
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doubt in what degree he is guilty, you can convict him of the lowest de- 
gree only. 

5. In the consideration of the case, you are the sole judges of the cred- 
ibility of the witnesses, of the weight ‘of the evidence, and of the facts. 
These matters are left entirely with you. The court passes only upon 
the law. 

6. Cur statutes define murder to be the unlawful killing of a hurean 
being with malice aforethought. 

Such malice may be express or implied. 

It is express when there is manifested a deliberate intention unlawfully 
to take away the life of a fellow-creature. 

It is implied when no considerable provocation appears, or when the 
circumstances attending the killing show an abandoned or malignant heart. 

8. There are two degrees of murder, and if you should find the defend- 
ant guilty of murder, your verdict must show whether it was murder in 
the first degree or murder in the second degree. If you believe from the 
evidence, beyond a reasonable doubt, that the defendant, at the time and 
place alleged in the indictment, wilfully, deliberately, maliciously, pre- 
meditatedly, and unlawfully shot and killed the deceased, Michael Cullen, 

in manner as charged in the indictment, then your verdict should 
115 ~~ bethat thedefendant is guilty of murder in the first degree ; otherwise 

that he is not guilty of murder in the first degree. If you believe 
from the evidence, beyond a reasonable doubt, that the ‘defendant at the time 
and place specified i in the indictment did wilfully , unlawfully, maliciously, 
but without deliberation or premeditation, shoot and kill said Cullen in 
manner and form charged in the indictment, your verdict should be that 
the defendant is guilty of murder in the second degree. 

The distinction between the two degrees of murder, so far as applicable 
to this case, is that in murder of the first degree the killing must be de- 
liberate and premeditated, whilst in murder of the second degree the kill- 
ing is not deliberate or premeditated. In the one case there is a deliber- 
ate, premeditated, preconceived design, though it may have been formed in 
the mind immediately before the mortal wound was given, to take life. 
In the other case there is no deliberation, premeditation, or preconceived 
design to kill. In both, however, the killing must have been unlawful 
and accompanied with malice. 

The word “unlawful” means without right, without excuse, in viola- 
tion of law and against law. 

The word “wilful” or “ wilfully,’ when applied to the intent with 
which an act is done, implies simply a purpose or willingness to commit 
the act. The act must be intentional, and not accidental. 

The word “deliberate,” as applied to killing in this case, means a cool 

state of the blood, a state of mind contradistinguished from heat 
116 or sudden passion, caused by great provocation. It does not nec- 

essarily include within its import a brooding over or reflecting 
upon for any considerable length of time, but it means an intent to kill, 
executed by the party not and the influence of a violent passion, sud- 
denly aroused, amounting toa dethronement of reason, but in the further- 
ance of a former design ‘to gratify a feeling of revenge or to accumplish 
some other unlawful purpose. 

The word “ malice” or “ malicious” imports a wish to vex, annoy, or 
iniure another person, established either by proof or presumption of law. 
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The word “ premeditated ” means thought of beforehand, for any length 
of time, howevershort. There need be no appreciable space of time be- 
tween the forming of the intention to kill and the act of killing. They 
may be as instantaneous as the successive thoughts of the mind. 

The indictment charges that which is murder in the first degree. Such 
indictment includes not only murder in the first and second degrees, but 
also manslaughter. 

Manslaughter is the unlawful killing of a human being, without mal- 
ice. Itis of two kinds. 

First, voluntary. Upon a sudden quarrel or heat of passion. 

Second, involuntary. In the commission of an unlawful act, not amount- 


ing to felony, or in the commission of a lawful act which might produce 


death in an unlawful manner, or without due caution or circumspection. 
You will perceive, from what I have said, that in murder the killing 

must be with malice. In manslaughter, malice is not present. 
117 If the commission of homicide by the defendant is proven to 

your satisfaction, and beyond a reasonable doubt, the burden of 
proving circumstances of mitigation, or what justify or excuse it, devolves 
upon him, unless the proof on the part of the prosecution tends to show 
that the crime committed only amounts to manslaughter, or that the de- 
tendant was justifiable or excusable. 

If you should find the defendant guilty of murder you should in your 
verdict state the degree, or if guilty of manslaughter you in your verdict 
shonld state the kind. If you find the defendant not guilty, your verdict 
should so state. 

If you believe from the evidence that the defendant killed the deceased, 
and that the defendant at the time of killing was of sound mind and dis- 
cretion, then the intent with which the killing was done is manifested by 
the circumstances connected with the offense, and by such sound mind and 
discretion. All persons are of sound mind who are neither idiots nor 
lunatics, nor affected with insanity. 

To convict the defendant of any crime the prosecution must not only 
prove every fact necessary and essential to make out the guilt of the de- 
fendant, but show that the facts proved are not only consistent with his 
guilt but inconsistent with his innocence. 

If you believe from the evidence that the deceased assaulted the detend- 
ant in a violent manner, and in such a way that the defendant had good 
reason to believe, and did believe, that he was either in danger of losing 
his life or of receiving great bodily injury, he was justifiable in taking the 

life of the deceased, although in fact the defendant was in no 
118 danger. But although you believe from the evidence that the de- 

ceased assaulted the defendant in a violent manner, but not ina 
way that defendant had good reason to believe that he was in danger of 
losing his life or of receiving great bodily injury, then the defendant was 
not justifiable in taking the life of the deceased. 

Read sections 1924, 1926, 1927, 1928. 

This charge and all of the instructions are to be taken and eonsidered 


together. ‘ 

(Indorsed :) In the 2nd district court, Utah Territory. The People, 
&c., vs. Andrew Calton. Charge of court. Filed Sept. 24th, 1887. J. 
R. Wilkins, clerk. By John Barraclough, deputy clerk. 
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119 Where two men engage in a dispute and scuffle without weapons 
and by mutual consent ‘separate and discontinue the struggle, and 
then one seizes a deadly weapon and slays the other without other provo- 
cation than that engendered by the quarrel mutually discontinued, and 
the dispute and scuffle was not of such a character as was calculated to.ex- 
cite irresistible passion in the mind of a person of ordinary self-control, 
then the killing must he presumed to have sprung from malice; and if the 
killing was intentional and was deliberate and premeditated, it is murder 
in the first degree. 
(Sufficiently covered by other instructions and charge.) 


Refused. 
J. S. BorREMAN, Judge. 


If you are satisfied from the evidence, beyond a reasonable doubt, that 
the defendant in Beaver County, U tah, on the 14th day of July, 1887, 
voluntarily shot and killed Michi nel Cullen, and at the time of firing the 
fatal shot he was not moved by an irresistible transport of passion, but 
was actuated by malice, and intended to kill Cullen, you should find him 

uilty of murder; and if you further find, bey ond a reasonable doubt, 
that the killing was deliberate and premeditated, you should find him 
guilty of murder in the first degree. 

(Substance being in charge.) 


Refused. 
J. S. BoreMAN, Judge. 


(Indorsed:) In the district court, second judicial district, Territory of 
Utah. The People, &c., vs. Andrew Calten. Instructions of prosecu- 
tion. Refused, Kc. Filed Sept. 24th, 1887. J. R. Wilkins, clerk. By 
Jno. Barraclough, deputy clerk. 


murder in the first degree. The meaning of the terms and the 
theory of the law imply that time and reflection are necessary to constitute 
this offense. 
If a man kill another on a sudden impulse, or in the heat of passion, 
however unlawful, it is not murder in the first degree. 
Refused. 
J. S. BoreMAn, J. 


People vs. Calton. 

The determining whether the act was done with malice or maliciously, 
or with premeditation, or to show the capacity of the defendant to be 
deliberate, you can consider whether at the time defendant was intoxi- 
cated, as also in determining whether sufficient provocation has been 
given. 

Refused. 

J. S. Borneman, Judge. 


People vs. Calton. 

To constitute malice the act must have been done under circumstances 
in which ordinary men, or the average of men, recognized as peaceable 
citizens would not be Hable to have their reason ‘@loadell or obscured by 
passion, and the act must be prompted by or the circumstances indicate 
that it sprang from a wicked, depraved, or malignant mind, a mind 


120 Premeditation and deliberation are the characteristic features of 
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which in its habitual condition is cruel, wanton, or malignant, reckless of 
human life, or regardless of social duty. 


Refused. 
J. S. BoreEMAN, Judge. 


121 People vs. Calton. 

Court instructs the jury that if they believe from the evidence 
that the deceased assaulted the defendant in a violent manner and in such 
a way that defendant had good reason to believe, and did believe, that he 
was either in danger of losing his life or of receiving great bodily injury, 
he was justifiable in taking the life of the deceased, although in fact the 


‘defendant was in no danger. 


Refused in form asked, but given with addition in the charge of the 


court, 
J. S. Borneman, Judge. 


People vs. Calton. 

Under our statute the following persons are not capable of committing 
crime: 

Idiots, lunatics, and insane persons. 

Persons who committed the act charged without being conscious thereof. 

Persons who committed the act or made the omissions charged through 
misfortune or by accident, when it appears that there was no evil design, 
intention, or culpable neglect. 


Refused. 
J. S. Borneman, Judge. 


People vs. Calton. 

The terms malice and maliciously, as defined by the statute, import a 
wish to vex, annoy, or to injure another person, established either by proof 
or presumption of laity. 

Given in the charge of the court. 

J. S. BoREMAN, Judge. 


Manslaughter is the unlawful killing of another without malice, as when 
upon a sudden quarrel two persons fight and one of them kills the other 
in a sudden passion upon adequate cause. 


Refused. 
J. S. Borneman, Judge. 


(Indorsed:) In the 2nd district court of Utah Territory. The People, 
&e., vs. Andrew Calton. Instructions of defense refused, ete. Filed 
September 24, 1887. J. R. Wilkens, clerk. By Jno. Barraclough, 
deputy clerk. : 


122 If you believe from the evidence beyond a reasonable doubt that 
the defendant and the deceased were engaged in a dispute and scuffle 
without weapons, upon separating by mutual consent one seized.a gun and 
slays the other, here, if the slayer was not impelled to inflict the mortal 
wound through heat of irresistible passion engendered by the quarrel, but 
was actuated by malice aforethought, he is guilty of murder. And if the 
killing was not only malicious but wilful, that is to say, intentional, and 
deliberate and premeditated, he is guilty of murder in the first degree. 
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In determining whether or not the homicide was malicious, wilful, 
deliberate, and premeditated the jury should take into consideration the 
character of the weapon used, whether deadly or not, the manner of its 
use, the language and conduct of the accused at the time of the killing and 
immediately before and after the killing, and all the circumstanges and 
evidence in the case. | 


Refused as asked, but given with additions made at top. 
J. S. BoREMAN, Judge. 


It is a settled rule of law that drunkenness is no excuse for the commis- 
sion of a crime, for when a crime is committed by a party while in a fit 
of intoxication the law will not allow him to avail himself of his own gross 
misconduct to shelter himself from the legal consequences of such crime. 
I may therefore charge you that mere voluntary intoxication will not 
reduce a criminal homicide below the grade of murder in the second de- 

gree. 
123 But to constitute some crimes it is essential that the accused should 

have been actuated by a special intent or purpose ; for instance, to 
constitute murder of the first degree it is essential that the killing be not 
only malicious, but wilful, deliberate, and premeditated. Now, for the 
purpose of determining whether a homicide was wilful, deliberate, and 
premeditated, it is necessary to inquire into the state of mind under which 
the party committed it. And in the prosecution of such inquiry his con- 
dition as to being drunk or sober is proper to be considered. A man may 
be drunk and yet not so drunk as to render him incapable of acting wil- 
fully, deliberately, and premeditatedly, and when, notwithstanding his in- 
toxication, he is capable of so acting, and does so act, he is equally respon- 
sible for his acts as though he were sober. The weight to be given drunk- 
enness in determining the degree of crime is for the jury, and it is suffi- 
cient for the court to say to the jury that it should be received with cau- 
tion, and carefully examined in connection with all the circumstances and 
evidence in the case. 

Given. 

J. S. BoREMAN, 
Judge. 


To reduce a homicide to the grade of manslaughter on the ground solely 
that it was committed in the heat of passion, the provocation must have 
been considerable ; in other words, such as was calculated to give rise to 
irresistible passion in the mind ofa reasonable person. Noslight or trivial 
provocation, such as is not calculated to engender uncontrollable passion 

in any ordinary man, will suffice. | 
124 And again, no matter how serious the provocation, if it does not 

in fact occasion heat of passion on the part of the accused, if he is 
impelled to inflict the mortal wound by malice and not by passion result- 
ing from provocation, or in necessary self-defense, he is guilty of murder ; 
and if the killing was wilful, that is to say, intentional, and was deliberate 
and premeditated, as well as with malice aforethought, he is guilty of 
murder in the first degree. 

Given. 

J. S. BoREMAN, 
Judge. 
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When insanity is relied upon as a defense to a criminal charge the bur- 
den is upon the defendant to establish it, unless the evidence on the part 
of the prosecution tends to establish it. The test of responsibility for a 
criminal act when unsoundness of mind is set up for a defense is the ca- 
pacity of the defendant to distinguish between right and wrong at the time 
of, and with respect to, the act which is the subject of inquiry. 

Given. 

J. S. BoREMAN, 
Judge. 


(Indorsed :) In the 2nd judicial district court, Territory of Utah. The 
People, &c., vs. Andrew Calton. Instructions of prosecution. Given. 
Tiled September 24th, 1887. J. R. Wilkens, clerk. By Jno. Barra- 


clough, deputy clerk. 


125 In every crime or public offense there must exist a union or joint 
operation of act and intent of criminal negligence. ‘The intent or 
intention is manifested by the cireumstances connected with the offense and 
the sound mind and diseretion of the accused. All persons are of sound 
mind who are neither idiots nor lunatics, or affected with insanity. 
Given. 
J.S. BoreMAN, Judge. 


People vs. Calton. 

Good character of persons charged with crime is a fact, when proven in 
the case, to be considered by the jury with all the other facts and circum- 
stances proven in the case, with the view of ascertaining whether he would 
be likely to commit the crime alleged against him. 

Refused as asked, but given as amended by the court. 
J. S. BoREMAN., 


Second judicial district court. 

People vs. Calton. 

Drunkenness is not an excuse for crime; but as in all cases where a jury 
find a defendant guilty of murder they have to determine the degree of 
the crime, it becomes necessary for them to inquire as to the state of mind 
under which he acted, and in the prosecution of such an inquiry his con- 
dition as drunk or sober is proper to be considered, where the homicide is | 

not committed by means of poison, lying in wait, or torture, or In 
126 _ the perpetration of or attempt to perpetrate arson, rape, robbery, 

or burglary. ‘The degree of the offense depends entirely upon the 
question whether the killing was wilful, deliberate, and premeditated ; and 
upon that question it is proper for the jury to consider evidence of intox- 
ication, if such there be; not upon the ground that drunkenness renders a 
criminal act less criminal, or can be used in extenuation or excuse, but 
upon the ground that the condition of the defendant’s mind at the time 
the act was committed must be inquired after, in order to justly determine 
the question as to whether his mind was capable of that deliberation and 
premeditation which, according as they are absent or present, determine 
the degree of the crime. 

Given. 

J. S. BorEMAN, Judge. 
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(Indorsed :) 2nd district court, Territory of Utah. The People, &c., vs 
Andrew Calton. Instructions of defense. Given. . Filed September 24, 
1887. J.R. Wilkens, clerk. By Jno. Barraclough, deputy clerk. 


127 In the district court of the second judicial district of the Territory 
of Utah, county of Beaver. 3 


September 29th of the September term, A. D. 1887 
Present, Hon. Jacob S. Boreman, judge. 


plaintiff, 


THE PEOPLE oF THE TERRITORY OF UTAH, ) 
| 
. Convicted of murder. 
| 


ANDREW CALTON, DEFENDANT. ] 


Charles W. Zane, esq., assistant United States district attorney, and said 
defendant, Andrew Calton, with his counsel, Presley Denny, esq., and Jno. 
Ward Christian, esq., come into court. The defendant is duly informed 
by the court of the nature of the indictment found against him for the 
crime of murder, committed on the 14th day of July, A. D. 1887, of his 
arraignment and plea of not guilty, as charged in said indictment, of his 
trial and the verdict of the jury, on the 24th day of September, A. D. 1887, 
euilty of murder in the first degree. The defendant is asked if he has 
any legal cause to show why judgement should not be pronounced against 
him, to which he replies that he has none. And no sufficient cause being 
shown or appearing to the court, and said defendant, obn being asked by 
the court whether he chooses to be hanged or shot, electing to be shot, the 
court thereupon renders its judgment: That whereas the said Andrew 
Calton has been duly convicted in this court of the crime of murder in the 
first degree. It is therefore ordered, adjudged, and decreed that the said 


Andrew Calton be taken hence by the United States marshal to a place of 


confinement, within the Territory ; that he there be safely kept in confine- 
ment until the 26th day of November, A. D. 1887; that between 
128 the hours of 10 o’clock in the forenoon and four o’clock in the 
afternoon of that day he be taken and in this judicial district be 
publicly shot until he is dead. 


129 ~=In the district court of the second judicial district of the Territory 
of Utah, county of Beaver. 


September 24th of the September term, A. D. 1887. 
Present, Hon. Jacob 8. Boreman, judge. 


THE PEOPLE OF THE TERRITORY OF UTAH, | 


plaintiff, \ Murder 
vs. 
ANDREW CALTON, DEFENDANT. J 


Come counsel for the prosecution, said defendant with his counsel, and the 
trial jury herein. Thereupon the hearing of the testimony herein i Is com- 
pleted and argument of counsel is heard, ‘and said jury, being charged by 


i al 


lo 


all 


lo 
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the court, retire, in charge of officers of the court sworn therefor, to con- 
sider their verdict, and afterward return their verdict into court in the 
words following, to wit: | 


Territory of Utah. In the second judicial district court. September 
term, 1887. 


THe PEOPLE OF THE TERRITORY OF Uran) 
against , 
ANDREW CALTON. j 


We, the jury sworn and empanelled in the above-entitled case, find the 


‘ defendant guilty of murder in the first degree in manner and form as 


charged. 
D. S. MARTIN, 
Foreman of Jury. 


Thereupon it is ordered that Thursday next, at 10 o’clock in the fore- 
noon of that day, be fixed as the time for pronouncing judgment herein. 
And it is further ordered that the jurors on the panel herein, who had been 
summoned specially for this case, be discharged for the term. 


150 In the district court of the second judicial district of the Terri- 
tory of Utah, county of Beaver. 


September 23rd of the September term, A. D. 1887. 
Present, Hon. J. S. Boreman, judge. 
, judg 
" 
THE PEoPLE oF THE TERRITORY OF UTAH, ) 
plaintiff; t he 
Us. ree 
ANDREW CALTON, DEFENDANT. J 


Come counsel for the prosecution, said defendant with his counsel, and 
the trial jurors heretofore accepted on the panel herein ; thereupon the em- 
panelling of the jury herein is proceeded with, and of the jurors called 
Daniel 8S. Martin, James Dean, John J. Hyatt, James Atkins, and Wm. 
H. Gurr are found qualified and are duly sworn to try this case, and the 
panel of the trial jury being now complete, the testimony herein is heard 
in part ; and said jury is placed in charge of sworn officers of the court to 
be so kept during the adjournment of court. And it is ordered that the 
jurors summoned for this case and who are not included on the panel of 
the trial jury herein be discharged for the term. 

131 In the district court of the second judicial district of the Terri- 
tory of Utah, county of Beaver. 

September 22nd, of the September term, A. D. 1887. 

Present : Hon. Jacob S. Boreman, judge. 


THE PEOPLE OF THE TERRITORY OF UTAH, ccm aid 
vs. >» Murder. 
ANDREW CALTON, DEFENDANT. J 
Come Charles W. Zane, esq., assistant U. S. district attorney, and W. 
H. Dickson, esq., of counsel fer the prosecution, and said defendant with 
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his counsel, Presley Denny, esq., and John Ward Christian, esq. There- 
upon a jury being called for the trial herein of the jurors called, Walter 
Kemp, Joseph W. Stratton, Nelson J. Vanvleet, W. J. B. Carter, William 
J. Jones, Joseph W. Hutchins, and John B. Prime are found qualified 
and sworn to try the case. And Hugh Hewson being found disqualified 
is discharged for the term. Thereupon, it appearing to the court that 
there are not sufficient number of jurors in attendance upon the cpurt from 
which to complete the trial jury herein, and that the list of two hundred 
names of persons selected to serve as jurors for the present term being ex- 
hausted, and counsel herein consenting that fifteen additional petit jurors 
be summoned for this case, it is ordered that a venire be issued for fifteen 
persons to serve as jurors in this case, and that the same be made return- 
able forthwith. Thereupon the empanelling of the trial jury herein is pro- 
ceeded with, but no juror called is, after examination, retained on the panel 
of said trial jury. And the jurors accepted on the panel are placed in 
charge of sworn officers of the court during the adjournment of the court. 


132 Order withdrawing venire. 


On application of Charles W. Zane, esq., assistant U.S. district attorney, 
it is ordered that the venire issued on the 20th inst. for 12 additional 
petit jurors be withdrawn in order that the U. S. marshal may complete 
his return thereto. And said venire is withdrawn accordingly, such re- 
turn is completed, and said venire is re-filed. 


In the district court of the second judicial district of the Territory of 
Utah, county of Beaver. 


September 14th, of the September term, A. D. 1887. 
Present: Hon. Jacob S. Boreman, judge. 


Us. 


THE PEOPLE OF THE TERRITORY OF UTAH, 
Murder. 
ANDREW CALTON, DEFENDANT. 


Come counsel for the people and said defendant with his counsel ; there- 
upon the plea of defendant to the charge contained in the indictment herein 


being demanded, he says he is not guilty thereof, with the privilege of 


withdrawing the same if he shall so elect, ou or before Saturday next. 


133 In the district court of the second judicial district of the Terri- 
tory of Utah, county of Beaver. 
September 10th, of the September term, A. D. 1887. 
Present: Hon. J. S. Boreman, judge. 


THE PEOPLE OF THE TERRITORY OF UTAH, PLAINTIFF, 
vs. Murder. 
ANDREW CALTON, DEFENDANT. 


Come counsel for the people and said defendant without counsel, and it 
appearing to the court that said defendant is unable to employ counsel, the 
court appoints Presley Denny, esq., and John W. Christian, esq., to act 


ee 


. a 


. a 
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as counsel for said defendant. Thereupon defendant is duly arraigned 
upon the indictment herein, charging him with the crime of murder ; and 
the same being read to him, and his plea to the charge therein being 
demanded, he takes time until Wednesday next at 10 o’clock a. m. 
to plead thereto. Whereupon defendant is remanded to the custody of 
the sheriff of Beaver County, and it is ordered that a commitment issue 
accordingly. 


134 Territory of Utah, county of Beaver, in the second judicial dis- 
trict court, September term, 1887. 


THE PEOPLE OF THE TERRITORY OF UTAH, ) 
against 
ANDREW CALTON. j 


Andrew Calton is accused by the grand jury of this court by the in- 
dictment of the crime of murder, committed as follows : 

The said Andrew Calton, at the county of Beaver, Utah Territory, 
heretofore, to wit, on the 14th day of July, 1887, with foree and arms, 
in and upon the body and person of one Michael Cullen, in the peace of 
the people then and there being, unlawfully, purposely, wilfully, delibe- 
rately, and premeditatedly, and of his malice aforethought, did make an 
assault ; and the said Andrew Calton, a certain pistol, then and there 
charged with gunpowder and a leaden bullet, which said pistol he, the 
said Andrew Calton, in his right hand then and there had and held, then . 
and there unlawfully, purposely, feloniously, wilfully, deliberately, pre- 
meditatedly and of his malice aforethought, did discharge and shoot off 
at, against, and through the body and person of the said Michael Cullen ; 
and the said Andrew Calton, with the leaden bullet aforesaid, out of the 
aforesaid pistol, then and there by force of the gunpowder aforesaid, by the 
said Andrew Calton shot off and discharged as aforesaid, then and there 
unlawfully, wilfully, feloniously, purposely, deliberately, premeditatedly 

and of his malice aforethought did strike, penetrate, and wound 
135 him, the said Michael Cullen, in and upon the right side of the body 
of the said Michael Cullen, given to him the said Michael Cullen, 
then and there, with the leaden bullet aforesaid, so as aforesaid shot and 
discharged out of the pistol aforesaid, by the said Andrew Calton, in 
and upon the right side of the body of him the said Michael Cullen one 
mortal wound of the depth of eighteen inches, and of the breadth of one- 
half inch; of which said mortal wound he the said Michael Cullen then 
and there instantly died ; and so the grand jury aforesaid on their afore- 
said oaths do say, that the said Andrew Calton, the said Michael Cullen, 
in the manner and by the means aforesaid, feloniously, unlawfully, wil- 
fully, purposely, premeditatedly, deliberately and of his malice afore- 
thought, did kill and murder contrary to the form of the statute in such 
case made and provided and against the peace and dignity of the same. 
Wa. H. HARRISON, 
Foreman of Grand Jury. 


Cuas. W. ZANE, 
Asst. U.S. Atty. 
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135a (Indorsed :) No. 428. Territory of Utah, county of Beaver, 

second district court. The People of Territory, etc., VS. Andrew 
Calton. Indictment for murder. A true bill. W. H. Harrison, fore- 
man of grand jury. Presented in open court by the foreman of the 
grand jury in the presence of the grand jury and filed by me this 9th day 
of September, 1887. J. R. W ilkins. Witnesses before grand jury : 
Jerry Tiberty, P. B. McKeon, Joseph Hague, Jesse Baldwin. 


156 TERRITORY OF UTAH, 
County of Beaver, ss : 

I, the undersigned clerk of the second judicial district court of Utah 
Territory, do hereby certifv that the foregoing is a full, true, and correct 
copy of the original judgment- roll in the “foregoing-entitled action, as the 
same appears on file in my office, and that the same constitutes the tran- 
script on appeal in said action. 

Witness my hand and the seal of said court at Beaver City, this 28th 
day of December, A. D. 1887. 

[SEAL. | J. R. Winkrns, Clerk. 

7 By Jno. BARRACLOUGH, 
a | Deputy Clerk. 


In the district court of the second judicial district of the Territory of 
Utah, county of Beaver. 


THE PEOPLE OF THE TERRITORY OF UT es 


plaintiff, 
against 
ANDREW CALTON,DEFENDANT. J 


I, the undersigned clerk of the district court of the second judici al dis- 
trict of Utah Territory, do hereby certify the foregoing to be a true copy 
of the judgment entered in the above-entitled action ; ; “and I further cer- 
tify that the foregoing papers, hereto annexed, constitute the judgment- 
roll in said action. 

Witness my hand and the seal of the said district court this 29th 
day of September, A. D. 1887. 

[SEAL | J. R. Witkrns, Clerk, 

By Jxo. BARRACLOUGH, 
Deputy Clerk. 


136a (Indorsed :) Filed December 30th, 1887. E. T. Sprague, clerk. 


1366 137 ~(Indorsed :) No. 428. District court, second judicial district, 

county of Beaver. The people, oe, plaintiff, vs. Andrew Calton, 
defendant. Judgment-roll. Filed Sept. 29th, 1887. J. R. W ilkins, 
clerk, by Jno. Barraclough, deputy clerk. Filed Dec. 30th, 1887. KE. T, 
Sprague, clerk. 
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138 In the supreme court, Utah Territory. 


Turspay, January 17, A. D. 1888. 
x x 


K +. * * *K 


THE PEOPLE OF THE TERRITORY OF UTAH, 
respondents, 
Us. 
ANDREW CALTON, APPELLANT. 


- From 2d dist. 


} 
| 


This cause coming on regularly for hearing, W. H. Dickson’s name was 
added as of respondent’s counsel, and thereafter the cause argued by Pres- 
ley Denny for appellant ; Mr. Dickson for respondents. 


WEDNESDAY, January 18, A. D. 1888. 
* * * > * * > 
é 
THE PEOPLE, &C., RESPONDENTS 
: 3 b] ; 
US. Irom 2d dist. 


ANDREW CALTON, APPELLANT. 


This cause was further argued by Mr. Dickson for respondents; Mr. 
Denny in reply. Submitted and taken under advisement. 
s pr 


SATURDAY, February 18, A. D. 1888. 


THE PEOPLE OF THE TERRITORY OF UTAH, } 
respondents, q From 2d dist 
US. 
ANDREW CALTON, APPELLANT. 


139 This cause having been heretofore argued and submitted, and the 

court being sufficiently advised thereon, it is now here considered, 
ordered, and adjudged (Henderson, justice, dissenting) that all and singular 
the judgments, order denying a new trial, and sentence of the district court 
therein, save as to the time and publicity of the execution thereof, be, and 
the same are hereby, affirmed, and said cause is remanded to said dis- 
trict court, with directions ‘to set and fix a day for carrying into execution 
the sentence and judgment so affirmed, pursuant to statute. 

Thereupon counsel of appellant asked the allowance of a writ of error 
removing this cause to the United States Supreme Court, and that execu- 
tion be stayed till such writ be disposed of ; and the court having duly 
considered thereof, orders that said writ be allowed and execution stayed, 


as so asked. 
140 Inthe supreme court of Utah Territory, January term, 1888. 


THE PEOPLE OF THE TERRITORY OF UTAH, respondents, ) 
vs. Ps 
ANDREW CALTON, APPELLANT. | 


Zane, C. J. 


At the September term of the district court of the second judicial dis- 


trict, the appellant was found guilty by a jury of the crime of murder in 


ah tera nape seen 
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the first degree. A motion for a new trial having been submitted and 
overruled, and the defendant, as was his legal right, having elected shoot- 
ing as the mode of punishment, the court sentenced him to be shot on the 
26th day of November, 1887; from that judgment he has appealed to this 
court. 

The first ground of reversal relied upon by defendant in the order we 
will consider, the errors assigned, is that the evidence was insufficient to 
authorize the verdict. ? 

It appears from the evidence given on the trial that the deceased, 
Michael Cullen, and the appellant, Andrew Calton, and one Jerry Tiberty 
were acquaintances, and were residents of the Star Mining District, in the 
Territory of Utah; that about 10 o’clock of the morning of July 14th, 
1887, these men met a few miles away in the town of Milford, the two 
last named having gone there together. Tiberty testified to this effect. 
When they alighted Michael Cullen came up and they went into 
a saloon and drank with him; that during the day they drank 

together five or six times; once or twice they drank beer; 
141 itheothertimeswhiskey. It appears thatthey started homeabout six 

o’clock in the evening of the same day, Calton and Cullen sitting 
on the wagon-seat, and Tiberty lying on some ore-sacks behind them ; 
that Calton was driving and Cullen sitting to his Jeft. Tiberty testified 
further: Soon after they had started they all took a drink out of a bottle, 
and after they had crossed the railroad Calton’s whip-lash dropped off and 
he (witness) left the bottle on the sacks and jumped out to get the lash. 
While he was tying it on Cullen asked for a drink, and witness told him 
he could get it if he would turn around. Cullen did so, but witness did 
not see whether they drank or not; he himself was busy with the whip, 
and when he looked up he said, “ You are fine fellows, to drink without 
offering meany.” Calton answered, “ Mike has it,” and said to Cullen, “Give 
Jerry a drink, it is his whiskey.” Cullen had the bottle under his arm 
and Calton reached over and took hold of the neck of it and held on, and 
in the struggle that ensued some of the whiskey was spilled, and witness 
seeing that Cullen was not willing to give it up said, ‘‘ Damn the whis- 
key, I do not want it,” and then said, “ Drive on,” walking ahead a few 
steps, thinking they would follow. Calton got the bottie and held it 
up, saying, ‘ Come back, here it is, I have it.” Witness then went back 
and got it and put it in his side pocket, and again said, “ Drive on, I will 
walk. You may not get any more onthe way.” After taking a few steps 
he looked around and Calton raised straight up in the wagon, and the two 
men had their hands on each others necks. He then ran back and put 
his foot on the hub of the front near wheel to get up and separate them, 
and got in behind the seat. Calton was then leaning over the dash-board. 

Cullen was in his seat, and did not rise from it, so far as witness saw. 
142 Witness then said, “ What are you quarreling about ; two friends 

quarreling for nothing. You ought to be ashamed of yourselves.” 
Witness.then tried to coax them to let go, and finally said to them that 
he would put them out if they did not. He tried for a couple of min- 
utes to separate them. Cullen had his hand up and said, “ You will 
choke, will you, you s—n of a b—h,” and going to strike Calton. Wit- 
ness ran his arm between them and “saved him from the balance.” Cal- 
ton then said: ‘‘ Let’s quit,” and they both let go. Cullen was then in 


4 
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the seat and had not gotten out of it. Calton then picked up a bundle 
and jumped out of the wagon, alighting upon his feet. The team started 
and witness jumped from the wheel, and after a little time with difficulty 
got hold of the bridle of the near horse (his hands being crippled), he then 
heard Calton say, “ You will abuse me,” or “ You will choke, vou s—n 
of a b—h,” and turning round he saw Calton take his pistol out of the 
bundle he carried. Calton said, after he got out, “I don’t give a damn if 
you are Mat Cullen’s brother, you cannot abuse me.” Cullen was sitting 
in the seat, and it was not half a second after he saw the pistol until the 
first shot was fired. Calton kept on firing. Witness hallooed, “I say, 
for Christ’s sake quit that.” Calton answered, “Oh, he is dead. The 
first shot killed him, and I might as well give him the rest.” Witness 
said, “ No, he is not dead,” and he kept on firing and witness kept on 
saying, “ Quit that, he is not dead.” Afterwards, when they were com- 
ing down to Milford, witness said, “The second or third shot missed 
fire.” Calton then said it was the second. After the shooting witness 

said, “ Well, we must go back to Milford.” Calton answered, 
143 “Yes.” The witness had dropped his hat when he caught the horses 

and Calton picked it up. And witness picked up Caiton’s and 
handed it to him. Witness said to Calton just as they turned around, 
that he wished he had let the horses go and had tried to grab him, and 
Calton answered that it was no use, he would have got him anyway. Cal- 
ton drove back to Milford, the body remaining on the seat by Calton, 
witness holding it there. As they were going back witness said he was 
sorry, and Calton replied that he was sorry, too; that he did not pack 
that gun for Cullen, and he wished it had been Dan Mackintosh. Just 
outside the town he asked where they should drive, and witness told him. 
After they reached Milford Calton said, on two or three occasions, when 


- men shook hands with him, that he did not think they would shake hands 


with a murderer, and said to the witness, “ My life is not worth one cent 
to me now.” Witness McKeon testified, he saw the three men going 
out. Tiberty appeared to be sober. When they came back Calton said 
he shot him, and shot him after he was dead. Calton told witness that 
the pistol was in the scabbard, and witness got it. Its caliber was 44 or 
45. : 

Dr. Fowler made a post-mortem examination, and testified that there 
were nine bullet wounds on the person of the deceased. Four were prob-— 
ably made by one bullet, and three might have been made with another. 
They were fatal. | 

Witness Baldwin testified that Calton said he shot Cullen because he 
was choking him; that he shot him in self-defense. Calton also said to 
Dr. Hagan, “ Here is your partner; I killed him, and I killed him good.” 
Calton and Tiberty acted as if they were drunk. Calton had some scars 

on his face and neck. 
144 Witness Moore testified that Calton said he killed him the first 
shot, and thought he would put the balance of the shots in him, 
and was forced to kill him; that he thought Calton was then intoxicated. 

A. M. Stoddard testified that Calton said he had been insulted and 
bought a pistol with the intention of killing the next man who insulted 
him, and witness said, “I suppose you have done it now,” and Calton re- 


plied, “ Yes.” : 
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A. J. Lewis testified that he had known Calton four years; that he had 
the reputation of being a very quiet man, sometimes not speaking to any- 
one for two or three days; that witness thought that he was crazy, and 
that Calton received ordinary wages as a miner. O.S. Carver testified 
that he had known defendant eight or nine years, and that he was always 
considered a peaceable and quiet citizen. Mr. Burnison also said that de- 
fendant had the reputation of being a peaceable and quiet man. There 
was evidence that Calton had armed himself with a pistol on another oc- 
casion, and had made threats of violence, but there was no evidence to 
show that. there had ever been any unfriendly feeling between him and the 
deceased before the fatal occasion. On the contrary there was evidence to 
show that they had been on friendly terms. 

Owing to the nature of the case and the alleged condition of the three 
men, and the alleged want of capacity of the appellant, we thought it nec- 
essary to state the evidence thus fully. This evidence proves to a moral 
certainty that the appellant caused the death of the deceased by a pistol 
shot, and that the killing was not excusable or justifiable. The further 

question remains, did the appellant inflict the fatal wound with such 
145 =a deliberate and premeditated intention to take the life of Cullen as 

authorized the jury to find him guilty of murder in the first degree? 
It appears from the evidence that while the appellant and the deceased 
were engaged in an angry altercation in the wagon, attended with personal 
violence, when remonstrated with by the witness, Tiberty, the appellant 
said, “ Let’s quit,” and that the struggle then ceased. That thereupon the 
appellant got the bundle in which the pistol was, and jumped out of the 


wagon upon the ground, and saying, “ You will abuse me or you will 


choke me, you s n of ab h,” took the pistol out of his bundle, and 
cursing the deceased. ‘I don’t give a damn if you are Mat Cullen’s 
brother; you can’t abuse me,” he said, and fired the deadly shot while 
Cullen was sitting upon the seat. And when Tiberty hallooed to him to 
quit, he said, “Oh, he is dead ; the first shot killed him, and I might as 
well give him the rest.” And when told that Cullen was not dead, kept on 
firing in spite of the remonstrance of Tiberty, and afterwards, when told 
that the second or third shot missed, replied that it was the second. 

The reasonable inference from the language and conduct of the appellant 
is that he formed the design of taking Cullen’s life before he jumped out 
of the wagon, and he then commenced preparing to execute his purpose, 
by getting the bundle in which the pistol was, by getting into a position 


by jumping out of the wagon, by getting his weapon, in taking it out of 


the bundle and out of the scabbard, by leveling the pistol at the vitals of 
the deceased, and by firing the deadly shot. Such preparation indicates 
unmistakedly thought and design; it shows premeditation—a definite 
intent to take the life of Cullen. 
146 The means he used, the acts he performed, were suited to the 
result, the death of the deceased. He understood the means that 
he used and anticipated the effect. Sec. 1917, Comp. Laws of Utah, 1876, 
gives in substance the common law definition of murder, viz: “Murder 
is the unlawful killing of a human being with malice aforethought, and 
Sec. 1918 defines malice essential to murder. Such malice may be express 
-or implied. It 1s express when there is manifested a deliberate intention 
unlawfully to take away the life of a fellow creature ; it is implied when 
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no considerable provocation appears, or when the circumstances attending 
the killing show an abandoned or malignant heart.” Sec. 1919 makes the 
distinction between murder in the first and in the second degree: “ Every 
murder perpetrated by poisoning, lying in wait, or any other kind of wil- 
ful, deliberate, malicious, and premeditated killing ; or committed in the 
perpetration or attempt to perpetrate any arson, rape, burglary, or rob- 
bery, or perpetrated from a premeditated design, unlawfully and mali- 
ciously to effect the death of any other human being, other than him who 
is killed, or perpetrated by any act greatly dangerous to the lives of others, 
and evidencing a depraved mind regardless of human life, is murder in 
the first degree ; and any other homicide committed under such circum- 
stances as would have constituted murder at common law, is murder in 
the second degree.” 
Sec. 1921 defines manslaughter: “ Manslaughter is the unlawful 
147 killing ofa human being without malice. Itis of two kinds: First, 
voluntary, upon a sudden quarrel or heat of passion ; second, in- 
voluntary, in the commission of an unlawful act not amounting to felony 
or in the commission of a lawful act which might produce death, in an 
unlawful manner, or without due caution and cireumspection.” 

While the killing shown by the evidence in this case was immediately 
after an angry quarrel and a violent altercation attended with heat of pas- 
sion, it ean not be said that it was not in pursuance of a specific and dis- 
tinctly formed intention to take the life of the deceased. There being an 
intention to kill, and no provocation to justify or excuse it, the killing 
must have been malicious, unless the passion was so great that the intent 
resulted from it, and the intention was without thought, and the act of 
killing proce’ded from the passion alone, or so nearly alone that the pas- 
sion could be said to be the controlling source or author. 

The unlawful killing of a human being with malice aforethought was 
murder at common law. Sec. 1919, above quoted, describes two classes of 
murder, and distinguishes one as murder in the first degree and the other 
as murder in the second degree. And, again, it distinguishes certain kinds 
of homicides us murder in the first degree by the act, the intent, the ob- 
ject, and the circumstances, or by one or more of these. It descirbes one 
kind of murder in the first degree by the measure alone—the amount of 
the deliberation which precedes it. The intent essential to murder is the 
state of mind—the intention at the time of the act that causes death. The 
law does not require deliberation after the intent and before the act 
of killing. It does require that the men shall be able and have an 

opportunity to think akout the killing; that he may deliberate 
148 and meditate upon it; and whenever the deliberation is sufficient 

to form therefrom a specific and well-defined intention to kzll the 
person afterwards slain, it is enough to characterize the killing as murder 
in the first degree. On the contrary, if the action of the mind is so im- 
peded and hindered by passion, intoxication, or other sufficient cause, that 
it can not during the time intervening sufficiently think and deliberate 
upon the act and its consequences as to be able to form a distinct and per- 
fect intention in the light of thought and reason, the premeditation is not 
sufficient to characterize the crime as murder in the first degree. No man 
who had not the capacity or was not free to think and reason about the 
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act, and who had not adequate opportunity to form a distinct and definite 
intention in the light thereof, ought to be deprived of his life for an act 
flowing from such an intention. As a general rule the law disregards 
acts and their consequences that do not follow intentions. Therefore an 
individual is not bound by an act as to which he had no opportunity or 
capacity to form an intention. And-with respect to the crime of murder, 
the want of deliberation and premeditation palliates the crime to murder 
in the second d’gree, though the killing was intentional and malici’us. 
When the act of killing does not proceed from a malicious intention but 
does proceed from passion, or is the result of negligence, the crime is _re- 
duced to manslaughter. The law abates and yields so much on account of 
human infirmities. 

We are of the opinion that the evidence authorized the jury to find that 

the appellant with the capacity and opportunity to reason and with 
149 premeditation formed a specific and distinct intention to take the 

life of Cullen, and therefore to find him guilty of murder in the 
first degree. 

The proposition of law that homicide is murder in the first degree when 
the person killing had the opportunity and the capacity to deliberate upon 
the act and to form a specific and distinct intention from such deliberation 
is supported by the following authority : 2 Bishop on Crim. Law, Sec. 
728; Keanan vs. Commonwealth, Penn. State, 55; Wharton on Crim. 
Law, vol. 2., Sec. 1084-1106; State vs. Bealobe, 17 Cal., 389; State 
vs. Williams, 43 Cal., 344. 

The appellant excepts to the following portion of the charge of the court 
to the jury, and assigns the giving thereof as error: “'To reduce homicide 
to the degree of manslaughter on the ground solely that it was committed 
in the heat of passion the provocation must have been considerable ; in 
other words such as was calculated to give rise to irresistible passion in the 
mind of a reasonable person. No slight or trivial provocation such as is 
not calculated to engender uncontrollable passion in any ordinary man will 
suffice. 

Counsel for the appellant contend that such provocation as would be 
calculated to cause irresistible passion in an ordinary, a reasonable man, is 
not necessary to reduce homicide that would be murder to manslaughter. 
The law, in selecting a human standard by which to measure human con- 
duct, selects an ordinary not an extraordinary man, a reasonable not an 
unreasonable man, for the law is based upon reason; it selects reasonable 

standards. It selects such a provocation as the reason of such a man 
150 ~—would not be likely to control. . In other words not such a provo- 

cation as would be calculated to awaken a passion that the reason 
of an ordinary man would be likely to resist. Assuming (as we must in 
the absence of proof of insanity or imbecility) that the appellant was a man 
of ordinary capacity, he should have controlled such passion as a reason- 
able man could restrain, and would be likely to restrain. 

It is very difficult in many cases to distinguish manslaughter from mur- 
der. The act that caused death may have been wilful, but death may not 
have been intended. The intention to kill may have been formed and life 
taken during or soon after an angry quarrel or amid or immediately after 
violence and excitement. In order to determine whether the accused in 
any given case acted from reason or passion the provocation, the weapon 
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used, if any, the preparation for the act, his expressions, and all the cireum- 
stances must be considered, and although it appears that the act proceeded 
to some extent from malice upon reflection and calculation and to some ex- 
tent from passion that will be held to be the cause which had the pre- 
ponderating influence. Passion to some extent almost always influences the 
slayer when the fatal wound is given during or soon after a quarrel or a 
fight, and conversely malice to some extent influences the party killing in 
either case, but the law charges the act to malice or passion, as the one or 
the other is found to be the preponderating cause for the act. Jn ascer- 
taining this fact as all others in criminal cases, the jury must give the ac- 
cused the benefit of anv reasonable doubt. “The passion must be such as 

is sometimes called irresistible, yet it is too strong to say that the 
151 reason of the party should be dethroned or he should act in a 

whirlwind of passion. There must be sudden passion upon reason- 
able provocation to negative the idea of malice, and the passion must pro- 
ceed from what the law accepts as an adequate cause, else it will not re- 
duce the felonious killing to manslaughter. Bishop Crim. Laws, vel. 2, 
sec. 697. We find no error in giving the portion of the charge above 
quoted. 

The defendant also alleges as error the statement to the jury of the 
following principle of law: “ When insanity is relied upon as a defense 
toa criminal charge, the burden is upon the defense to establish it, un- 
less the evidence upon the part of the prosecution tends to establish 
it. The test of responsibility for a criminal act, when unsoundness of 
mind is set up as a defense, is the capacity of the defendant to distinguish 
between right and wrong at the time of and with respect to the act which 
is the subject of inquiry.” The law presumes that the mind is in its nor- 
mal condition until some evidence of unsoundness or imbecility appears. 

We understand that the capacity of a person accused of crime to de- 
termine whether the criminal act was right or wrong is the correct test of 
responsibility. If a man with ability to refuse kills another with the 
knowledge that it is wrong, he is responsible to the law for the act. We 
are of the opinion that this exception 1s not well taken. 

The court in substance stated to the jury that the law will not permit a 
person who commits a crime while intoxicated to avail himself of his own 
‘‘ ross vice and misconduct ” as a justification therefor. Appellant ex- 

cepted to the use of the terms “-his own gross vice and miscon- 
152  ~duct,” and assigns the same as error. This was a statement of the 

law with respect to a hypothetical case. In it the.court did not 
say, as counsel urged that he did, that the appellant had such a gross vice 
or that he had been guilty of such misconduct. The court characterized 
drunkenness as a gross vice and as misconduct. The court informed the 
jury that drunkenness, if proven, might be taken into consideration in 
determining whether the homicide was wilful and premeditated and that 
the weight to be given such fact if found was for the jury, and that they 
should receive evidence thereof with caution and carefully consider it in 
connection with all the evidence in the case. The jury were told to care- 
fully consider the evidence of drunkenness with all the other evidence. 
In this we find no error. ‘ 

The court permitted W. H. Dickson, private counsel, to aid the assist- 
ant district attorney in the prosecution of the defendant. This action 
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of the court the defendant assigns as error. Counsel for appellant refer to 
subdivisions 2, 5, and 6 of section 257, Criminal Code of Laws of Utah, 
1878: “The prosecuting attorney or other counsel for the people must 
open the cause and offer the evidence in support of the indictment. When 
the evidence is concluded, unless the case is submitted to the jury on either > 
side or on both sides without argument, the prosecuting attorney .or other 
counsel for the people must open, and the prosecuting attorney may con- 
clude the argument.” : 

As we construe the foregoing provisions they do not deprive the court Tey 
of the discretion to permit private counsel to aid the prosecutor. The 
prosecuting attorney or other counsel for the people are mentioned in the 

provisions quoted, except in connection with the closing sentence and 
153 it is there stated that the prosecuting attorney may conclude the ar- 

gument. It would be unreasonable to assume that the legislature in 
the use of this language in the connection in which it appears intended to de- 
prive the court of the discretion to permit counsel other than the public pros- 
ecutor to close the argument. The court should so control the argument 
as to prevent any thing improper, any unfairness.or injustice to the accused. 
This point was expressly decided in the case of People vs. Tidwell, Pac. 
| Rep., Vol. 12, No. 2, p. 61. 

The appellant also asks for a reversal for the reason as alleged that he 
did not have sufficient time to prepare for trial. The homicide occurred 
on the 14th day of July, 1887. The indictment was found on the 9th 
day of the following September ; the appellant was arraigned and counsel : 
appointed to defend him on the day following; on the 14th day of the same } 
month he pleaded not guilty ; a jury was empanelled on the 21st, and on ) 
the 24th of the same month returned a verdict of guilty. It does not ap- 
pear that the defendant asked for further time to prepare for trial, or that 
other material evidence could have been produced if the trial had been 
postponed. 

The reason urged constitutes no sufficient ground for a reversal. 

In the argument counsel suggested that the record shows that the de- 
fendant was sentenced to be executed publicly. The use of the word public 
in connection with the execution being a clerical error the court below 

possesses the undoubted authority to correct the judgment in that 
| 154 __—srespect. We do not regard it as a ground for a reversal. 
| We find no error in this record sufficient to authorize a reversal. 
ia The judgment of the court below is affirmed. Boreman, Justice, concurs. 


(Indorsed :) The people of the Territory of Utah vs. Andrew Calton. i 
Filed Feb’y 18:h, 1888. KE. T. Sprague, clerk. | 
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155 Utah Territory supreme court. ; 


THE PEOPLE, ETC., 
v8. 
ANDREW CALTON. 


Henderson, J., dissenting. 

_ I do not concur in affirming the conviction in this case. a 
The defendant was convicted of murder in the first degree, without oS 
recommendation to mercy, and sentenced to death. 
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The record shows that the prisoner was represented in his defense by 
counsel appointed by the court. After conviction, a statement was made 
on motion for a new trial, embodying a full transcript of the proceedings 
on the trial, from which it appears that Charles W. Zane, assistant district 
attorney, and William H. Dickson, counsel, appeared for the people. The 
record shows that Mr. J)ickson examined and cross-examined all the wit- 
nesses; Indeed, that he conducted the entire case for the people, except 
that Mr. Zane, at the conclusion of the evidence, opened the argument to 

the jury for the prosecution, and that Mr. Dickson closed the argu- 
156 ment. All this is shown in the record in detail, and nothing what- 

ever is shown or stated as to how or in what manner Mr. Dickson 
became connected with the case, or that there was any reason shown for 
his appearance, or for allowing him to close the argument instead of the 
assistant district attorney, or that the attention of the court was called to 
it in any manner, or that any objection was made to it. Indeed, there is 
nothing said about it, except a detailed statement of the facts. The stat- 
ute provides (sub. 5, sec. 257, page 115, criminal procedure act of 1878) 
as follows: ; 

‘When the evidence is concluded, unless the case is submitted to the jury 
on either side or on both sides without argument, the prosecuting attorney 
or other counsel for the people must open, and the prosecuting attorney 
may conclude the argument.” 

By the next section it is provided, “ When the state of the pleadings 
requires it, or in any other case for good reasons and in the sound discre- 
tion of the court, the order of argument prescribed in the last section may 

be departed from.” 7 
157 By what is known as the Poland Act, the district attorney has 
charge and control ef all prosecutions under the laws of the Territory. 
So it stands just as though the district attorney was named in the statute 
above quoted instead of the prosecuting attorney. It will be seen that the 
record shows that in this case there was done just what the statute says 
shall not be done except for good reasons shown and in the sound discre- 
tion of the court. The people were represented by an assistant district 
attorney of ability and experience, and the other counsel that appeared for 
the people was not the district attorney and is not an assistant. Of all 
this, this court has judicial knowledge, as the laws of Congress (Sec. 2 of 
the Poiand Act of 1874, Comp. Laws 52) provides that the district attorney 
or his assistants shall perform the duties of prosecuting officers under the 
laws of the Territory, and also provides that the appointments and oaths of 
office of such assistents shall be filed in this court. It is argned 
158 in support of the conviction that this question is not available 
to the prisoner, because the record is silent upon the subject, and 
therefore the presumption is that good cause was shown. I do not con- 
cur in this view. After this conviction and sentence this record was made 
up, and, as before stated, states the facts in detail, the stenographer’s notes, 
fully transcribed, being a part of the record. The statute says that the 
prosecuting attorney or other counsel for the people must open the argu- 
ment, and the prosecuting attorney may conclude the argument. The 
statute has carefully and definitely prescribed the order of the argument, and 
provided that when other counsel than the prosecuting attorney appear for 
the people they may open the argument but shall not close it, unless upon 
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cause shown the court in its sound discretion permits it. _ In order to change 
this order of argument, some cause must be shown. The sound discretion 
of the court is required to be exercised. The assistant district attorney was 
there, and if a showing was made and the judgment of the court was 
159 taken upon it, I think the record should show it, and that if it 
does not, in a capital case we ought not to indulge in any presump- 
tion that it was done. We are referred to the case of The People vs. 
Strong, 46 Cal., 302. In that case the court held under a statute like ours 
that it is improper to allow other counsel than the prosecuting attorney to 
close the argument, without good cause shown ; but they say that it is to 
be presumed that it was shown unless the contrary appears. ‘That was a 
ease of larceny. The report of the case upon this branch is very meagre. 
As to whether counsel for the defendant appeared for him by order of the 
court or in the ordinary way, on his own employment, is not stated. It does 
appear, however, that counsel for the prisoner objected to the closing of the 
argument by other counsel than the prosecuting attorney, and that the court 
overruled him. It therefore does affirmatively appear that the judgment of 
the conrt was called into action upon the subject, and the court only 
160 = decided that they would not undertake to say that there was no evi- 
dence or showing to support the ruling of the court when the record 
is silent upon that subject, but does show the ruling. In the case at bar 
there is nothing to show that the court was called upon in any way to 
exercise its judgment. It is urged that as no objection was made in the 
court below, the prisoner can not now have the benefit of it. The prisoner 
was not represented by counsel employed by himself. The court appointed 
counsel to conduct the defence, and through one of its officers undertook 
to conduct his defence for him. It is true that the counsel who appeared 
in this case is of unimpeachable integrity and vreat ability, but this does 
not in my judgment alter thecase. Indeed to have such counsel close the 
argument when employed by private parties would be more dangerous to 
the defendant than counsel of less ability. I think where the charge is 
murder in the first degree, and the people are represented by the 
161 _ assistant district attorney on the trial and the prisoner is defended 
by counsel appointed by the court, and after conviction and sen- 
tence to death a statement is made on motion for new trial, embodying a 
detailed statement of the evidence and proceedings on the trial, and it ap- 
pears from such statement that other counsel than the district attorney 
appeared, conducted the prosecution, and closed the argument to the jury, 
the record ought to show why the statutory rule was departed from, and 
if no reason for it appears, that this court ought not to indulge in any pre- 
sumptions against the prisoner in relation to it. ; 

Again, the statute (sec. 1920, Comp. Laws, 1876, page 586) provides : 
“Every person guilty of murder in the first degree shall suffer death, or, 
upon recommendation of the jury, may be imprisoned at hard labor in the 
penetentiary for life, at the discretion of the court.” * * It will beseen 
by this statute that in a measure the jury fix the punishment in cases of 

murder in the first degree. Without this recommendation the 
162 court has _no discretion in the matter whitever, but to fix the day 
of execution. In thisca-e theattention of the jury was not called to 
this statute, nor were they instructed in relitionto it. The churge is given 
in full and incidental remarks of th: court during the trial, but nowhere is 
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this statute called to the attention of the jury. Several sections of the 
statute were read to the jury in the charge of the court, and some that are 
found on the same page with this one. I think the attention of the jury 
ought to have been called to this statute and they instructed in relation to 
it, and that for this reason the conviction ought to be set aside and a new 
trial ordered. The prisoner was deprived of a substantial right. The 
determination of the question as to whether he should suffer death or im- 
prisonment was one of vital consequence to him. The jury, to whom the 
statute commits the the determination of that question, at least in part, 
163 were not informed of their duty and responsibility in the matter 
so as to require them to exercise their judgment and discretion in 
relation to it, and by the verdict they rendered the court had none. 

This record, at least to my mind, shows that the verdict and judgment 
is a harsh one. The homicide occurred when ali the parties were more or 
less intoxicated. It was in a difficulty then immediately springing up 
between them over a most trivial matter, and proceeding at once to blows, 
and from blows to the homicide, the deceased and the prisoner being 
friends up to that time. From the time when the difficulty first arose to 
the time of the homicide could not have been more than ten minutes, and 
perhaps not more than half that time. If speculations and presumptions 
are to be indulged in, the one most reasonable to my mind is, that the se- 
quel to the harsh verdict and judgment in this case is found in the mat- 

ters before stated. 
164 I think the judgment should be reversed, and a new trial or- 
dered. 


Filed February 


pemeed, 


8, 1888. 
E. T. SpraGus, Clerk. 


165 UNITED STATES OF AMERICA, 8s? 


The President of the United States to the honorable judges of the 
supreme court of the Territory of Utah, greeting: 


Because in the record and proceedings, as also in the rendition of the 
judgement, order, and decree in a suit which is in the said supreme court, 
of the Territory of Utah, before you, in which The People of the Terri- 
tory of Utah were plaintiffs and respondénts, and Andrew Calton was de- 
fendant and appellant, manifest error hath happened to the great damage 
of the said Andrew Calton— 

We being willing that error, if any: hath been, should be duly corrected, 
and full and speedy justice done to the party aforesaid in this behalf—do 
command you if judgement be therein given, that then, under your seal, 
distinctly and openly you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United States, 

together with this writ, so that you have the same at Washington, 
166 on the second Monday of October next, in the said Supreme Court 

to be then and there held ; that the.record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to be done 
therein, to correct that error that of right and according to the laws and 
customs of the United States should be done. 
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Witness the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court of the United States, and the seal of the supreme court 
of the Territory of Utah, the 18th day of February, in the year of our 


Lord one thousand eight hundred and eighty-eight. 
[SEAL. ] E. T. SpraGuk, Clerk. * 
Allowed by the supreme court of Utah Territory. f 

C. S. ZANE, 
Chief Justice Utah Territory. hd 


A citation and the service thereof in the cause in the foregoing writ 
described is hereby waived. , 
; GEO. S. PETERS, 
US. Att'y. 


(Indorsed :) In the Supreme Court of the United States. Andrew Cal- 
ton, pl’ff in — vs. The People of the Territory of Ut ah. Writ of error. 


Filed F eb’y 1888. EE. T. Sprague, clerk. 
167 Tuurspay, March 1st, A. D. 1888. 


THE PEOPLE, FTC., RESPONDENTS, ) 
US. ~ From 2d dist. 
ANDREW CALTON, APPELLANT. 
A petition for the rehearing of this cause was brought to the attention 
of the court and taken under.advisement. 


Fripay, March 2d, A. D. 1888. 


* * *K K **K * * 


THE PEOPLE OF THE TERRITORY OF ee 


respondents, From 24 dist 
vs. ( ts 
ANDREW CALTON, APPELLANT. J 


The petition for the rehearing of this cause, heretofore submitted, is 
hereby overruled and denied, the court being of opinion that it has no 
jurisdiction in the premises. 


168 UNITED STATES OF AMERICA: , 


In the Supreme Court of the United States in error to the supreme court 
of the Territory of Utah. 


ANDREW CALTON, PLAINTIFF IN ERROR, 
| v8. , 
THE PEOPLE OF THE TERRITORY OF UTAH, 
defendants in error. 


TERRITORY OF UTAH, 
County of Salt Lake : 
Presley Denny, being duly sworn, says that he was appointed by the 
district court of the 2d judicial district Utah Territory as counsel to de- 
fend the above-named Andrew Calton; that the said Andrew Calton is 
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a pauper and wholly unable to employ counsel, or to pay the costs of 
the trial herein, or of his defence ; that affiant has not the promise or hope 
of reward for any services he may render in defending said Calton, and 
that he has paid his own expenses so far in the defense of said plaintiff in 


error. 
PRESLEY DENNY. 


Subscribed and sworn to before me this 13th day of February, 1888. 
[ SEAL. ] E. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 


(Indorsed :) United States of America. Andrew Calton, plff. in error, 
vs. The Territory of Utah. Affidavit of pauperism. Filed Feb’y 18, 
1888. E. T. Sprague, clerk. 


169 UNITED STATES OF AMERICA: 


In the Supreme Court of the United States in error to the supreme court 
of the Territory of Utah. 


ANDREW CALTON, PLAINTIFF IN ERROR, 
US. 
THE ‘PEOPLE OF THE TERRITORY OF UTAH, | 
defendants in error. 


Now comes the said Andrew Calton, by his attorney, and says there is 
manifest error in the record and preceedings and judgment of the supreme 
court of the Territory of Utah, and assigns the following as error, to wit: 

1st. The supreme court erred in affirming the judgment of the district 
court, wherein and whereby it was adjudged that the said plaintiff in error 


should be shot to death, also in affirming the judgment and order of the 


district court overruling the motion of the plaintiff in error fora new trial, 
for the following reasons as assignments of error : 

The court erred in allowing W. H. Dickson to appear and prosecute 
for the people as private prosecutor, the assistant U. S. attorney being 
present to prosecute; plaintiff in error not being able to employ coun- 

sel. 
170 2d. The court erred in allowing W. H. Dickson, private coun- 
sel, to close the argument for the people in said case. 

2d. The court erred in giving the instruction No. 24, on page 112, on 
transcript. 

3d. The court erred in giving instruction No. 26, on page’ 113 and 114 
of transcript, page of this record. : 

4thy The court erred in giving instruction No. 27, on pp. 113 and 114 
of transcript of reporter, and pages of this transcript. | 

5th. The court erred in giving instruction No. 27, on page No. 27, on 
page 114 of transcript of reporter and of this record. 

6th. The court erred in giving instruction No. 28, on page 115 of 
of transcript of reporter of this record. | 

The court erred in giving instructions on its own motion. 

The court erred in giving the instructions asked by the prosecutions. 

The court erred in refusing to give the instructions asked by defend- 
ant, marked refused, No. 1, 2, 3, 4, 5, and 6. 
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171 The court erred in giving all of the instructions not asked by 
the defense. 

The evidence is insufficient in this, that it did not show that there was 
any deliberation or premeditation in the killing of said Cullen. 

2. That the same was done, if at all, in the heat of passion, and not in 
cold blood. 

3. That there was no time for reflection or deliberation. 

4. That defendant was not of sound mind and discretion. _ ; : 

5. That the evidence showed that at the time of the shooting defendant 
and deceased were both drunk; that they had a quarrel; that the defend- 
ant had good reason to believe that deceased could and would do him 
great bodily injury if. he did not prevent it; that defendant was of un- 
sound mind, and under the circumstances was not capable of reflecting or 
deliberating as to his acts. 

6. That t' 2 evidence fails to show that there was any malice on the 

part of the defendant. | 
172 The plaintiff in error therefore prays that said judgment and de- 

cision of the supreme court of the Territory of Utah, affirming 
said judgment and said order, may be reversed, and that a mandate may 
issue from this honorable court directing the said supreme court of said 
Territory to reverse the judgment and order of the district court and _ re- 
mand the case to the said district court with an order to said district court 
to grant said plaintiff in error a new trial. 


(Indorsed:) Supreme Court of the United States. Andrew Calton, 
plaintiff in error, vs. The People of the Territory of Utah. Assignment 
of errors. Filed Feb’y 18, 1888. E. 'T. Sprague, clerk. 


173 Territory or UTAH, 
County of Salt Lake, ss: 

I, E. T. Sprague, clerk of the supreme court of Territory of Utah, in pur- 
suance of the writ of error hereto attached, do return annexed hereto a tran- 
script of this record and proceedings and opinion of said court, dissent- 
ing opinion of Henderson, justice; affidavit of pauperism ; assignment of 
errors, all in and of the cause in said writ described, to the Supreme Court 
of the United States; and I hereby certify that said annexed transcript 
of said record, proceedings, opinion and dissenting opinion, affidavit, and 
assignmevt of errors is a true, full, correct, and complete copy of the 
several originals thereof on file or of record in my office. 

In witness whereof, I hereunto set my hand and affix the seal of said 
supreme court of Utah Territory this 28th day of September, A. D71888, 
at Salt Lake City. 

[SEAL. | E. T. SPRAGUE, 
Clerk. 


(Indorsement on cover:) No.1408. Andrew Calton, plaintiff in error, 
vs. The People of the Territory of Utah. Utah Territory supreme court. 
Filed October 20, 1888. Supreme Court U. 8. Received Oct. 4, 1888. 
Clerk’s office. 


C 


eee, 4 Bigg d r ae aren ‘a anid “a 1 ee 
— ae hc NL NIT BEE 


PRR EAT ORR ON Pipe cag TRITON 


, Ve 


SO _ceegetententrtmnr ee tnt 


ee 


ee 


Sapa 


Wg ne > 


ee —— 
= 
aR LL 


THE PEOPLE OF THE TERRITORY 


oF UTagH, 
Respondents, 


v8. 


| = ANDREW CALTON, 
Appellant. 
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ARTHUR BROWN, 
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IN THE SUPREME COURT 2sUNITED STATES 


Tuer PEOPLE OF THE TERRITORY 


oF UTAH, 
Respondents, 
v8. 


ANDREW CALTON, 
Appellant. 


Appellant’s Brief on Error from Supreme Court of Utah. 


Appellant was convicted of murder in the first degree 
at the September term of the Second District Court for Utah, 
1887; an appeal was taken to the Supreme Court, and judg- 
ment affirmed, Justice Henderson dissenting. A writ of 
error was thereupon sued out from this court. 

Defendant did not have a fair and impartial trial, and 
justice was not done him. This will appear from the record 
of the trial. 

He did not have sufficient time to prepare for trial, nor 
his counsel appointed by the court, to ascertain whether he 
had any defense or not. 

The indictment was found September 9th, 1887. He was 
arraigned, and counsel appointed on the 10th. On the 14th 
he pleaded not guilty. A jury was impaneled on the 21st, 
and on the 24th of September, 1887, the verdict was rendered. 
No time was given his counsel to ascertain whether he had a 
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defense or not. The defendant was a foreigner confined in 
jail; was a pauper, without friends or any means to employ 
counsel or prepare for his defense, and his counsel had no 
opportunity of inquiring. The case was set for trial, hurried 
through simply to suit the convenience and wishes of the 
private prosecutor and his counsel. It may be true that 
further time was not asked, because in the short time allowed 
it was not ascertained that it was necessary. 

The court erred in allowing W. H. Dickson to appear as 
private prosecutor. Whatever might be the right or discre- 
tion of the court, in other cases, where the defendant has 
means and able to employ counsel, it is improper and un- 
necessary where the defendant is a pauper and unable to 
employ any counsel, and the regular prosecuting attorney for 
the Territory is both ready and able to prosecute. 

The court will take notice of its officers, and that the 
prosecuting attorney, in charge of this district, and who was 
present and appeared in the trial of said case, has prosecuted 
other cases for murder, and was competent to so prosecute 
when no assistant counsel was necessary. 

The employment of private counsel to prosecute a man 
unable to employ any counsel to defend himself, when the 
people are amply able and have competent attorneys, is turn- 
ing the prosecution from a public to a private one, in the 
interest of individuals, and for their gratification. While the 
Supreme Court of the Territory have recognized the right in 
certain cases, yet it has only been where the defendant was 
able to meet it by attorneys or counsel of his own employ- 
ment. 

The court allowed W. H. Dickson, private counsel, to 
close the argument to the jury. This was error. 

The statutes of Utah provide that the district atterney 
must close the argument, if any argument is made. Sub. div. 


5, Sec. 257, p. 115, laws of 1878, Crim. Procedure: “The pro- 
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secuting attorney or other counsel for the people must open, 
and the prosecuting attorney may conclude the argument.” 
That is, if any argument is made after defendant’s, the prose- 
cuting attorney must make it. : 

The California statute is different; it provides that other 
counsel may conclude the argument. The Utah statute being 
taken from the California, and the provision as to other 
counsel being omitted, shows the intention to preclude any but 
the prosecuting attorney from closing. 

It may be said that no objection was made to private 
counsel either appearing or closing. 

The answer is, it was not necessary. The defendant had 
no attorneys, those who appeared for him were simply counsel 
appointed by the court. He was not their client, nor were 
they his selected attorneys. They acted only as appointees of 
the court, because they were officers of the court. An attorney 
is one retained by the client and of hisselection. A counselor 
is one who siuiply advises. The statute mentions both, but 
when a criminal is arraigned without either, it speaks of 
counsel only being appointed. If the distinction between 
attorney and counselor still prevails, they were not required 
to conduct the trial (which would be under the entire control 
of the court) but only to advise. 

They were simply advisers of the court, (80 Cal., 539) 
and could not have refused to act had they desired. 

17th Cal., 62. 

Acting then only as officers of the court, as advisers of 
the court, it was the duty of the court to refuse to allow any 
person not authorized by law, to take part in the prosecution, 
whether objection was made by defendant or not. 

An act in relation to courts and judicial officers in the 
Territory of Utah, approved June 23rd, 1874, Comp. Laws 


Utah, p. 52, provides, See. 2: 
“That it shall be the duty of the United States attorney 
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in said Territory in person or by assistant, to attend all the 
courts of record, having jurisdiction of offenses as well under 
the laws of said Territory, as of the United States, and perform | 
the duties of prosecuting officer in all criminal cases arising in said | 
courts. The appointment and oath of each assistant to be 
filed with the Clerk of the Supreme Court of the Territory.” 
We call the attention of the Court to the fact that in the 
Supreme Court of Utah neither the United States attorney 
for Utah, George S. Peters, nor any assistant, either appeared 
in, filed a brief, or made any argument in said case, and the 
record of the hearing in said case shows that one W. H. 
Dickson, only, appeared therein for the people, and without 
any authority. Showing that the prosecution of defendant 
was conducted by private counsel, employed by private 
parties from beginning to end. 
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INSTRUCTIONS OF THE COURT. ; 


The court erred in giving instruction No. °6, pp. 1138, 114 
of Transcript, with comments as to intoxication, as follows: 


“The law will not allow him to avail himself of his own 
gross vice and misconduct.” 


The court had no right to characterize the condition or 
conduct of the defendant as being a gross vice or otherwise: 
It tended to hold him up to reproach and disgrace before the 
jury. 

The statute authorizes intoxication to be given in evi- 
dence where defendant is charged with murder. It was as 
legitimate as any other evidence in the case, and the court 
had no right to lecture the jury as to its being moral or im- - 
‘moral, vice or misconduct, any more than any other evi- 
dence. 

Also the latter part of the same instruction “that it should 
be received with caution, and carefully examined.” 
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The laws of the Territory of Utah, page 115, Sub. 7, 
laws 1878, and as amended laws 1884, provide that the judge 
shall not charge the jury as to matters of fact, or the weight 
of the evidence. This instruction was both. 

People v. Hopt, 110 U.S., 694. 
8th Cal., 216. - 

People v. Williams, 17 Cal., 142. 

People v. Dick, 22 Cal., 216. 


MANSLAUGHTER. 


Instruction No. 27 was erroneous. It does not correctly 
state the law of manslaughter, but by reason of its erroneous 
and extreme statement as to what constitutes manslaughter, 
it took the consideration of that question from the jury. It 
says: “The provocation must be such as to cause irresistible 
passion in the mind of a reasonable person. It must be such 
as to engender uncontrollable passion.” 

If the passion were irresistible and uncontrollable, the kill- 
ing would be the direct result of the passion. He would for 
the time be devoid of all reason, and insane, and guilty of no 
offense. 

The statutes of Utah, Compiled Laws, p. 586, Sec. 1921, 
define manslaughter as follows: 


“Manslaughter is the unlawful killing of a human being, 


without malice. It is of two kinds. First. Voluntary; upon 
a sudden quarrel or heat of passion. Second. Involuntary; 
in the commission of an unlawful act, . * ” 
or in an unlawful manner, or without due caution or circum- 
spection.” 

It is for the jury to determine the amount of PeaHon-s 
whether great or small—not the court. : 

. The jury might well say—in considering whether it was 


manslaughter, under the instruction—that although without 
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malice, done in a sudden quarrel, and in the heat of passion, 
as defined by statute, yet, not being irresistible and unéontrol- 
lable, it was not manslaughter; therefore it must be wilful and 
deliberate murder. 
* “Tt is not necessary that the passion be such as to shut out | 
knowledge, destroy volition or dethrone reason. The law does not 
look upon him as temporarily deprived of intellect, * * * 
but as one in whom the exercise of judgment is impeded 
by the violence of excitement.” 
State v. Hill, 4 Dev. and Batt., N. C., 491-496. 
Horrigan & Thompson cases on self-defense, 206. 
2 Bishop Cr. L., Secs. 676, 697, 698, 699. 
Roberts v. State, 14 Misso., 1388—409. 
Hail v. State, 1 Swan Tenn., 248. 
In Ray v. State, 15 Ga., 244, the court says: “According 
to law, the provocation which reduces homicide to voluntary 
manslaughter, must be one which involves some assult, though 
the parties had only shown a mutual intention to fight, but 
there was great heat of blood.” | 
The evidence in this case shows only manslaughter, if | 
any offense. The parties were miners, all friendly; had been 
drinking together frequently, during the day, and were all 
more or less drunk. They left town in a wagon together, 
taking two bottles of whisky with them. The affray occurred 
over the whisky, sometime after leaving, about not giving one 
Tiberty—the only witness present—a drink. Deceased, a 
large, powerful man, had been choking defendant, who was 
small and weak; and said, when defendant was resisting, “you 
will choke, will you, you s—n of b—h,” and raised his hand to 
strike him; but, separated by witness, when defendant imme- 
diately jumped out of the wagon, got his pistol and fired. De- 
fendant’s acquaintances, and the miners, characterized him as 
crazy, of very weak mind and subject to fits or spells. 
Tiberty, the only witness present, was as drunk as the 
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others, and his statements are so contradictory and indefinite 
as to show he did not know what actually occurred, and was 
not in a position to see; he was at the head of the horses, try- 
ing to prevent their running away. It was all one affray, 
from beginning to end, and certainly did not occupy more 
than one or two minutes; not five at the farthest, and while 
defendant was in great passion and heat of blood. There 
was no time for blood to cool, or passion to subside. 
Where death ensues in the heat of blood, although a 

deadly weapon is used, it is only manslaughter. 

2 Wharton, Cr. L. 974. 

Wharton on Homicide, 189, 987, 990, 992. 


A blow or blows are a just cause for provocation. 
Commonwealth v. Drum, 8 Smith, 1 Penn. Oyer 
& Terminer. 
Commonwealth v. Drum, 58 Penn. State. 
Cooling time may be one hour or half a day. 
2 Bishop, 712. 

The statutes of Utah provide that where “the verdict is 
contrary to law or evidence,” defendant may move for a new 
trial; and if denied, an appeal may be taken to the Supreme 
Court of the Territory, and from said court, on writ of error, 
to this court. . 

P. 127, Laws 1878, Sub. 6. 
The instruction that the “question of insanity depended 
on defendant’s ability to distinguish between right and wrong,” 
was error. 


© 


Parsons vy. State Alabama, decided July, 1887. 
Albany Law Journal, Sept. 14, 1887, p. 249. 
State v. Pike, 49 N. H., 399. 

State v. Jones, 50 N. H., 369. 

18 Texas, 287. 

31 II1., 385, 
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The judgment entered by the court in this case provides 
that defendant shall be “publicly” executed. The statute is, 
that “judgment of death must be executed within the walls 
or yard of a jail, or some convenient private place, etc.” 

Sec. 356, p. 186, Laws 1878. 


We further call the attention of the court, to the able 
dissenting opinion of Justice Henderson, of the Supreme Court 
of Utah, in this case, and submit that a new trial should be 
granted. | 

ARTHUR BROWN, 
Counsel for Defendant. 


IN THE SUPREME COURT OF THE UNITED STATES 


THe PEOPLE OF THE TERRITORY 
oF UTAH, 
Respondents, 


Us. 


ANDREW CALTON, 
Appellant. 


This is a criminal case where the defendant was indicted 
and convicted of murder in the first degree, and sentenced to 
be shot. He had no means to employ counsel to defend: him, 
prepare for trial, or bring witnesses for his defense, and de- 
pended upon the mercy of the court. The court appointed 
counsel, who appeared and conducted his defense—without 
compensation—and after conviction, prepared the bill of ex- 
ceptions, and argued his appeal in the Supreme Court of the 
Territory of Utah, and prepared brief therefor, all at their own 
expense. After the decision, counsel sued out writ of error, which 
was allowed, and the case is now before this court on said writ. 


STATEMENT OF THE CASE. 


On the fourteenth day of July, 1887, defendant, and de- 
ceased, and one Tiberty, were at Milford together; up to that 
time all had been friends, and during the day they were 
all drinking frequently together, and were more or less drunk. 
They left town together in a wagon, taking two bottles of 
whisky with them. The affray occurred over the whisk®, 
some time after leaving, about not giving the other person a 
drink. Defendant and deceased got into a quarrel, and com- 
menced fighting. Deceased, a large, powerful man, had been 
choking defendant, who was small and weak, and said, when 
defendant caught hold of him and resisted, “you will choke, 
will you, you s—n of a b-h,” and raised his hand to strike him 
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but was prevented by witness, when defendant immediately 
jumped out of the wagon, got his pistol and fired, killing 
deceased. Tiberty, the only witness present, was also,drunk 
and did not know what occurred. After the killing defendant 
drove the wagon with the dead man back to Milford. It was 
only a drunken row, in which all were equally culpable. 
Deceased’s brother, who was immensely wealthy, influential 
in the county, and hired the private prosecutor, W. H. Dick- 
son, was present at the trial. 

The questions involved are, was it pure and deliberate 
murder, or was the verdict rendered through passion and 
prejudice and the influence of the relatives and friends of 


deceased. 
ERRORS ASSIGNED. 


Ist. Defendant had no time for preparation for trial. 

2nd. The court allowed one W. H. Dickson, private 
counsel hired by a private prosecutor, to appear and prosecute 
said case, no reason appearing therefor. (Argued fully in 
brief.) 

3rd. The court erred in allowing said Dickson, private 
prosecutor, to close the argument to the jury—contrary to the 
statutes of Utah. (See brief.) 

4th. The court erred in its instruction to the jury No. 27. 

5th. Also the instruction as to manslaughter. 

6th. And the instruction as to insanity. 

7th. One of the questions involved in this case is, will 
the court review the evidence that the verdict is contrary to 
the law or evidence—is one of the grounds for a new trial 
and appeal under the laws of Utah. This court will therefore 
review the evidence so far as to determine if error was com- 
mitted by the jury in their verdict, and by the court in refusing 
to set aside the verdict on that ground. 

8th. The court erred in sentencing defendant to be pub- 
licly executed instead of private. 
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No. 1,408. 


ANDREW CALTON, Plaintiff in Error, 
US. 


THE PEOPLE OF THE TERRITORY OF UTAH. 


In Error to the Supreme Court of the Territory of Utah. 


JOHN H. MITCHELL, 


Counsel for Plaintiff in Error. 


Thomas McGill & Co., Printers, Washington, D. C. 
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7 ANDREW Catton, Plaintiff in Error, ee 
HS vs. No. 1,408. ee. 
THe PEOPLE OF THE TERRITORY OF UTAH. oe 


ee 


In Error to the Supreme Court of the Territory se 


- 
—— 


Brief of John H. Mitchell on Behalf of a 
Plaintiff in Error. fs. 


By permission of this Honorable Court and of Mr. = e. 

Assistant Attorney-General William A. Maury, repre- , 4 
senting the people herein, I beg respectfully to submit = 
this supplementary brief in the above-entitled case, which 
. it is prayed may be considered in connection with the 
| brief heretofore filed herein by Mr. Arthur Brown, coun- ae 
sel for plaintiff in error. os 
In addition to the errors assigned in the brief of Mr. | 

Brown the following errors are now assigned : 


ney 
93 


1st. The Court erred in the following charge to the 
jury, marked No. 9, p. 58, printed record : 


“Tf you believe from the evidence beyond a reason- 
able doubt that the defendant at the time and place 
specified in the indictment did, willfully, unlawfully, 
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maliciously, but without deliberation or premeditation, 
shoot and kill the said Cullen in manner and form as 
charged in the indictment, your verdict should be that 
the defendant is guilty of murder in the second degree ;” 


and 


2d. The Court erred in the following charge to the 
jury, marked No. 10, p. 58, printed record : 


“The distinction between the two degrees of murder 
so far as applicable to this case is, that in murder of the 
first degree the killing must be deliberate and premeditated, 
whilst in murder of the second degree the killing is not 
deliberate or premeditated. In the one case there is a 
deliberate, premeditated, preconceived design, though it 
may have been formed in the mind before the mortal 
wound was given, to take life. In the other case there is 
no deliberation, premeditation, or preconceived design 
to kill. In both, however, the killing must have been 
unlawful and accompanied with malice.” 


In other words, the Court erred in its definition to the 
jury of the crime of murder in the second degree. This 
question will first be considered before passing to the 
assignments of error contained in the brief of Mr. Brown. 

It is respectfully and confidently submitted that the 
Court below—the trial court—as also the Supreme Court 
of the Territory, erred in holding that the element of 
“premeditation” is not necessary to constitute the crime 
of murder in the second degree; upon the contrary, it is 
respectfully insisted that in order to constitute a homicide 
murder in the second degree under the laws of the Terri- 
tory of Utah, the elements of both malice and premeditation 
must exist. 

The act must be done, in other words, not merely 
with malice, which term does not of itself include premed- 
uation, but with “ malice aforethought,” or malice prepense, 
either and both of which terms include necessarily the in- 
gredients of both malice and premeditation, but not neces- 
sarily the ingredient of deliberation. 


3 
THE STATUTES OF UTAH TERRITORY. 


Murder in the first and second degrees is defined as 
follows by the statutes of Utah Territory. (See Compiled 
Laws of Utah, 1876, p. 585, Ch. 1): 


“Sec. 87. Murder is the unlawful killing of a human 
being with malice aforethought. 

“Sec. 88. Such malice may be express or implied. It 
is express when there is manifested a deliberate inten- 
tion unlawfully to take away the life of a fellow-creature. 
It is implied when no considerable provocation appears, 
or when the circumstances attending the killing show an 
abandoned or malignant heart. 

“Sec. 89. Every murder perpetrated by poison, lying 
in wait, or any other kind of willful, deliberate, malicious, 
and premeditated killing, or committed in the perpetration 
of, or attempt to perpetrate, any arson, rape, burglary, or 
robbery, or perpetrated from a premeditated design, un- 
lawfully and maliciously to effect the death of any other 
human being, other than him who is killed, or perpe- 
trated by any act greatly dangerous to the lives of others, 
and evidencing a depraved mind, regardless of human 
life, is murder in the first degree; and any other homicide 
committed under such circumstances as would have constituted 
murder at common law, 1s murder wn the second degree.” 


It will be observed by the Court that no homicide 
under the statutes of Utah can be murder in the second 
degree, unless such homicide was committed under such 
circumstances as would have constituted murder at com- 
mon law. It becomes necessary, therefore, in order to 
properly construe the statutory definition of murder in 
the second degree in the laws of Utah, in its application 
to this case, in view of the charge of the Court, to inquire 
whether or not at common law a murder could be com- 
mitted in which neither the elements of “ deliberation” 
nor “ premeditation” entered. 


Murder is defined by Sir Edward Coke (3 Inst., 47) as 
follows: 
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“Where a person of sound memory and discretion 
unlawfully killeth any reasonable creature in being and’: 
> a ,) a2 ° ” 
under the King’s peace with malice aforethought. 


And this is the common-law definition of murder as 
laid down by all the writers. The killing, it will be 
observed, in order to constitute murder at common law, 
must be more than killing with malice simply; the kill- 
ing must be “with malice aforethought,’ which includes 
in its definition both “malice” and “ premeditation.” 
“Premeditatedly ” means “thought of beforehand any 
length of time, however short.” The terms deliberation 
and premeditation are not synonyms in meaning. A de- 
liberate act is one done in a cool state of the blood—that 
is, not in a heat of passion caused by provocation; while of 
an act done with “premeditation” simply, means that 
the act done was thought of beforehand. Each of these— ood 
that is to say, a homicide—that was unlawful, willful, 
premeditated, deliberate and malicious, and one that was 
simply unlawful, malicious and premeditated, constituted if 
murder at common law. : 

The statutes of Utah declare the first of these, or a 
killing that is unlawful, deliberate, premeditated and : 
malicious, murder in the first degree; while they in ce 
substance and effect declare that a killing that is unlaw- } 
ful but not deliberate, but is premeditated and malicious, : 
is murder in the second degree. | 

The statutes of the different States are very strangely 
contradictory in their definition of murder in the second 
degree. Those of Utah Territory and the State of Mis- 
souril are in substance and effect ¢dentical We may, 
therefore, with propriety consult the adjudications under 
the code of Missouri in considering this case. 


THE MIssouRI STATUTES. 


The statute of the State of Missouri, Par. 1, Art. 2, 


D 


Wag. Stat., 445, which defines the crime of murder in the: 
first and second degrees, is identical with the statutes of 
Utah Territory on that subject. The Missouri statute, 
sec. 1, Wag. Stat., 445. defines murder of the first degree 
as follows: 


“Every murder which shall be committed by means 
of poisoning, or by lying in wait, or by any other kind 
of willful, deliberate, and premeditated killing, or which 
shall be committed in the perpetration, or attempt to 
perpetrate, any arson, rape, robbery, burglary, or other 
felony, shall be deemed murder in the first degree.” 


‘And by section 2 of the same act, murder in the second 
degree is defined as follows: 


“All other kinds of murder at common law, not herein 
declared to be manslaughter or justifiable or excusable 
homicide, shall be deemed murder in the second degree.” 


The Supreme Court of the State of Missouri, in defining 
murder in the second degree under this statute, have in 
numerous cases, and uniformly, held, in able and well-con- 
sidered opinions, that in order to constitute murder in the 
second degree, the wrongful killing must be not only with 
malice, but with premeditation; and the case, moreover, 
must be one in which the element of deliberation does 
not necessarily enter. 

The State v. Wieners, 66 Mo., p. 14. 
The State v. Curtis, 70 Mo., 595. 
The State v. Robinson, 73 Mo., p. 306. 
The State v. Erb, 74 Mo., 199. 
The State v. Ellis, 74 Mo., 216. 
Keenan v. Com., 44 Penn., St. Rep., 55. 
People v. Vance, 21 Cal., St. Rep., 400. 


In the case of the State v. Curtis, supra, the trial Court 
charged the jury on the subject of murder in the second 
degree as follows: 
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“Ath. The jury are instructed, if they believe from all 


the facts and circumstances beyond a reasonable doubt 
that the defendant willfully and with his malice afore- 
thought, but without deliberation or premeditation, 
stabbed and killed the deceased, Charles Powell, as 
charged in the indictment, * * * then they will 
find him guilty of murder in the second degree. * * *: 
The jury are instructed that murder in the second degree 
is the wrongful killing with malice aforethought, but, as 
stated above, without premeditation and deliberation. It is 
where the intent to kill is in a heat of passion and exe- 
cuted the instant it is conceived, or before there has been 
time for passion. to subside.” | 


The Supreme Court of the State, in considering this 
instruction, remarked as follows: | 


“The fourth instruction given on behalf of the State 1s 
erroneous. It is contradictory and calculated to mis- 
lead. There is no murder in the second degree, under 
our statute, without premeditation. No homicide can be 
murder in the second degree which was not murder at 
common law. The statute so declares. (Wag. Stat., p. 


446, Sec. 2.) To constitute murder at common law the - 


homicide must have been committed ‘wilfully and with 
malice aforethought,’ or, as the statute of 23 Henry VIII, 
Chap. 1, Sec. 3, expressed it, ‘of malice prepensed.’ 
Now, the words aforethought and prepensed or prepense 
mean premeditated, or thought of beforehand. These words, 
thus explained, do not mean that malice should be pre- 
meditated, for, as was said in the State v. Wieners, (66 Mo., 
p. 20,) that would be absurd, as malice is only a condi- 
tion of the mind, but they mean that the act which the 
party is prompted by his malice to commit should be 
premeditated or thought of beforehand, and if such act 
so prompted be homicide, then it must be premeditated. 
(Keenan v. Com., 44 Penn. St. Rep., 55.) The words 
‘with malice aforethought’ are equivalent to the words 
é gg malice and premeditation.’ (People v. Vance, 21 
al., 400.” , 


In the State v. Wieners, (66 Mo., 18,) the Court said: 
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“Premeditation and deliberation are not synonyms, 
and a homicide may be premeditated without being de- 
liberately committed.” 


It was further held in that case, (State v. Weiners, 
supra,) says the Court in the case of The State v. Curtis, 
supra, “that murder in the second degree is such a 
homicide as would have been murder in the first degree 
if committed deliberately.” 

The Court, in The State v. Curtis, (70 Mo., 595,) sums 


up as follows: 


“To make our meaning plain we will recapitulate our 
classification of intentional homicides. 

“Where there is a willful killing with malice afore- 
thought and deliberation—that is, with malice and pre- 
meditation, in a cool state of the blood—the offense is 
murder in the first degree. 

“This definition is not intended to include cases in 
which specific acts are by statute made murder in the 
first degree. 

“Where there is a willful killing with malice afore- 
thought—that is, with malice and premeditation, but 
not with deliberation, or in a cool state of the blood—the 
offense is murder in the second degree. 

“Nor can any homicide be murder in the second de- 
gree unless the act causing death was committed with 
malice aforethought—that is, with malice and premedi- 
tation. 

“Where there is a willful killing without deliberation 
and not with malice aforethought, the offense is man- 
slaughter.” 


In the case of The State v. Robinson, supra, the question 
as to what constituted murder in the second degree under 
the Missouri statute arose on the following charge to the 
jury : 

“Tf the jury find from the evidence that the defendant 
feloniously, willfully, and maliciously, and not deliberately 
and premeditatedly, shot and killed James J. Robinson, 
they will find him guilty of murder in the second degree, 
and not guilty of murder in the first degree.” 
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Instruction number 8, given for the State, is to the 
same effect. 
The Supreme Court in discussing these instructions 


sald: 


“These instructions do not conform to the definition 
of murder in the second degree laid down in the State v. 
Curtis, 70 Mo., 594. It was distinctly stated in the opin- 
ion in that case that there can be no murder in the second 
degree without premeditation, a word which has uniformly 
been defined by this Court since the statute classifying 
murders has been in force in this State to mean ‘thought 
of beforehand for any period of time, however short.’ 
Premeditation is a necessary constituent of murder in the 
second degree, as there can be no murder in the second 
degree which was not murder at common law, and there 
can be no murder at common law unless the act causing 


death was committed with malice aforethought, that is, with. 


malice and premeditation.” 


The Court further said, in The State v. Robinson, supra, 
as follows: 

“The Legislature certainly did not intend the words 
premeditated and deliberate to be construed as meaning 
precisely the same thing. The simple fact of the employ- 
ment of both words, apart from other considerations, 
shows that one of them was intended to have a larger 
signification than the other, and this larger signification 
has in recent cases by this Court been assigned to the 
word deliberate.” (State v. Wieners, 66 Mo., 13; State v. 
Curtis, 70 Mo., 594.) 


There being no degrees in murder at common law, 
we must, of course, in arriving at the true definition of 
murder in the second degree, under the laws of Utah, ascer- 
tain precisely what character of homicides other than those 
homicides which, by the laws of Utah, are declared to 
be murder in the first degree, can or do amount to murder 
under the common law. 

The common law made no distinction betwixt the 


——_ 
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guilt of the poisoner or the assassin who shot his victim 
from ambush, or the robber who killed for gain, and the 
man who, under the influence of passion, engendered by 
areal or supposed grievance, and without deliberation, 
but with malice aforethought, occasioned by insult or prov- 
ocation, slew the supposed aggressor. The common sense 
of mankind makes a distinction, and regards the poisoner 
and assassin, who proceeds deliberately as well as with 
premeditation in his bloody work, with abhorrence and 
loathing; but, while condemning the act of the man 
who slays in the passion without sufficient cause, with 
malice aforethought, which involves premeditation, but not 
deliberation, regards him as far less criminal than the 
man who murders for gain, or poisons or assassinates for 
revenge. “To this common sense of mankind,” says the 
Supreme Court of the State of Missouri, in The State v. 
Wieners, 66 Mo., 26, “ our Legislature has yielded, and 
distinguished between such murders.” 

The Court, further proceeding in the above case, says: 

“What, then, is murder in the second degree? It is 
where the intent to kill is in a heat of passion, executed 
the instant it 1s conceived, or before there has been time 
for the passion to subside. We do not use the phrase 
‘heat of passion’ in its technical sense, but as a condition 
of mind contradistinguished from a cool state of the 
blood. * * * Murder in the seeond degree is such a 
homicide as would have been murder in the first degree 
if committed deliberately. * * * Premeditation and 
deliberation are not synonyms, and a homicide may be 
premeditated without being deliberately committed.” 


In the case of the State v. Ellis (74 Mo., 208, supra) the 
Supreme Court said: 


“Tn defining the term ‘ premeditatedly’ the trial Court 
said ‘it means thought of in the sense of thought over.’ 
This is an erroneous definition, because it gave to pre- 
meditation an element of deliberation, which does not 
belong to it.” 
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In case The State v. Lewis (74 Mo., 223) the Court satd: 
“The definition and instruction of the Court below 
were as follows: ‘By the term deliberately is meant in a 
cool state of the blood, not in that heated state which the 
law denominates “ passion ;” and the passion here meant 


is not that which comes of no cause, but that and that 
only which is produced by some legal provocation.’ ” 


“These instructions,” says-the Supreme Court, “are 
not in harmony with the definitions and doctrine on 
these subjects as laid down in a number of recent 
decisions of this Court.” (State v. Wieners, 66 Mo., 13; 
State v. Curtis, 70 Mo., 594; State v. Sharp, 71 Mo., 218; 
. State v. Simms, 71 Mo., 538; State v. Robinson, 73 Mo., 
306.) 

The phrase, “heat of passion,” as used in the above 
authorities, in this connection, is not used in its technical 
sense, but to denote a condition of mind contra-distin- 
guished from that cool state of the blood implied in the 
use of the term “ deliberation ;” and the “ passion” there 
referred to is not limited to that heated state which 
comes from, and is produced only by some legal provoca- 
tion, as seems to be stated in the latter part of the above 
definition in this case, which we think somewhat faulty 
and calculated to mislead. 

In case The State v. Lewis (74 Mo., 223) one instruc- 
tion of the Court below was: 

“ And if from the evidence you find that the defendant 
actually did the killing complained of, and find that it 
was not done deliberately, or if deliberately, not pre- 
meditatedly, and that it was done at the city of St. Louis, 
and in the manner and by the means alleged in the 
indictment, then you ought not to convict of murder in 
the first, but ought to convict him of murder in the 
second, degree.” 


The Supreme Court, referring to above, said: 
“According to all the authorities above cited ‘ premedi- 
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By tation’ is an essential element of every murder in the second 
*t degree. The above instruction on that subject in this 
ai case, it would seem, allows a conviction without that 
Z | ingredient. That is not the law. In the recent case of 


the State v. Robinson (73 Mo, 306) this Court passed 
upon an instruction substantially like this, and expressly 
held that there could be no murder in the second degree 
without premeditation.” 3 


Chief-Justice Shaw, in Commonwealth v. Webster (5 
Cush., 304), in defining the term murder, says: 


“Murder, in the sense in which it is now understood, 
is the killing of any person in the peace of the Common- 
wealth with malice aforethought, either express, or implied 
by law. Malice, in this definition, is used in a technical 
sense, including not only anger, hatred and revenge, but 
every other unlawful and unjustifiable motive. It is not con- 
fined to ill-will towards one or more individual persons, 
but is\intended to denote an action flowing from any 
wicked and corrupt motive, any thing done malo animo, 
where the fact has been attended with such circum- 
stances as carry in them the plain indications of a heart 
regardless of social duty and fatally bent on mischief.” 


He further, in defining the term “ malice aforethought,” 
says: 


“Tt is not the less malice aforethought within the mean- 
ing of the law because the act is done suddenly after the 
intention to commit the homicide is formed; it is sufficient 
the malicious intention precedes and accompanies the act 
of homicide. It is manifest, therefore, that the words 

‘malice aforethought’ in the description of murder do 
not imply deliberation or the lapse of considerable time 
between the malicious intent to take life and the actual: 
execution of that intent, but rather denote ‘ purpose and 
design’ in contradistinetion to ‘accident and mischance.’” 


This definition is on a line with the decisions of the 
Supreme Courts of Missouri and Tennessee, supra, which 
are to the effect that while the element of deliberation, 
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which implies lapse of time, does not enter as an essential 
in the crime of murder at common law, that still, in order 
to constitute murder at common law, there must be pre- 
meditation; that is to say, the assassin must think over the ~- 
matter to such an extent, although it may be it is true : 
but momentary, as to cause him to intend to take life 

maliciously and without justification or excuse; and this 

intention must be the result of malice and not of passion, 

and this intent must be carried into actual execution. 

In other words, there must be purpose and design. There 

must be premeditation prompted by malice. 


Bishop on Criminal Law (sec. 429) says: 


“ Malice aforethought is a technical phrase employed | 
in indictments. * * * In opinions of courts and other | 
law writings we frequently meet with language from 
which it might be inferred that the word ‘malice’ alone “— 

signifies the same thing as ‘ malice aforethought, but the Per ge 
better use makes a distinction and assigns to the former 
a meaning somewhat less intense in respect of wickedness 
than the latter.” 


The Court,in Beauchamp v. The State, 6 Blackford, Ind. 
Rep., 1842, said : 
“That to constitute ‘malice aforcthought, there should 


be a formed design to kill,* * * that ‘malice wicca atid 
meais the intention to kill.” 
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Bouvier, in his Law Dictionary, p. 140, says: 


“Malice aforethought does not imply deliberation, or 
the lapse of considerable time between the malicious in- 
tent to take life and the actual execution of that intent, Y 
but rather denote purpose and design in contradistinction 
to accident and mischance.” 


While, on page 449 of the same volume, the word 
“ »remeditation” is defined by Bouvier as “ a design formed 
to commit a crime, or to do some other thing, before it is 
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done.” Webster, in his unabridged, maintains the same 
well-defined difference in signification between the terms 
“oremeditation” and “deliberation.” He says “premeditate,” 
Latin, “praemeditari,” from Prae, before, and meditari, to 
meditate ; to think on, to contrive and design previously. 
“Premeditation,” “ previous contrivance; or design formed, 
as the premeditation of a crime.” 


* “ . * * * * 


While he defines the terms “ deliberate” and “ delibera- 
tion” as follows: 

“Deliberate. Latin deliberer, deliberatum, from de and 
Librare, to weigh, from libra, a balance; to weigh in the 
mind; to consider and examine, the reasons for and 
against ; to consider maturely ; to reflect upon ; ta ponder ; as 
to deliberate a question.” 


“ Deliberate,” to take counsel with onesself; to weigh the 
arguments for and against a proposed course of action; 
to reflect; to consider. Not hasty or sudden; slow. De- 
liberately and with careful consideration; cireumspectly ; 
not hastily or rashly ; slowly. 

From all these definitions it 1s plain that the two terms 
are not synonims in meaning, although it is true that the 
word deliberation includes in its definition the meaning 
of both. Hence it follows that while deliberation is not a 
necessary element in murder at common law, it is neces- 
sary according to all of the decisions that a design should 
be formed to commit the crime, or to do some other thing 
before it is done, and this is the precise and exact mean- 
ing of the word “ premeditation.” Therefore it follows 
that premeditation being an essential element in the crime 
of murder at common law, and also under the statutes of 
Utah in murder in the second degree, there was error in the 
charge of the trial Court to the jury in holding that 
neither element—deliberation nor premeditation—was 
necessary to constitute murder in the second degree. 
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The statutes of Pennsylvania and Michigan are some- 
what different from those of Missouri and Utah. On 
this subject the Pennsylvania statute is as follows: 


“ All murder which shall be perpetrated by means of 
poison or lying in wait, or by any other kind of delib- 
erate, willful, and premeditated killing; or which shall 
be committed in the perpetration or attempt to perpe- 
trate any arson, rape, robbery, or burglary, shall be 
deemed murder in the first degree; and all other kinds of 
murder shall be deemed murder in the second degree.” 


Not, as will be perceived, all other kinds of murder at 
common law, as in Utah and Missouri, but “all other 
kinds of murder.” 

The statutes of Indiana, Ohio, Massachusetts, and New 
York are different. Neither of these makes any reference 
to the common law of murder, but defines specifically and 
in terms what shall constitute murder in the first degree, 
and what in the second degree. For instance, the Indi- 
ana statute,4 defining murder in the first degree, states : 

“ Killing purposely and maliciously, but without delib- 
eration and premeditation, is murder in the second 
degree.” 


The statute of Ohio, says Bishop on Criminal Law, 
page 724, is essentially the same as this Indiana one. 

Hence in these States it is clear that, by reason of the 
explicit terms of the respective statutes, murder in the 
second degree does not necessarily require either of the 
ingredients of deliberation or premeditation. 

It will be seen also that by a specific provision in the 
statute of New York, as well as in Indiana, Ohio, and 
many other States, a killing, to be murder in the second 
degree, need not include the element of either premedita- 
tion or deliberation. 

The statute of Massachusetts, after defining what shall 
constitute murder in the first degree, says: 
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“Sec. 2. Murder not appearing to be in the first degree 
is murder in the second degree.” 


Bishop on Criminal Law, Sec. 725, refers to the diver- 
sity of statutes on this subject in these words: 


“The statutes are not in their terms so diverse as to 
render all general considerations of them unprofitable. 
Nor, on the other hand, are they so absolutely alike as 
to make the interpretation of one a necessary guide in 
all particulars to that of the rest.” 


The question, therefore, as to what character of homi- — 
cide constitutes murder in the second degree in any given 
State or Territory, must be determined by a construction 
of the statutes of such State or Territory. The statutes 
of Utah and Missouri on this subject are identical. The 
Supreme Court of Missouri, as we have seen, has uni- 
formly, and with much reason, held that the element of 
premeditation is an essential in that State to constitute 
murder in the second degree. If that is good law in 
Missouri, then it must be good law in Utah also. The 
trial Court of Utah charged the jury in this case that 
neither deliberation nor premeditation was an element 
or ingredient of murder in the second degree. The Su- 
preme Court of Utah affirmed that ruling, and all this it 
is respectfully submitted was error. 


MANSLAUGHTER. 


It is respectfully submitted, the Court erred in its 
charge relative to the crime of manslaughter. The 
statutes of Utah define manslaughter as follows: 


“An unlawful killing of a human being without 
malice.” 


It is classified as follows: 


“Voluntary, upon a sudden quarrel or heat of passion.” 
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And— 


“Involuntary, in the commission of an unlawful act 
amounting to felony, or in the commission of a lawful 
act which might produce death in an unlawful manner.” 
(Compiled Laws of Utah, 1876, Sec. 1921, p. 586.) 


The above is substantially the common law definition 
of manslaughter. 3 

Cooley’s Blackstone gives the common law definition 
as follows: 

“Manslaughter is the unlawful killing of another with- 
out malice, either express or implied, which may be either 
voluntary, upon a sudden heat, or involuntary, but in the 
commission of some unlawful act.” 


Bk. 4, chap. 14, p. 190, see. 191. 


The court erred, it is respectfully submitted,|in the fol- 
lowing statement to the jury as to the meaning of the 
terms “ heat of passion”: 

“The provocation must be such as to cause irresistible 
passion in the mind of a reasonable person. It must be 
such as to engender wncontrollable passion.” 


And, again, in the following charge to the jury on the 
same subject, being No. 27, p. 62, printed record : 

“To reduce a homicide to the degree of manslaughter 
on the ground: solely that it was committed in the heat 
of passion, the provocation must have been considerable ; 
in other words, such as was calculated to give rise to irre- 
sistible passion in the mind of a reasonable person. No 
slight or trivial provocation, such as is not calculated to 
engender uncontrollable passion in any ordinary man, will 
suffice.” 


It is submitted this is not a fair construction of the terms 
“heat of passion,” and that the charge was misleading. 
The State v. Hill, 4th N. Car. Rep., 495, 496. 
Young v. The State, 11 Humphreys (Tenn.) Rep., 
200. 
Haile v. The State, 1 Swan (Tenn.) Rep., 250, 
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Hale’s Pleas of the Crown, 466, note. 
Maher v. The People, 10 Mich., 212. 


The statutes of North Carolina, Tennessee, Michigan, 
and, in fact, most States, upon the subject of manslaugh- 


‘ter are substantially identical with the statute of Utah on 


that subject and with the common law as well. 


In the case of the State v. Hill, (4th Dev. & Batt.) supra, 
the Supreme Court of North Carolina, in discussing the 
meaning, or, rather, in describing the character and de- 
gree of that heat of passion which will reduce the grade of 
a killing from murder to manslaughter said: 


“To avenge a blow the deceased attacked the prisoner 
with a knife—made three cuts at him and gave him a 
severe wound in the abdomen. If instantly thereupon, 
in the transport of passion thus excited, and without pre- 
vious malice, the prisoner killed the deceased, it would 
have been a clear case of manslaughter, not because the 
law supposes that this passion made him unconscious of 
what he was about to do, and stripped the act of killing 
of an intent to commit it, but because it presumes that 
passion disturbed the sway of reason and made him regardless 
of her admonitions. It does not look upon him as tem- 
porarily deprived of intellect, and, therefore, not an 
accountable agent, but as one in whom the exercise of 
judgment is «mpeded by the violence of excitement, and 
accountable, therefore, as an infirm human being. We 
nowhere find that the passion which in law rebuts the 
imputation of malice must be so overpowing as for the 
time to shut out knowledge and destroy volition. All the 
writers concur in representing this indulgence of the law 
to be a condescension to the frailty of the human frame, 
which during the furor brevis renders a man deaf to the 
voice of reason, so that, although the act done was intentional 
of death, it was not the result of malignity of heart, but 
imputable to human infirmity.” 


In the foregoing case the trial Court had charged the 
jury, among other things, as follows: 
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“That if the prisoner gave the first blow, and was then 
cut by the deceased, although he might have been agitated 
by excitement and anger, yet if they collected from what 
he said and did, when or just before he gave the mortal 
blow, that in fact he was possessed of deliberation and 
reflection, so as to be sensible of what he was then about 
to do, and did the act intentionally, it was murder.” 


The Supreme Court held this was error, and said: 


“This proposition, as we understand it, and as we must 
believe it to have been understood by the jury, we are 
very confident cannot be sustained. The proposition 
supposes that the first assault was made by the prisoner 
without malice, and that the fatal wound was given 
while under the influence of indignation and resent- 
ment, excited by the excessive violence with which he 
had been in turn assailed by the deceased—but it re- 
fuses to the prisoner the indulgence which the law ac- 
cords to human infirmity suddenly provoked into pas- 
sion, if such passion left to him so much of deliberation and 
reflection as to enable him to know that he was about to take, 
and to intend to take, the life of his adversary.” 


In Young v. The State, (11 Humph., Tenn., 202, supra,) 
the Court below charged the jury that “if the assault 
excited in the prisoner a sudden burst of passion, and 
for the time being dethroned his reason, and he shot and 
killed in this whirlwind of passion, 1t would be man- 
slaughter.” 

The Supreme Court held this erroneous and mislead- 
ing, and yet the terms used are, it is submitted, no 
stronger than the words “ trresistible passion,” and “ uncon- 
trollable passion,” employed in the charge of the Court in 
the case at bar. 

The Supreme Court of Tennessee in discussing the 
above instruction said : 

“In reference to manslaughter, his Honor seems to us 


to speak of the ‘dethronement of reason,’ and the ‘ whirl- 
wind of passion’ in a way calculated to mislead. The 
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-to make on the minds of the jury was erroneous. 
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books say: ‘Whenever death ensues from sudden trans- 
port of passion, or heat of blood, if upon reasonable 
——— and without malice, or upon sudden com- 

at, it will be manslaughter. (East’s Pleas of the Crown, 
232; Foster, 313 ; Roscoe’s Crim. Ev., 557.) There must 
be heat of passion, upon reasonable provocation, to nega- 
tive the idea of malice, but we think the manner in 
which his Honor repeats * * * that reason must be 
dethroned, and that there must be a whirlwind of passion 
in order to mitigate a killing to manslaughter, was cal- 


culated to exclude from the jury the possibility that a 


sane man, having sense and reason, could, excited by anger, 
and heat of blood, be guilty of manslaughter. We think, 
therefore, that the impression his language was calculated - 


9) 


In the case of Maher v. The People, 10 Mich., 212, the 
Supreme Court, Christiancy, Justice, in discussing the 
question as to the extent that the passions must be 
aroused and the dominion of reason disturbed to reduce 
an offence from murder to manslaughter, said: 


“ But if the act of killing, though intentional, be com- 
mitted under the influence of passion, or in the heat of 
blood, produced by an adequate or reasonable provoca- 
tion, and before a reasonable time has elapsed for the 
blood to cool and reason to resume its habitual control, 
and is the result of the temporary excitement by which 
the control of the reason was disturbed, rather than of any 
wickedness of heart or cruelty or recklessness of disposi- 
tion; then the law, out of indulgence to the frailty of 
human nature, or rather, in recognition of the laws upon 
which human nature is constituted, very properly re- 
gards the offence as of a less heinous character than 
murder, and gives it the designation of manslaughter. 

“To what extent the passions must be aroused and the 
dominion of reason disturbed to reduce the offence from 
murder to manslaughter, the cases are by no: means 
agreed ; and any rule which would embrace all the cases 
that have been decided in reference to this point, would 
come very near obliterating, if it did not wholly obliterate, 
all distinction between murder and manslaughter in such 
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cases. We must, therefore, endeavor to discuss the prjn- 
ciple upon which the question is to be determined. Jt 
wil not do to hold that reason should be entirely dethroned, or 
overpowered by passion so as to destroy intelligent volition. 
(State v. Hill, 1 Dev. & Bat., 491; Haile v. State, 1 Swan, 
248; Young v. State, 11 Hump., 200.) Such a degree of 
mental disturbance would be equivalent to utter Insanity, 
and, if the result of adequate provocation, would render 
the perpetrator morally innocent. But the law regards 
manslaughter as a high grade of offence; as a felony. On 
principle, therefore, the extent to which the passions are 
required to be aroused and reason obscured, must be con- 
siderably short of this,and never beyond that degree within 
which ordinary men have power, and are, therefore, morally, 
as well as legally, bound to restrain their passions. It is only 
on the idea of a violation of this clear duty that the act 
can be held criminal. Thereare many cases to be found 
in the booksin which this consideration, plain as it would 
seem to be in principle, appears to have been, in a great 
measure, overlooked, and a course of reasoning adopted 
which could only be justified on the supposition that the 
question was between murder and excusable homicide. 

“The principle involved in the question, and which, I 
think, clearly deducible from the majority of well-con- 
sidered cases, would seem to suggest, as the true general 
rule, that reason should, at the time of the act, be disturbed 
or obscured by passion to an extent which might render 
ordinary men, of fair average disposition, liable to act 
rashly, or without due deliberation or reflection, and 
from passion, rather than judgment.” 


The Supreme Court of Michigan further, in the case of 
Maher v. The People, supra, discussed at some length and 
with clearness the question as to what may be considered 
in law a reasonable or adequate provocation for such 
passion as will reduce a homicide committed under its 
influence from the grade of murder to manslaughter, 
and, among other things, said: 


“'To the question, what shall be considered in law a 
reasonable or adequate provocation for such a state of 
mind, so as to give a homicide, committed under its in- 
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fluence, the character of manslaughter; on principle, the 
answer, as a general rule, must be, anything the natural 
tendency of which would be to produce such a state of 
mind in ordinary men, and which the jury are satisfied 
did produce it in the case before them—not such a provo- 
cation as must, by the laws of the human mind, produce 
such an effect with the certainty that physical effects follow 
from physical causes; for then the individual could hardly 
be held morally accountable. Nor, on the other hand, 
must the provocation, in every case, be held sufficient or 
reasonable because such a state of excitement has fol- 
lowed from it; for then, by habitual and long-continued 
indulgence of evil passions, a bad man might acquire a 
claim to mitigation which would not be available to 
better men, and on account of that very wickedness of 
heart which, in itself, constitutes an aggravation both in 
morals and in law.” 

“In determining whether the provocation is sufficient 
or reasonable, ordinary human nature, or the average of 
men recognized as men of fair average mind and dispo- 
sition, should be taken as the standard—unless, indeed, 
the person whose guilt is in question be shown to have 
some peculiar weakness of mind or infirmity of <-mper, not 
arising from wickedness of heart or cruelty of disposi- 
tion.” 


It may be observed in passing, moreover, that the 
Court in the case just cited, and it would seem reason- 
able and proper, would not apply as strong a test in a 
particular case where the prisoner is shown to have some 
peculiar weakness of mind, or infirmity of temper, as would 
be applied where no such element existed in the case. 

The testimony in the case at bar, while perhaps not 
sufficient to justify a verdict of not guilty on the ground 


of insanity, does show very plainly that the prisoner 


was afflicted, and had been for years, with a peculiar weak- 
ness of mind and infirmity of temper, which fact, in con- 
nection with the other conceded fact, that he was very 
much under the influence of liquor, ought not to have 
been lost sight of by the Court below, as it seems to have 
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been, in defining to the jury the character of the heat 
of passion that would in this case reduce the homicide 
from murder to manslaughter. (See printed record, pp. 
43 to 57, inclusive.) 

In State v. Holme, (54 Missouri,) the Supreme Court 
said : 


“Tt is true that if a homicide be committed under 
the influence of passion, or in heat of blood produced 
by an adequate or reasonable provocation, and before a 
reasonable time has elapsed for the blood to cool and 
reason to resume its habitual control, and is the result 
of the temporary excitement by which the control of 
reason was disturbed, rather than any wickedness of 
heart or cruelty or recklessness of disposition, the offense 
is manslaughter only, and not murder. But to reduce 
the offense to this grade, the reason must at the time of 
the act be disturbed or obscured by passion to an extent 
which might render a reasonable man liable to act rashly, 
without deliberation, and from passion rather than judg- 
ment. Therefore the cause of provocation must generally 
occur in the presence of the injured party, for then 
the law presumes that he acts upon a sudden impulse, 
without deliberation, and before the blood has time to 
cool.” 


In this,case the opinion in Maher v. The People, (10 
Mich., 212,) commented on and approved. 


In the casus celebre Commonwealth v. Webster (5 Cush., 
304) the doctrine of the law of manslaughter and the 
meaning of the words “sudden combat” and “ heat of 
passion ” were fully discussed by Chief-Justice Shaw. On 
page 307 the Chief-Justice says: 


“The true nature of manslaughter is, that it is homi- 
cide mitigated out of tenderness to the frailty of human 
nature. Every man, when assailed with violence or great 
rudeness, is inspired by a sudden impulse of anger, which 
puts him upon resistance before time for cool reflection; 
and if, during that period, he attacks his assailant with a 
weapon likely to endanger life, and death ensues, it is 
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regarded as done through heat of blood, or violence of 
anger, and not through malice, or that cold-blooded de- 
sire of revenge which more properly constitutes the feel- 
ing, emotion, or passion of violence.” 


The Chief-Justice then proceeds to state a case directly 
applicable in every essential particular to the case at bar, 
when he says: 

“The same rule applies to homicide in mutual com- 
bat, which is attributed to sudden and violent anger 
occasioned by the combat, and not to malice. When two 
meet, not intending to quarrel, and angry words suddenly 
arise, and a conflict springs up in which blows are given 
on both sides, without regard to who is the assailant, it is 
a mutual combat. And if no unfair advantage is taken 
in the outset, and the occasion is not sought for the pur- 
pose of gratifying malice, and one seizes a weapon and 
strikes a deadly blow, it is regarded as homicide in the 
heat of blood, and though not excusable, because a man is 
bound to control his angry passions, yet it is not the higher 
offense of murder.” 


Here, it will be observed, Chief-Justice Shaw declares 
that a man is bound to control his angry passions. If the 
heat of passion, therefore, that must exist in order to 
reduce murder to manslaughter, must be irresistible and 
uncontrollable, as charged by the Court in this case, then 
it would be folly to hold that a man is bound to control 
such a passion. If that be the character of the passion he 
is bound to control, then the law is strangely anomalous 
and ridiculous in this, that a man must control a passion 
that is both irresistible and uncontrollable. Otherwise he 
is guilty of a high crime. 

Chief-Justice Shaw, continuing, (in Commonwealth v. 
Webster, supra), says: 

“On the other hand, if death, though wilfully intended, 
was inflicted immediately after provocation given by the 
deceased, supposing that such provocation consisted of a 
blow or an assault or other provocation on his part, which 
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the law deems adequate to excite sudden and angry 
passion and create heat of blood, this fact rebuts the 
presumption of malice; but still, the homicide being 
unlawful, because a man is bound to curb his passions, 
is criminal, and is manslaughter.” 


It will be observed Chief-Justice Shaw does not declare 
that the angry passion must be one that is irresistible, or 
one that is uncontrollable; upon the contrary, he states the 
very reverse of this when he says a man is bound to con- 
trol such a passion. He states, moreover, that the killing 
under such circumstances may be “wilfully intended ;” 
that is to say, a man influenced by this heat of blood and 
this angry passion may still have full control of his will 
power, and may wilfully intend to kill, and may kill, still 
the crime is not murder, but manslaughter, because the 
intention to kill is formed, not through malice, but 
through passion. 

In view, therefore, of the authorities, supra, and of rea- 
son, it is respectfully submitted this construction of the 
trial judge of the terms “sudden quarrel” and “ heat of 
passion ” was incorrect and mistaken and resulted in this 
case unquestionably in a verdict not warranted by either 
the law or the evidence. 

“The provocation,” said the trial judge, and his ruling 
was affirmed by the Supreme Court of the Territory, “must 
be such as to cause trresistible passion in the mind of a 
reasonable person.” “It must be such,” said the judge 
to the jury, “as to engender uncontrollable passion”; in 
other words, the charge of the court was to the effect that 
unless the state of the passion of the defendant at the time 
of the killing was such as to entirely destroy volition, and 
hold in absolute captivity the judgment, and reason, and 
will of the prisoner, that then his act was one of murder, 
and not manslaughter. The charge was that no state of 
passion in the prisoner, however heated, however aggra- 
vated, prompted by whatever provocation, unless it was 
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such as to be beyond the control of the prisoner by the 
most earnest and energetic effort on his part, could 
reduce the grade of crime from murder to manslaughter. 
The fair construction of the charge of the court is that 
unless the state of the passion of the prisoner was such as 
to temporarily at least dethrone reason and destroy in- 
telligent volition, although however heated the blood or 
violent the passion may have been to a degree less than 
this, that then the act of the prisoner was murder and not 
manslaughter. The effect of the charge was that unless the 
prisoner was environed by an irresistible storm of passion, 
by an uncontrollable whirlwind of anger, by a state of mind 
that held judgment and reason and will, easy and sure 
captives; unless all power of volition was absolutely de- 
troyed, that then the homicide, unless in self defense, was 
murder and not manslaughter. 

The plain effect of the charge of the Court was to de- 
clare virtually that manslaughter wes no crime, or at 
least that the act of killing a human being could not be 
reduced from the crime of murder to manslaughter 
unless such killing was done while the homicide was 
possessed of a passion however heated that was absolutely 
irresistible and absolutely beyond his control. The crime 
of manslaughter is no minor offense. It is a high crime ; 
it is a felony both at common law and by statute. It 
was punished at common law the same as murder, except 
that the offender was entitled to the benefit of clergy, 
when the murderer.was not. To hold that in order to 
reduce an act of killing from the crime of murder to 
manslaughter, the homicide should, when committing the 
act, be manacled and held imprisoned by a passion that is 
irresistible and uncontrollable is to declare either that man- 
slaughter is no crime, or else that it is a crime to commit 
an act that is not the result of intelligent volition, not the 
act of the judgment, or will, or reason, or intention, of the 
party to any extent whatever, but rather the result of an 
imprisoned mind of an insane and irresponsible person. 
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What then 7s meant by the phrase “the heat of passion”? 
y p  } 


Does it mean that the passion is of that character that is’. 


irresistible and uncontrollable. I think that it does not, 
and that the trial jury and Supreme Court of Utah, in 
holding that it is, committed a most grievous mistake in 
a case involving the life of a human being. It is 
respectfully insisted that the reasonable and fair con- 
struction of the terms “heat of passion” is this and 
nothing more than this; that at the time of the killing 
the passion of the prisoner should be disturbed or excited 
as the result of an adequate provocation to an extent which 
might or probably would render an ordinary man of fair 
average disposition, liable to act rashly, or without due 
deliberation or reflection, and from passion, rather than 
judgment; and this should have been the charge to the 
jury rather than the charge that was given to the effect 
that in order to reduce the crime from murder to man- 
slaughter the passion should have been irresistible and 
uncontrollable. To hold that a man should be held to be 
guilty of a felony for and on account of an act committed 
by him while influenced and controled by a passion 
which is trresistible and uncontrollable on his part, is to 
hold that a man is punishable by an ignominious punish- 
ment as for a felony for an act committed by him under 
an impulse and uncontrollable passion; when the judg- 
ment, and reason, and will were held captives by a 
passion that was uncontrollable and irresistible. 


As to what is meant by heat of passion see Lawson’s 
Criminal Defences, Vol. 5, pp. 1189-90; 1 Hay, 429; 1 
Am. Dec., 564; The People v. Freel, 48 Cal., 437. 


In the case of People v. Creel, 48 Cal., supra, the Su- 
preme Court said: 
“Whether the homicide amounts to murder or to 


manslaughter merely does not depend upon the presence 
or absence of. the intent to kill. In either case there may 
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be a present intention to kill at the moment of the com- 
mission of the act, but when the mortal blow is struck in 
the heat of passion, excited by a quarrel, sudden and of 
sufficient violence to amount to adequate provocation, 
the law, out of forbearance for the weakness of human 
nature, will disregard the actual intent, and will reduce 
the offense to manslaughter. In such case, although the 
intent to kill exists, it is not that deliberate and malicious 
intent which is an essential element of the crime of 
murder.” 


The law has been settled in some of the States, notably 
North Carolina, that the question as to what is a sufficient 
cooling time is a question of law to be decided by the 
Court, and not a question for the jury. (See State v. Moore, 
Lawson’s Adjudged Cases on Defence to Crime, Vol. 5, 
p. 1109.) 

The weight of authority is, perhaps, to the contrary. 


_ It is assigned as error in this case that “the verdict is 
contrary to law and evidence.” See Mr. Brown’s Brief, 
page 7. 


The plaintiff in error was convicted of murder in the 


first degree. Premeditation and deliberation were both nec- 


essary ingredients to justify such a verdict. If, then, there 
ig no evidence sufficient to go to a jury upon the question 
of premeditation and deliberation, then the decision of 
the jury is clearly erroneous in law, and this Court has 
not only the power, but it is its duty, to set aside the 

verdict. 
McCann v. People, Sup. Ct., N. Y., Lawson’s Ad- 
judged Cases, Defences to Crimes, vol. 5, p. 1089. 


In the case at bar the deceased and prisoner were 
friends until within a few moments of the killing. They 
were both partially intoxicated. They engaged ina fight 
over a bottle of whiskey. The prisoner was severely 
choked by the deceased, when, releasing himself from 
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his grasp, he, in a drunken frenzy and heat of passion, 


grasped a pistol which happened to be within his reach. 


and shot deceased. It was a homicide occurring in a 
sudden quarrel and in heat of passion. There was no 
time for passion to subside or the blood to cool. There 
is not, among the many cases on record, a solitary case 
that I have been able to find, where, under such circum- 
stances, it has been held by either Court or jury that 
there was a sufficient cooling time. Nor can the fact 
that the prisoner used a deadly weapon, under the cir- 
cumstances of this case, be regarded as evidence of 
malice. | 
As to the use of a deadly weapon in the heat of pas- 
sion, see— 
Regina v. Smith, Horrigon & Thompson, Cases on 
Self-Defence, 130. 
Commonwealth v. Dunn, 8 Smith (1), Penn., Hor- 
rigon & Thompson, Cases on Self-Defence, p. 185. 


A statement of the facts of this case, as required by the 

rules of the Court, will be found on pages 9 and 10 of the 
brief of Mr. Brown. 
_ For a statement of the various errors assigned and 
relied upon in this case, and not mentioned in this brief, 
and for the authorities and arguments in support thereof, 
reference is here made to the brief of Mr. Brown. 


In response to the suggestions contained in the brief 
of Mr. Assistant Attorney-General Maury, it is respect- 
fully submitted : 


1st. That the position assumed on page 2 in reference 
to the alleged lack of exception upon the part of the de- 
fendant’s counsel in the Court below cannot be main- 
tained, nor are the rulings of this Court in the case of 
Beaver v. Taylor (93 U.S., p. 54), cited by Mr. Maury, 
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applicable to this case. The record in this case con- 
forms strictly to section 315 of the laws of Utah (Laws 
1878, p. 126) which provides as follows: 

“Sec. 315. When written charges have been presented, 
given, or refused, the questions presented in such charges 
need not be excepted to or embodied in a bill of excep- 
tions, but the written charges or the report, with endorse- 
ments showing the action of the Court, form part of the 
record, and any error in the decision of the Court therein 
may be taken advantage of on appeal in like manner as 
if presented in a bill of exceptions.” 


In this case all the charges, both given and refused, 
were in writing and they appear in full, respectively, in 
the record before this Court—in fact all of the proceed- 
ings in the Court below, including all the testimony 
taken, are contained in the record now before this Court. 
It is submitted therefore confidently that if any error 
fatal to the case should appear in any portion of this 
record, it can be taken advantage of at this time on a 
proper assignment of error. 

The answer to the arguments of the Assistant Attor- 
ney-General presented on the assignment of error in refer- 
ence to the appearance of private counsel W. H. Dickson, 
has been mainly anticipated by suggestions contained in 
the brief of Mr. Brown, while that in reply to the argu- 
ments of the Assistant Attorney-General in answer to 
the fourth and fifth assignments of error will be found 
in this brief. | | 

In response to the arguments in reference to the sixth 
assignment of error, it is respectfully submitted that 
there is considerable evidence in the record tending to 
show that the prisoner was subject to such delusions and 
conditions of mind and disposition which made it im- 
proper for the Court in charging upon the question of - 
insanity to apply to this case the “right and wrong” 
test, at least unless the charge had been qualified by 
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such further charge as the evidence referred to would 
seem to indicate as applicable and important. 

In conclusion, it is submitted confidently that there is 
fatal error in the judgment of the Court in directing that 
the accused “should be publicly shot,’ when, by the laws 
of the Territory, public executions are forbidden. The 
statute is that “judgment of death must be executed 
within the walls or yard of a jail or some convenient 
private place,” &c. (Laws 1878, Sec. 356, p. 136.) - 

The Assistant Attorney-General insists that this may 
be treated as a clerical mistake, which may be corrected 
by the Court that pronounced the judgment. It is in- 
sisted this cannot be done; that this error, flagrant and 
fundamental as it is,can no more be regarded as a clerical 
mistake than could one necessarily resulting, had the judg- 
ment directed that the prisoner should, on a certain day, 
be publicly thrown into the waters of Salt Lake and 
drowned, or publicly burned in the public square of the 
city, or that he should, on a certain day, be taken to the 
Synagogue, and in the presence of the congregation be- 
headed. The judgment of the Court may be a mistake, 
but it is at the same time a flagrant error in the judgment 
of a Court in a case of life and death; and, while it may 
not be very material to a person condemned to death, 
whether he be shot, or drowned, or scalded to death, or 
beheaded, stricken with electricity, or hanged by the neck 
until heis dead, the public—the people—have an interest 
in every case involving the prosecution, conviction, and 
execution of a person charged with a crime involving 
human life, and the laws of Utah, as well as those of all 
civilized States, studiously recognize and guard this inter- 
est. The people of Utah have decided that the interest of 
the public generally, and the public morals, require that 
executions in that Territory shall not be public, but shall be 
private. Hence it is respectfully submitted that the judg- 
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ment of the Court in this case, directing that the prisoner 
shall be publicly shot, is an error which can only be 
properly corrected by a reversal of that judgment and a 
new trial. 


All of which is respectfully submitted. 


JoHN H. MiTcHELL, 
Counsel for Plaintiff in Error. 
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Hn the Supreme Court of the United States, 


OcToBER T'erM, 1888. 


ANDREW CALTON, PLAINTIFF IN 
error, 
vs. No. 1408. 
THe PEOPLE OF THE TERRITORY 
of Utah. 


IN ERROR TO THE SUPREME COURT OF THE TERRE 
TORY OF UTAH. 


BRIEF FOR THE DEFENDANTS IN ERROR. 


The plaintiff in error was indicted in the sec- 
ond judicial district court of the county of Bea- 
ver, Utah, for the murder of Michael Cullen, 
and was convicted of murder in the first degree 
and sentenced to be shot on the 26th of No- 
vember 1887 (p. 72). 

A motion was made by the prisoner, before 


judgment, to set aside and vacate the verdict 
13542——L 
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herein, and for a new trial on the grounds, first, 
that the court misdirected the jury in matters of 
law and erred in the decisions of questions of law 
arising during the course of the trial; second, 
that the verdict is contrary to law and evidence 
(p. 63). 

This motion being overruled, the defendant 
then and there duly excepted, and the case was 
carried to the supreme court of the Territory on 
an appeal from the judgment overruling the mo- 
tion. The onlv exception taken in the case was 
to this judgment overruling the motion to set 
aside the verdict and grant a new trial. 

It is difficult to see how this record can be 
made to square with the settled practice of this 
court that where the rulings of the trial court are 
excepted to in mass, the judgment will be affirmed 
if any one ruling be tenable. (Beaver v. Taylor, 
93 U.S., 54, and cases cited.) 

It would seem that the course pursued in the 
eourt below was in accordance with the follow- 
ing provision of the code of criminal proceedure 
of the Territory : : 


Sec. 315. When written charges have been presented, given, 
or refused, the questions presented in such charges need not 
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be excepted to or embodied in a bill of exceptions, but the 
written charges, or the report, with the indorsements show- 
ing the action of the court, form part of the record, and any 
error in the decision of the court thereon may be taken ad- 
vantage of on appeal, in like manner as if presented in a bill 
of exceptions. (Laws, 1878, p. 126.) 


It may be that in a capital case the court will 
not adhere to the established practice. 


On the 18th of February, 1888, the judgment 
was affirmed by the supreme court of the Terri- 
tory (p. 77). 

It is the validity of the last-named judgment 
that is brought in question by this writ of error. 


It is proposed to consider the assignments of 
error in their order. 


FIRST. 


This assignment, namely, that the ‘defendant 
had no time for preparation for trial,” would seem 
clearly unfounded under the invariable practice 
of this court never to review rulings as to 
matters that reside peculiarly within the discretion 


of the trial judge, such as granting and refusing 


new trials and amendments of pleadings (U.S. v. 
Buford, 3 Pet., 32). It would seem hardly open 
to argument that the ruling of the court below as 


4 ; 


: 
to the allowance of time forthe prisoner's prep- 
aration for his trial belongs to the same cate- 
gory as rulings touching amendments and new 
trials. 


To be sure an arbitrary judge might allow so 
short a time as to be a practical denial of the 
right to make a defense, just as a State legisla- 
ture may impair a remedy to such a degree as to 
impair the obligation of the contracts the remedy 
should enforce, “for,” says Lord Coke, ‘want 
of remedy and want of right is all one.” (Co. 
Litt., 95 b.) Bu no such abuse of discretion is” 
pretended here. 


In this case the indictment was filed the 9th of 
September, 1887, pp. 75-76; the prisoner was 
arraigned the 10th September, and the same day 
counsel were assigned him by the court (pp. 
74, 75), and the 14th September the prisoner 
pleaded not guilty (p. 74), and the case was called 
and the trial begun the 22d September (p. 1). No 
application was made by the prisoner to have 
the time extended, and no suggestion is offered 
of any particular wherein the prisoner was preju- 
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diced by the shortness of the time. For aught 
that appears the time allowed was ample for all 
the preparation the prisoner had to make. 


It is, furthermore, manifest that the failure of 
a prisoner to make an objection in the trial court 
must, on a writ of error, be taken to be a waiver 
of the objection in a matter not fundamental in 
character. Any other principle of procedure 
would embarrass the administration of criminal 


justice to a serious extent. (Comm. v. Stowell, 9 


Met., 572; People v. Bealoba, 17 Cal., 389; Mce- 
.Corkle v. The State, 14 Ind., 39.) 


SECOND. 


The next error assigned is that “the court 
allowed one W. H. Dickson, private counsel 
hired by a private prosecutor, to appear and 
prosecute said case, no reason appearing there- 
for.” | 


It is proper to say that there is nothing in the 


record to show Mr. Dickson’s relation to the case 


except the statement (p. 1), ‘‘C. W. Zane, assist- 
ant United States prosecuting attorney, and W 
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rf 
H. Dickson, of counsel, appearing for the prose- 
cution.” Whether Mr. Dickson appeared by the 
request of the counsel for the Government or as 
counsel retained by a private prosecutor and 
merely by permission of the district attorney is 
not stated in the record, and the fact, if. material, 
can not be derived from the brief of the plaint- 


iff in error. 


The record shows that Mr. Zane, the assistant 
district attorney, opened the argument to the jury 
and that, after argument by the counsel for the 
prisoner, Mr. Dickson “closed the argument for 
the people’ (p. 1). 


It is upon the Territorial statute regulating 
criminal procedure that this assignment of error 
is based. 


The statute provides as follows: 


Src. 257. The jury baving been impaneled and sworn, the 
trial must proceed in the following order: 

(1) If the indictment is for felony, the clerk must read it 
and state the plea of the defendant to the jury. In all other 
cases this formality may be dispensed with. 

(2) The prosecuting attorney or other counsel for the people must 
open the cause and offer the evidence in support of the indictment. 

(3) The defendant or his counsel may then open the defense 
and offer his evidence in support thereof. 

(4) The parties may then, respectively, offer rebutting testi- 
mony only, unless the court, for good reason, in furtherance 


( 


of justice, permit them to offer evidence upon their original 
case. 

: (5) When the evidence is concluded, unless the case is sub- 
= mitted to the jury on either side, or on both sides without 
argument, the prosecuting attorney or other counsel for the people 
must open, and the prosecuting attorney may conclude, the argument. 
(Laws of Utah, 1878, p. 115, § 257.) 


The record shows (p. 1) that the argument to 
the jury was opened by Mr. Zane, the assistant 
United States district attorney, who appeared by 
virtue of the following provision of the 2d sec- 
tion of the act of Congress of the 24th June, 
1874 (18 Stat., 253), known as the Poland act: 


That it shall be the duty of the United States attorney in 
| said Territory, in person or by an assistant,to attend all the 
— courts of record having jurisdiction of offenses as well under 
| | the laws of said Territory as of the United States, and per- 
x form the duties of prosecuting officer in all criminal cases aris- 
ing in said courts, and he is hereby authorized to appoint as 
mInany assistants as may be necessary, each of whom shall sub- 
scribe the same oath as is prescribed by law for said United 
States attorney, and the said appointment and oath shall be. 
filed and remain in the office of the clerk of thesupreme court 

of said Territory. 


| Thus far, then, there was conformity to the 


| Territorial law. 


Was that law violated by Mr. Dickson in con- 
cluding the argument to the jury? Clearly not, 
it would seem. If it had been the intention that 
the concluding argument should be made by the 
} prosecuting attorney the law would have said he 
must conclude, if any concluding argument was 
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made, just as it had said he ‘‘ must open” the ar- 
gument to the jury, if any opening argument was 
deemed necessary, or if the accused did not sub- 
mit his case without argument. 


It is to give a very radical and unreasonable 
sense to the law to say that if a concluding argu- 
ment tothe jury is made it must be made by the 
prosecuting attorney, and that the words “and 
the prosecuting attorney may conclude the argu- 
ment” must be read as though the legislature 
had said that if a concluding argument is made it 
must be made by the prosecuting attorney. 


We maintain that the more reasonable view is 
that the legislature meant by the use of the aux- 
iliary ‘‘may” to recognize the well-established 
practice in this country of allowing the prose- 
cutor to be represented by private counsel—a 
practice which isin harmony with the inveterate 
Anglo-American prejudice against committing 
prosecutions for offenses unreservedly to an offi- 


cial prosecutor. 


But the construction insisted on is’ at war 
with what has been laid down in California un- 
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der a statute couched in the same language. 
(People v. Strong, 46 Cal., 302; People v. Murphy, 
47 ib., 103.) | 


It is no answer to say that by section 258 (Laws 
of Utah, 1878, p. 116) it is provided that ‘‘when 
the state of the pleadings requires it; or in any 
other case, for good reasons and in the sound 
discretion of the court, the order of argument pre- 
scribed in the last section may be departed from;” for 
this provision concerns only the order of the argu- 
ment, and gives no power to the court to allow 
counsel to take part in the trial who are not 
otherwise authorized to do so. 


rf 


Upon an issue of fact under a jurisdictional 
plea, or a plea in abatement, the accused would 
have the affirmative, and open and close the ar- 
gument, and that is what the statute means when 
it speaks of the state of the pleadings requiring a 
departure from the prescribed order of argument. 
Then, again, the court may be satisfied that the 
interests of justice require a change in the order 
of argument; for example, the whole force of the 
prosecution may be reserved for the concluding 
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argument, and the opening argument may have 
been unfair or inadequate. In sucha case the 
court could with propriety give the accused the 
right to conclude. But section 258 (supra) gives 
the courts no dispensing power over section 257 
(supra) as to counsel authorized to represent the 
people. 

But we maintain that the second section of the 
act of 1874 (supra) has repealed the above quoted 
provisions of the Territorial law, and that the 
United States attorney and his assistants are un- 
trammeled by this Territorjal legislation. It oe- 
cupies the same ground as the Territorial law, 
and so upon the well established rule overlays it. 


But it is argued that under this act of 1874 no 
one but the district attorney and his assistants can 
represent the prosecution in criminal cases. And 
it is said with confidence that the record shows. 
that Mr. Dickson only appeared for the people 
in the supreme court of the Territory (Bf., p. 4). 


But the record does not support the statement. 
The entry is, “This cause coming on regularly 
for hearing, W. H. Dickson’s name was added as. 
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of respondents’ counsel, and thereafter the cause. 


argued by Presley Denny for appellant; Mr. 


Dickson for respondents” (p. 77). To what was. 


Mr. Dickson’s name added, if it was not to that 
of the district attorney or his assistant? The 
record is entirely consistent with the fact that 
the regular prosecuting officer was in court and 
in charge of the case, although he left the 
argument to Mr. Dickson. The presumption of 
his presence in court must stand. 


But to this argument upon the act of 1874, it is 
enough to quote in reply the language of Chief- 


Justice Sharkey in Burd v. The State (1 How. Miss.,. 


250), in a case where the prosecuting attorney 
withdrew entirely from the prosecution and left 


the management of the case to Mr. 8. S. Prentiss,. 
with the permission of the trial court. Said the 


learned judge : 


It is true that the district attorney is the officer appointed 
to prosecute, and, so far as official acts in prosecutions are re- 


quired by law to be done in a particular way, or to assume: 


permanent character, he is required, and, indeed, the only one 
authorized to discharge such duty; for instance, the indict- 
ment mast be signed by him, and all other proceedings when 
an official act on the part of the state is necessary. Bat when 
all the preliminaries to trial have been duly performed, I do 
not think it error that othercounsel should appear on the trial 


in his stead. Nor do I think the authorities relied on in sup-- 


port of this position show the existence of any such rule, 
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That the employment of private counsel, to 
assist in the prosecution of offenders is generally 
recognized in this country is shown by the fol- 
lowing quotation from Bishop on Criminal Pro- 


cedure: 


The prosecuting officer, while conducting a cause, may, with 
the concurrence of the court, be assisted by othér legal per- 
sons. That they are paid by the party injured or his friends, 
or appear at che request of the governor of another State, does 
rot render them incompetent. (Vol. 1, § 281, and cases cited.) 


In United States v. Hanway (2 Wall, jr., 207), 
which was an indictment for treason, Mr. Justice 
Grier thus concluded his charge to the jury: 


I can not conclude this charge to the jury without availing 
myself of the occasion which it offers to express the satisfac- 
tion which the court has in seeing here the attorney-general of 
the State of Maryland and the private counsel associated with 
him; for although the ordinary officers of the United States 
are deserving of all praise for the vigilance, ability, and learning 
they have shown in bringing offenders to justice, the indigna- 
tion felt by the people of Maryland at the calamitous and dis- 
graceful murder of Mr. Gorsuch, is most natural indeed ; and 
we receive their representatives here, in defence of the law, 
with cordial respect and readiness, in the hope that it may 
efface all angry feeling between the people of these two States 
and foster those of respect and friendship. 


THIRD. 


It is unnecessary to do more with reference to 
this third assignment of error than refer to what 
has been said under the second. 
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FOURTH AND FIFTH. 


These assignments refer to the twenty-seventh: 
instruction (p. 62) defining the offense of man- 
slaughter to the jury. 


The statutes of Utah define manslaughter as. 
“an unlawful killing of a human being without 
malice,” and classify it under the heads of ‘ vol- 
untary, upon a sudden quarrel or heat of pas- 
sion,” and ‘‘ involuntary, in the commission of an 
unlawful act not amounting to felony, or in the 
commission of a lawful act which might produce 
death, in an unlawful manner, or without due 
caution and circumspection,” (Compiled Laws, 
1876, § 1921, p. 586.) 


The definition of voluntary manslaughter nec- 
essarily refers to the common law to supply 
everything that the generality of the definition 
calls for. 


It was in defining what is meant by the terms 
“sudden quarrel or heat of passion” that the trial 
judge laid down that to reduce the homicide to 
manslaughter on the ground that it ‘was com- 
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mitted in the heat of passion, the provocation 
must have been considerable; in other words, 
such as was calculated to give rise to irresistible 
passion in the mind of a reasonable person. No 
slight or trivial provocation, such as is not cal- 
culated to engender uncontrollable passion in any 


ordinary man, will suffice.” 


It is alleged to be error to have laid down 
that passion, as a palliating element, must be ‘‘ir- 
resistiblé” or “uncontrollable” to constitute man- 


slaughter. 


But it is conceived that the law in this partieu- 
lar was given to the jury correctly. 


Mr. Bishop, in his criminal law, says that ‘‘the 
passion must be such as is sometimes called ¢rre- 
sistible” (vol. 2, sec. 697). 


In Regina v. Kelly, tried before Mr. Baron 
Rolfe, at Monmouth assizes, 1838, that learned 
judge, in his summing up to the jury, said that 
it was manslaughter only for a man to kill one 
surprised in adultery with his wife, ‘‘because le 
would be supposed to be acting under an impulse 
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ey . 


15. 


so violent that he could not resist it? (2 C. & K., p. 
814). 

In Rex v. Hayward (6 C. and P., 157), tried be- 
fore Tindal, C. J., that learned judge told the 
jury that the principal question for their consid- 
eration would be ‘‘whether the mortal wound 
was given by the prisoner while smarting under 
a provocation so recent and so strong that the 
prisoner might not be considered at the moment 
the master of his own understanding; in which case, 
the law in compassion to human infirmity would 
hold the offense to amount to manslaughter only ; 
or whether there had been time for the blood to 
cool, and for reason to resume its seat before the 
mortal wound was given, in which case the crime 
would amount to willful murder.” Again he said, 
‘““Tt would be for them to say whether the pris- 
oner had shown thought, contrivance, and de- 
sign in the mode of possessing himself of this 
weapon and again replacing it immediately after 
the blow was struck, for the exercise of contri- 
vance and design denoted rather the presence of 
judgment and reason than of violent and ungov- 


ernable passion.” 
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The very words of these learned judges are 


given in the text of Wharton on Homicide; pp. 
178-9 (ed. 1855; see, also, p. 188, note). 


In his Digest of the Criminal Law of England, 


Sir James Fitzjames Stephen presents the law as 
to provocation in the same way. He says: 


Provocation does not extenuate the guilt of homicide unless 
the person provoked is at the time when he doves the act de- 
prived of the power of self-control by the provocation which he has 
received, and in deciding the question whether this was or was 
not the case, regard must be had to the nature of the act by 
which the offender causes death, to the time which elapsed be- 
tween the provocation and the act which caused death, to the 
offender’s conduct during. that interval, and to all other cir- 
cumstances tending to show the state of his mind. (Dig., ar- 
ticle 225, p. 150, ed. 1877, London. ) 


In Preston v. The State (25 Miss., 387) the law 


is thus stated by Chief-Justice Smith : 


It is laid down, that the law having a regard for the frailty 
of human nature, will not put an act done upon a sudden im- 
pulse and in the heat of passion on the same footing in regard 
to guilt with a deed deliberately performed. The indulgence 
shown by the law in such cases proceeds on the supposition that 
the reason or judgment of the party perpetrating the act has been 


_ temporarily suspended or overthrown by the sudden access of violent 


passion. 


Mr. East, after giving a number of examples 


illustrating the law of homicide from transport of 
passion or heat of blood, says: 


In all the instances above enumerated the party killing is 
supposed to have taken all advantages in the heat of blood 
over the person slain; but to have received such a provoca- 
tion as the law presumes might in human frailty heat the 
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blood to a proportionable degree of resentment, and keep it 
boiling to the moment of the fact; so that the party may 
rather be considered as having acted under a temporary suspen- 


sion of reason, than from any deliberate malicious motive. 
(Pl. Cr. vol. 1, p. 238, ed. London 1803. ) 


It must be admitted that the law as thus laid 
down and as given by the trial court is in harmony 
with the spirit of a jurisprudence which placed 
homicide in self-defense upon a sudden affray 
and homicide by misadventure under the head of 
excusable homicide, punishable by forfeiture of 
goods, if not at one time by death, as Lord Coke 
says (2 Inst., 148, 315), which treated the neces- 
sity of inflicting death in the former case as 
culpable, culpabilis necessitas, and which pre- 
sumed malice from the mere fact of killing. 


In all this we see the aim of the common law 
to make homicide more odious, and to protect 


human life from one of its greatest enemies, 


human violence. 


The spirit of the common law of homicide is 
that men must learn to curb their passions, and 
that if a man has not the strength to resist the 
onset of passion in a particular case he must suf- 
fer at the hands of public justice. 
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At the same time that law recognizes the fact 
that the ordinary man is but too apt to fall under 
the sway of passion, and it makes a condescen- 
sion to that infirmity, declaring, as to homicide, 
that where human life is taken under a sudden 
provocation, which was calculated to arouse in 
the slayer an uncontrollable desire for revenge, 
the killing shall not be murder but manslaughter. 


That such is the true spirit and teaching of 
the common law is made manifest by the repeated 
rulings of the courts that when a man takes an- 
other in the act of adultery with his wife and 

kills him directly on the spot, itis not justifiable, 
it is not excusable, but it is felonious homicide. 
_ The slayer, though acting in a tempest, a frenzy - 
of passion, is none the less a felon. 


It is very true that it was for the jury to say 
what is the amount of passion, but it is not true, 
as maintained in the opposite brief, that it was 
with the jury to say what amount of passion was 
necessary to reduce the killing to manslaughter. 
It was for the court to say what degree of passion 
was necessary to palliate the killing. There 
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could be no stability in the law, in this partie- 
ular, if every jury could determine as to the 
juridical character of the provocation set up im 
prosecutions for homicide. 


It is not true that the case is one of man- 
slaughter, if any offense at all. In other words 
the evidence shows that the jury might properly 
have found that the accused did the killing with 


malice. 


It appears from the evidence of the only wit- 
ness of the shooting (Jerry Tiberty, pp. 1-19) 
that the deceased and Calton, who were sitting 
side by side on the driver’s seat of a wagon, got 
intoascuffle, as the result of Calton’s having forci- 
bly taken a bottle of whisky from the deceased. 
Each had the other by the throat and deceased, 
the more powerful of the two, either had struck 
or was in the act of striking Calton when Tib- 
erty interfered, using force to separate the two. 
Calton said, ‘‘Let’s quit,” whereat they both let 
go. The deceased remained quiet in his seat, but 
Calton jumped to the ground, and having seized 
his pistol that lay wrapped in a‘bundle in the 
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wagon, immediately discharged the contents of 
five chambers into the deceased, wlio neither 


stirred nor uttered a word, dying immediately. 


It was certainly for the jury to say whether 
Calton exclaimed ‘/et’s quit” as a mere ruse to 
get out of the grasp of the deceased, who was 
the stronger of the two, so that he might secure 
his pistol; and whether from Calton’s whole bear- 
ing he was not moved by deliberate malice 


against the deceased. 


It seems that the deceased was drunk, but the 
other two were not so much under the influence 


of liquor as not to know well what they were 
about. On this point the evidence does not seem 


to leave much room for doubt. 


SIXTH. 


It is alleged as error that the court instructed 
the jury touching the defense of insanity, that 
the test of the prisoner’s responsibility was his 
ability to distinguish between right and wrong 
at the time of and with respect to the alleged 
criminal act (p. 62). 
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It would seem that the prisoner has no ground 
of complaint in this particular, for it is very ap- 
parent that there was not a particle of evidence 
of insanity to go tothe jury. The most that the 
witnesses for the defense show is that the prisoner 
was sometimes moody, and that this disposition 
was largely caused by the proneness of his com- 
panions to make a butt of him. 


But supposing there was some evidence of in- 
sanity, the court laid down the law correctly in 
the absence of evidence to show that the pris- 
oner had a particular delusion, which was the 
cause of the homicide, in which case, what is 
called ‘the right and wrong test,” might have 
been misleading. (People v. Hoin, 62 Cal., 120; 
People v. Flannagan, 52 N. Y., 462; Comm. v 
Rogers, 7 Met., 500.) 


But, as we have said, there was not a particle 
of evidence of insanity, and it was altogether 
favorable to the accused to instruct the jury in 
such wise as to make them think there was 
such evidence. The court ought to have de- 
clined to instruct the jury on that head at all. 
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SEVENTH. 


As to this assignment it may be said that’ if 
the court see from the evidence in the bill of ex- 
ceptions, which the court certifies to be all the 
evidence adduced on the trial (p. 1), that none of 
it was relevant to the indictment it may reverse 
the judgment, but not otherwise, it is conceived 
so long as there was anything to go to the jury. 


EIGHTH. 


The judgment directs that the accused shall 
be “publicly shot.” But the law of the Territory 
forbids public executions. ‘This may be treated 
as a clerical mistake which may be corrected by 
the court that pronounced the judgment, and 
will be corrected, certainly, after intimation from 


this court. 


A re¢ord may be amended even in a criminal 
case. Thus it was held that the mistake in the 
name of the judge before whom the indictment 
was found, and the entire omission of the name 
of the judge before whom the case was tried, 
might be corrected by the court in which the 
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record was. (State v. Croton, 6 Ired. (N. C.) L, 
164; Comm. v. Judd, 2 Mass., 334; Comm. v. 
Field, 11 Allen, 488; State v. McComb, 18 lowa, 
47; Kennedy v. People, 44 Ill., 283.) 


It is also assigned for error (p. 4) that the trial 
judge violated the prisoner’s rights in that, after 
saying to the jury that drunkenness was no ex- 
cuse for crime, he added, ‘‘For when a crime is 
committed by a party in a fit of intoxication the 
law will not allow him to avail himself of his own 
gross vice and misconduct to shelter himself from the 
legal consequences of such a crime” (p. 62); and it 
is furthermore assigned as error that the judge 
concluded what he had to say touching evidence 
of drunkenness generally as a palliation of crime 
with the remark ‘that it should be received with 


caution, and carefully examined” (p. 62). 


In the first place, it is to be observed that both 
remarks objected to were made as assertions of 
general established truths and without any spe- 
cial reference to the prisoner. 

The judge having laid down, very properly, 
that where the question in a case is whether a 
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party committed a crime with a particular intent, 
the fact that the accused was drunk at the tithe 
may be taken into consideration—as, for instance, 
to determine whether a person who had commit- 
ted a homicide was too drunk to have done it 
with the premeditated set purpose required to 
constitute murder in the first degree, and. it is not 
easy to see how the prisoner was in any way 
prejudiced by the remarks objected to. The jury 
were well aware that drunkenness was eross Vice 
and misconduct, and there was nothing in the 


judge’s remark to that effect at all calculated to 
lessen the value in their minds of the evidence 


before them tending to show that the prisoner . 


was drunk. 


The same may be said ofthe other remark ; 
for it was very proper in the judge to say to the 
jury that they should examine the evidence of 
drunkenness with caution and care before allow- 
ing it to give complexion to the prisoner’s act. 
If it is ever proper to give the jury such a cau- 


tion, it was in this case, where there was so much 
to show that the prisoner was as capable as any- 
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body of deliberation. (People v. Williams, 43 
Cal., 344; People v. Belencia, 21 Cal., 544; 
People v. King, 27 Cal., 507; People v. Franklin, 
70 Cal., 641; People v. Mills, 98 N. Y., 176, 
182-3.) | 


To say that the judge violated the Territorial 
law in this particular and charged the jury as to 
the weight of the evidence of drunkenness, or in 
any way invaded their province, is hard to com- 


prehend. 


In Hopt’s Case (110 U.S., 574), reterred to in 
the brief (p. 5), the court, speaking of the homi- 
cide then in question, said that ‘an atrocious and 
dastardly murder has been committed by some 
person,” a remark which this court said was nat- 
urally regarded by the jury as laying down that 
the homicide imputed to the accused was murder 
in the first degree, by whomsoever committed, 
thus seriously interfering with the province of the 
jury in the very matter they were sworn to try. 
But we entirely fail to see the analogy between 
the action of the court in Hopt’s case and the ac- 
tion of the court in this case. 
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In his dissenting opinion Judge Henderson 
says it was error in the trial judge not to,eall 
the attention of the jury to section 1920, Comp. 
Laws, 1876, p. 586, which declares that “‘ Every 
person guilty of murder in the first degree shall 
suffer death, or, upon recommendation of the 
jury, may be imprisoned at hard labor in the 
penitentiary for life, at the discretion of the 
aa. 


To this it may be replied that the Territorial 
law also provides that ‘the judge must then 
[meaning at a previously mentioned stage of the 
trial |] charge the jury, if requested by either party,” 
etc. (Laws 1878, p. 115, Sec. 257; sub. sec. 
7.) It was the traverser’s fault if this provision 
was not mentioned to the jury, and it is too late 
to make the objection now. (Comm. v. Stowell, 9 
Met., 573, and other cases cited supra.) 


It is respectfully submitted that the judgment 
must be affirmed. 


Wm. A. Maury, 
Assistant Attorney-General. 
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TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 1 


1 Original Bill. Filed April 14th, 1880. 


In the Supreme Court of the District of Columbia, Sitting in Special 
Term. In Equity. 


TALLMADGE E. Brown 
vs. No. 7239, Eq. Doc. 20. 
THE District oF COLUMBIA. 
The bill of complaint of the above-named complainant against the 
above-named defendant. 


To the supreme court of the District of Columbia: 


Tallmadge E. Brown, the above-named complainant, says— 

1. That he is a resident of the State of lowa and brings suit ir. his 
own right. 

2. That the defendant is a body corporate for municipal purposes 
under the laws of the United States, and is sued in its own “ight. 

3. That on the 13th day of October, 1865, one Turner Cowing, of 
the State of California, being then the original, true, and first inventor 

of a new and useful “improvement in wood pavements,” ap- 
2 plied in due form of law for letters patent of the United 

States therefor, and thereafter, on the 15th day of January, 
1870, said Cowing assigned to this complainant all his right, title, 
and interest in said invention, and prayed the Commissioner of 
Patents that said letters patent when allowed should be issued to 
this complainant, his mesne assignee as aforesaid; and, after due 
proceedings had, letters patent No. 101,590 in due form were issued 
to this complainant for the said invention, dated April 5, 1870, 
granting to him, his executors, administrators, or assigns, for the 
term of seventeen years from the 5th day of April, 1870, the full 
and exclusive right and liberty of making, using, and vending to 
others to be used, the said invention. 

4. That afterwards, to wit, on the third day of September, 1870, 
this complainant, by an instrument in writing of that date, sold, 
assigned, and transferred unto William V.. Ballard two-fifths and 
to Edward L. Marsh one-fifth of his right, title, and interest in and 

to said letters patent and the invention thereby secured, 
5) which said assignment was duly recorded in the United 
States Patent Office. 

5. That prior to the 24th of August, A. D. 1869, William W. 
Ballard and Buren B. Waddell, of Memphis, Tennessee, became 
and were the joint, original, true, and first inventors of a new and 
useful “improvement in wood pavements,” for which they afterwards 
made application in due form for letters patent of the United States ; 
that thereafter and before the issuing of said letters patent the said 
Buren B. Waddell assigned all his right in said invention to said 
William \W. Ballard; that thereafter and after due proceedings had 
letters patent of the United States were issued, in all respects in due 
form, to said William W. Ballard as the inventor and assignee of all 

1—137 : 
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the said Waddell’s interest in the invention thereby secured, which 

said letters patent are dated the 24th day of August, 1869, and num- 

bered 94062, and grant and secure to him, the said William W. 

Ballard, his executors, administrators, or assigns, for the term of 
seventeen years from the 24th day of August, 1869, the full 

4 and exclusive right.and liberty of making, using, and vend- 
ing to others to be used, the said invention. 

6. That -afterwards, to wit, on the twentieth day of September, 
1869, the said William W. Ballard, by an instrument in writing of 
that date, sold, assigned, and transferred unto the complainant two- 
fifths and on the 3d day of September, 1870, by an instrument in 
writing of that date, sold, assigned, and transferred to Edward L. 
Marsh one-fifth of his right, title, and interest in and to said letters 
patent and the invention thereby secured, which said assignment 
was duly recorded in the United States Patent Office. 

7. That prior to August 24th, 1869, William W. Ballard and Buren 
B. Waddell, both aforesaid, became and were the joint, original, 
true, and first inventors of a new and useful improvement in cutting 
blocks for wood pavements, and that thereupon they made applica- 
tion, in conformity with all the requirements of the law, for letters 


patent of the United States therefor; that thereafter and be-- 


=O fore the issuance of the said letters patent the said Waddell 

assigned, sold, and set over unto the said Ballard all his 
right, title, and interest in said letters patent and the invention 
thereby secured. 

That -hereafter and after due proceedings had letters patent No. 
94063 were issued in due form to the said William W. Ballard for 
the said invention, dated the 24th day of August, 1869, granting to 
him, his executors, administrators, or assigns, for the term of seven- 
teen years from the 24th day of August, 1869, the full and exclu- 
sive right and liberty of making, issuing, and vending to others to 
be used, the said invention. 

8. That afterwards, to wit,on the twentieth day of September, 
1869, the said William W. Ballard, by an instrument in writing of 
that date, assigned, sold, and transferred unto this complainant two- 
fifths and on the 3d day of September, 1870, by an instrument in 
writing of that date, sold, assigned, and transferred to said Edward 

L. Marsh one-fifth of his right, title, and interest in and to 
6 said last-mentioned letters patent and the invention thereby 

secured; which said assignment was duly recorded in the 
United States Patent Office. ; 

9. That afterwards, to wit,on the 20th day of June, 1874, the said 
William W. Ballard and Edward L. Marsh, by an instrument in 
writing of that date, assigned to this complainant all of their rights, 
equities, and causes of action against any and all persons whomso- 
ever, and especially their interest in suits brought or to be brought 
for the infringement of any of said patents and in claims for royalty 
thereunder. Copies of the said letters patent numbered 101,590, 
94062, and 94063 and of the said assignments dated September 20th, 
1869, September 3d, 1870, and January 20th, 1874, are hereunto at- 
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tached, marked, respectively, Exhibits T. E. P. Nos. 1, 2, 3, 4, 5, 6, 
7, 8, & 9, and made part hereof. 

10. That the defendant, The District of Columbia, in the years 

1870, 1871, 1872, 1873, 1874, 1875, and 1876, in violation of the 

rights of this complainant and of the rights acquired by him 

7 by assignment as aforesaid, made, laid, and used wood pave- 

ments substantially like those described in and covered by 


said letters patent numbered 101,590, 94062, and 94063 on numer- 


ous streets, avenues, and alleys in the cities of Washington and 
Georgetown, in said District, whereby said complainant and his 
said assignors were deprived of great gains and profits and sus- 
tained great damage; but what was the exact or approximate num- 
ber of square yards of such pavement made, laid, and used by the 
defendant this complainant does not know and cannot therefore 
aver. He says that these are facts within the knowledge of the de- 
fendant, and that until they shall fully appear in the answer of the 
defendant or in the evidence in this case he cannot say what is the 
amount of the damage which he has so sustained, but they exceed 
twenty-five hundred dollars. : 
The complainant therefore prays as follows: 
1. That the defendant may be required without oath to 
8 answer the premises and to set forth the number of square 
yards of wood pavement substantially like that described in 
the said letters patent numbered 101,590 and 94062 and 94063 or 
either of them made, laid, or used by it during the periods covered 
by the averments of this bill as to infringement of said patents. 
2. That the defendant may be perpetually enjoined from further 
infringing said letters patent numbered 101,590, 94062, and 94063. 
3. That an account may be taken, under the direction of the 
court, of the gains and profits which have accrued to the defendant 
from its said infringements, and also of the damages which have 
been sustained by this complainant and his Said assignors by reason 
of said infringements, and that the defendant may be required to 
pay to the complainant such sum of money as may thereupon ap- 
pear to be due to him from the defendant, with interest and costs. 
That the writ of subpcena may issue out of this honorable 
) court against the defendant commanding it to appear, at some 
certain day to be named therein, to answer the premises and 
abide by and perform such order or decree as may be passed herein, 
and for such other and further relief as the nature of the case may 
require. | 
The defendant to this suit is the District of Columbia. 
TALLMADGE E. BROWN. 


I, on oath, say that I have read over the foregoing bill of com- 
plaint by me subscribed, and know the contents thereof; that the 
facts therein stated of my own knowledge are true, and those stated 
upon information and belief I] believe to be true. 


TALLMADGE E. BROWN. 
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Subscribed and sworn to before me this 15th day of March, 1880. 
[SEAL. ] E. G. THOMPSON, 
Notary Public, New York County. 


(Here follows diagram marked p. 10.) 
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TuRNER Cowrne, of San Francisco, California, assignor to- Tall- 
madge E. Brown, of Memphis, Tennessee. 


Improvement in Wood Pavements. 


Specification forming part of Letters Patent No. 101,590, dated April 
5th, 1870. 


To all whom it may concern: 

Be it known that I, Turner Cowing, of the city and county of 
San Francisco, in the State of California, have invented a new mode 
of constructing wood pavements for streets; and I do hereby declare 
that the following is a full and exact description thereof, reference 
being had to the accompanying drawings and to the letters of ref- 
erence marked thereon. 

The nature of my invention consists in providing and arranging 
blocks of a peculiar shape in manner to form wedge-shaped crevices 
for the reception of earth or gravel, and wherein such earth or 
gravel will be returned to act as a key to bind and confine the blocks 

in their place. 
11 Figure 1 represents a section of road paved with the blocks, 
complete. Figure 2 represents the straight side of a block, 
with the inclined side at kK. Fig. 3 represents the top of a block, 
and also the section of the base D. Fig. 4 represents the straight 
side of a block, which: is set next to the inclined side of the adjoin- 
ing block. 

In Fig. 1 letter A represents the top of the block, B the side, and 
E the crevice and gravel. The blocks should, of course, be placed 
so that the gravel spaces may extend lengthwise across the direction 
of the street or road, so that, besides wedging and holding the blocks 
securely, they may furnish a better foothold for animals drawing 
heavy loads. 

In the drawing the front edge of the pavement, as shown, repre- 
sents the side next the curb or a section parallel to the curb. 

It is obvious that the wedge-shaped crevices may also be formed 
by setting the above-described blocks so that two vertical sides and 

two inclined sides come together alternately, as shown in 
12 Fig.5; and it is equally obvious that two blocks having their 

vertical sides together may be replaced by a single block hav- 
ing two inclined faces, as shown in Fig. 6, without any material 
change of plan, and with 4 considerable saving of labor and ex- 
pense in the construction. 

To construct my pavement prepare the roadway by grading it to 
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the proper form and ramming solid; then set the blocks as shown 
in Fig. 1, confining them permanently — the curbs of walks; then 
fill and ram the crevices with earth and gravel. 

I do not claim a wood pavement composed of wedge-shaped 
blocks when the blocks are laid alternately on larger and smaller 
ends so as to form a continuous surface of wood, but— 

What I do claim, and desire to secure by letters patent of the 
United States, is— 

A wood pavement composed of blocks, each side having a single 

plane surface and one or more of the sides being inclined, 

13 and the blocks being so laid on their larger ends as to form 

wedge-shaped grooves or spaces to receive concrete or other 
suitable filling, substantially as set forth. 


TURNER COWING. 


Witnesses: 


W. O. ANDREWS. 
J. R. BRETT. 


(Here follows diagram marked page 14.) 
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WititiaAM W. BaLrarp, of Elmira, New York, and Buren B. WaAp- 
- DELL, of Memphis, Tennessee. Buren B. Waddell assigns his 
rigit to Wm. W. Ballard. 


Improved Wood Pavement. 


Specification forming part of Letters Patent No. 94062, dated August 
24, 1869. 


To all whom it may concern: 


Be it known that we, Williath W. Baliard, of Elmira,in the county 
of Chemung and State of New York, and Buren B. Waddell, of 
Memphis, in the county of Shelby and State of Tennessee, have in- 
vented certain new and useful improvements in street pavements ; 
and we do hereby declare the following to be a full, clear, and exact 
description thereof, reference being had to the a tek oe draw- 
Ings, making part of this specification, and in which— 

Figure 1 is a perspective view of a section of pavement 

15 embracing our improvement. Fig. 2 is a perspective view of 

a piece of timber from which the ‘block is cut and showing 

the cuts made by the saw; and Fig. 3 is a perspective view of two 
of the blocks laid alongside of each other. 

To more clearly illustrate our invention we will proceed to de- 
scribe the construction, &c., referring by letters to the drawings. 

A represents the bed of the street, which is made slightly arched, 
the ends of the arch resting against thecurbs B B. Strips Care laid 
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upon said arch at right angles to the curb and at convenient dis- 
tances apart. Upon said strips is laid a flooring, composed of boards 
of any desired dimensions, and the blocks are then laid on this floor- 
ing in rows, and so as to break joints. These blocks are of a wedge 
shape, and are so laid as that their bases shall touch, forming a con- 
tinuous arch across the street, and leaving V-shaped spaces between 
the rows. These spaces are filled with concrete or its equivalent, 

and the whole surface tarred over, if thought necessary. 
16 The gutters are formed by inclining the bed slightly upward 
| at the curb and splitting the ends of the blocks ‘off to fit 
Bo. against the curb and the last one of the street blocks. 

The peculiarity of the blocks used in this pavement is that they 
are wedge shaped and having both sides at acute angles with the 
base and the grain running parallel with one and oblique to the 
other of these sides. 

A more perfect description of these blocks and the manner of 
producing them is given in another pending application, now on 
file in the United States Patent Office, entitled “ A’ method of cut- 
ting blocks for street pavements,” prepared and executed by us on 
the 29th day of September, 1868. 

The advantages of blocks having both sides beveled, with the 
grain running, as described, over the ordinary wedge-shaped block, 
are first and most important—that only one corner of the base is at 

all likely to become broken off by transportation and rough 
17 handling, whereas in the ordinary block both corners are 

liable to such accidents. Another advantage of the relation 
of grain to the sides of the block is that the V-shaped spaces have 
one perfectly smooth side, and consequently less opportunity is 
afforded to the gravel in the filling to jam and leave the lower por- 
tion of the space loosely or entirely unfilled. This is believed to be 
a difficulty in pavements constructed of wedge-shaped blocks hav- 
ing the grain running vertically, and thereby exposing the fiber on 
both the beveled sides of the blocks. 

A pavement constructed of our improved blocks can be laid ata 
less cost than any other wedge-shaped pavement, owing to the cheap- 
ness of the blocks. 

It has always been desirable to built pavements of wedge-shaped 
blocks, as they make a stronger and more durable pavement and 
are more easily laid, but so far it has been impracticable, owing to 
the expense of producing the blocks caused by the waste in material 

and extra sawing. 
18  -.. Having described the construction and advantage of our 
improved pavement, what we claim as new and desire to se- 
cure by letters patent is— ? 

J. As an article of manufacture, wedge-shaped blocks having the 
grain running parallel to one and oblique to the other of their bev- 
eled sides, and produced substantially in the manner referred to. 

2. A wooden street pavement constructed, substantially as herein- 
before described, of wedge-shaped blocks with the grain running 
and produced in the manner and for the purpose set forth. 
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In testimony whereof we have hereunto set our hands and affixed 


our seals this 19th day of July, 1869. 
W. W. BALLARD. L. 8. 
BUREN B. WADDELL. [t.s. 


In presence of— 
JOHNSTON G. FINNIE. 
GEO. W. L. CROOK. 


(Here follows diagram marked page 19.) 


19 UNITED STATES PATENT OFFICE. 


Wiiiam W. Batvarp, of Elmira, New York. and Buren B. Wap- 
DELL, of Memphis, Tennessee. Buren B. Waddell assigns all his 
right to William W. Ballard. | 


Improved Mode of Cutting Blocks for Wood Pavement. 


Specification forming part of Letters Patent No. 94063, dated — 


August 24th, 1869. 


To all whom it may concern: 

Be it known that we, W. W. Ballard, of Elmira, Chemung county, 
New York, and B. B. Waddell, of Memphis, Shelby county, Ten- 
nessee, have invented an improved mode of cutting blocks for street 
pavement; and we do hereby declare that the following is a full, 
clear, and exact description of the same, reference being had to the 
accompanying drawings, which are made a part of this specifica- 
tion. 

Figure 1 represents the lumber as the blocks are being cut off in 

order to give the ends of the blocks the proper angle or bevel. 
20 Fig. 2 represents the blocks after being cut off as above de- 

scribed before splitting. _ Fig. 3 represents the blocks in the 
act of being split on a saw-table, showing the rest or guide necessary 
to cut them in the proper direction. Fig. 4 represents the blocks 
finished and placed in the pavement. 

Our invention consists in a novel method of cutting and splitting 
blocks for wood pavement in such a manner that two cuts, or rather 
one cut and one splitting, will produce two finished blocks with 
level top and bottom and twosides beveled, one being with the grain 
and the other slightly oblique to the grain, without more waste of 
timber than is occasioned by the saws. 

We take a piece of lumber four and a half feet long, twelve inches 
wide, and seven inches thick. This is placed under the saws, as 
shown in Fig. 1, in an inclined position, so that the first cut will 
produce blocks with two sides inclined, the top and bottom level or 

in parallel planes. The first cut produces nine blocks, such 
21 as shown in Fig. 2, out of a piece of lumber, as described 
above. Each such block will then be twelve inches long, six 
inches high with the fiber, and seven inches wide across the fiber. 
These blocks are then split, as indicated in dotted lines, Fig. 2, 
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slightly oblique to the fiber, as seen also in Fig. 3, being brought 
toward the splitting saw in an inclined position, inclined in contra- 
distinction to a position level at top and bottom, in such a manner 
that the line of the cut will form the other two beveled sides of two 
blocks, each of which has the top and bottom level, or in parallel 
planes, and the sides beveled, as shown in Fig. 4, and, moreover, 
has the grain running in the direction of one of the beveled sides, 
as clearly shown in Figs.2 and 3. These biocks will then be twelve 
inches long, six inches high, three inches wide at top, and four 
inches wide at the base. | 

The figures of feet and inches we have, of course, used énly as 
an illustration, as different dimensions of lumber may be used, but 

those given will do for an ordinary street block. 
22 The two great advantages of this method are economy of 
lumber and of labor and time, the only loss of lumber being 
the small pieces cut off at each end to start the bevel. Each two cuts, 
or rather one cut and one splitting, produces two complete blocks 
ready for use. 

Having thus described our invention, what we desire to secure by 
letters patent is— 

The herein-described method of cutting blocks for wooden pave- 
ment, so as to form by two cuts, or one cut and one splitting, two 
finished blocks with top and bottom level, or in parallel planes, and 
the sides beveled, one side being inclined with the fiber, and with- 
out waste of material, substantially as set forth. 

WM. W. BALLARD. [L. s. 
BUREN B. WADDELL. [z. s. 
Witnesses : : 
EK. SHERMAN. 
BEN. A. SHEPHERD. 


23 Ex. T. E. B. No. 4. 


Whereas I, Turner Cowing, of the city and county of San Fran- 
cisco, California, did invent certain improvements in wood pave- 
ments, for which I did,in the month of October, 1865, or thereabouts, 
make application for letters patent of the United States; 3 

And whereas Tallmadge E. Brown, of Memphis, Tennessee, has 
agreed to purchase from me all the right, title, and interest which I 
have or may have in or to the said invention in consequence of the 
grant of letters patent therefor, and has paid to me, the said Turner 
Cowing, the sum of one dollar, the receipt of which is hereby ac- 
knowledged : 

Now, this indenture witnesseth: That for and in consideration of 
thesaid sum to me paid I haveassigned and transferred,and do hereby 
sell, assign, and transfer, to the said Tallmadge E. Brown the full 

and exclusive right to my said invention, with all the im- 
24 provements made by me, as fully set forth and described by 
me in the specification which I have prepared and executed 
preparatory to the obtaining of letters patent therefor, and I do 
hereby authorize and request the Commissioner of Patents to issue 
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the said letters patent to the said Tallmadge E. Brown as the as- 
signee of my whole right and title thereto for the sole use and benefit 


of the said Tallmadge E. Brown and his legal representatives. 


In testimony whereof I have hereunto set my hand and affixed 
my seal this fifteenth day of January, 1870. 
TURNER COWING. [1.s.] 


[5c. stamp. T.C. Jan. 15th, 1870. ] 


Sealed and delivered in the presence of— 
F. L. BOONE. 
GEO. H. STRONG. 


Recorded Mar. 28, 1870. 


Ex. T. E. B. No. 5. 


Whereas Turner Cowing, of San Francisco, California, did 
25 make certain new and useful improvements in wood pave- 
ments, for which letters patent of the United States were 
granted on the 5th day of April, 1870, and numbered 101,590 ; and 
whereas I, Tallmadge E. Brown, of Des Moines, in the county of 
Polk and State of Iowa, and the sole owner of said invention and 
letters patent by assignment duly recorded at page 150 of Liber Q 12, 
“Transfer of Patents;” and whereas William W. Ballard, of El- 
mira, in the county of Chemung and State of New York, is desirous 
of acquiring an interest therein, and has paid me the sum of one 
dollar, receipt of which is hereby acknowledged : 

Now, therefore, this indenture, witnesseth: That for and in con- 
sideration of the said sum to me paid I have assigned and trans- 
ferred unto the said William W. Ballard one undivided two — (2) 
of all my right, title, and interest in and to the said invention as 
secured by the said letters patent, as well as any and all reissues that 

may be granted, the same to be held and enjoyed by the said 
26 William W. Ballard and his legal representatives as fully 

and entirely as the same might have been held and enjoyed 
by me had this assignment and sale not heen made. 

Witness my hand and seal this 8d day of September, 1870. 

TALLMADGE E. BROWN. [z.s.] 


In presence of— 


WM. C. McINTIRE. 
Recorded Jan. 25th, 1876. 


Ex. T. E. B. No. 6. 


Whereas Turner Cowing, of San Francisco, California, did make 
certain new and useful improvements in wood pavements, for which 
letters patent of the United States were granted on the Sth day of 
April, 1870, and numbered 101,590 ; 
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he st And whereas I, Tallmadge E. Brown, of Des Moines, 

iT EB. in the county of Polk and State of Iowa, am the sole 

Sep.3.1870, owner of said invention and letters patent by as- 

P-°, ’ signment duly recorded at page 150 of Liber Q 12, 

“Transfers of Patents ;” 

27 And whereas Edward L. Marsh, of New York, in the county 

of New York and State of New York, is desirous of acquir- 

ing an interest therein, and has paid to me the sum of one dollar, 
receipt of which is hereby acknowledged : 

Now, therefore, this indenture witnesseth : That for and in consid- 
eration of the said sum to me paid I have assigned and transferred, 
and do hereby assign and transfer, unto the said Edward L. Marsh 
one undivided one-fifth (4) of all my right, title, and interest in and 
to the said invention as secured by the said letters patent, as well as 

any and all reissues that may be granted, the 
Recorded same to be held and enjoyed by the said Edward 
Nov, 21st, 1870. L. Marsh and his legal representatives as fully 
and entirely as the same might have been held 

and enjoyed by me had this assignment and sale not been made. 

Witness my hand and seal this 3d day of September, 1870. 

TALLMADGE E. BROWN. 

In presence of— 

WILLIAM C. McINTIRE. 


28 Ex. T. E. B. No. 7. 


Whereas letters patent of the United States were granted on the 
24th day of August, A. D. 1869, to William W. Ballard, of Elmira, 
New York, and Buren B. Waddell, of Memphis, Tennessee, for “ im- 
proved wood pavements,” numbered 94062; and whereas certain 
other letters patent were granted on the same day to the same par- 
ties fur “improved mode of cutting blocks for wood pavements,” 
numbered 94063; and whereas I, William W. Ballard, above men- 
tioned, became the sole owner of the entire right, title, and interest 
in and to the hereinbefore-recited letters patent by assignment- duly 
executed, respectively, on the 19th day of July, 1869, and on the 19th 
day of July, 1869, and recorded, respectively, at page 172, Liber A 12, 
and page 171, Liber A 12, “Transfers of Patents; ” 

And whereas I, William W. Ballard, did obtain in my own name 

certain other letters patent on the 24th day of August, 
29 1869, for “improved machine for sawing blocks for paving,” 

numbered 94061, which letters patent I have surrendered, 
with petition for reissue ; 

And whereas Tallmadge E. Brown, of Des Moines, Iowa, is de- 
sirous of acquiring an interest in all three of the herein-mentioned 
letters patent and any reissue thereof that may be granted, and has 
paid to me the sum of five dollars, receipt of which is hereby ac- 
knowledged : 

Now, this indenture witnesseth: That for and in consideration of 
the said sum to me in hand paid I have assigned and transferred, 
and do hereby assign and transfer, unto the said Tallmadge E. Brown 
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an undivided two-fifths (2?) interest in and to each and all three of 
the hereinbefore-recited letters patent and any reissues that may be 
granted thereon, the same to be held and enjoyed by the said Tall- 
madge E. Brown for his own use and behoof and for the use and be- 
hoof of his legal representatives to the full énd of the term for 
30 which the said letters patent were originally granted as fully 
and entirely as the same might have been held and enjoyed 
by me had this assignment aud transfer not been made. 
- In testimony whereof I have hereunto set my hand and seal this 
20th day of September, A. D. 1869. 
[SEAL. ] W. W. BALLARD. 


[5-c. stamp. W. W. B. Sept. 20, 1869.] 


Signed, sealed, and delivered in presence of— 
W. C. McINTIRE. 
HENRY S. JOHNSON. 


Recorded Sept. 20, 1869. 


Ex. T. E. B. No. 8. 


Whereas I, William W. Ballard, of Elmira, in the county of Che- 
mung and State of New York, am the sole owner of certain letters 
patent for wood pavements and machinery for cutting the blocks 
being letters patent numbered 94061, 94062, and 94063, dated Au- 
gust 24th, 1869; No. 99391, dated February Ist, 1870, and No. 
105,292, dated July 12th, 1870; 


[3-c. stamp, cancelled. Sept. 3, 1870.] 


31 And whereas Edward L. Marsh, of New York city, in the 
county and State of New York, is desirous of acquiring an in- 
terest therein ; 

Now, this indenture witnesseth: That for and in consideration of the 
sum of one dollar to me in hand paid, receipt of which is hereby 
acknowledged, I have assigned and transferred, and do hereby assign 
and transfer, unto the said Edward L. Marsh one undivided fifth 
part of all my right, title, and interest in and to the herein-recited 
letters patent and the invention hereby secured, the same to be held 
and enjoyed by the said Edward L. Marsh for his own use and be- 
hoof and the use and behoof of his legal representatives to the full 
end of the term for which letters patent are granted, as fully and 
entirely as the same might have been held and enjoyed by me had 
this assignment and transfer not been made, the same rights and 
privileges to extend to any reissue of the said letters patent which 

may be granted. 
32 Witness my hand and seal this 3d day of September, 1870. 
WILLIAM W. BALLARD. 


Signed, sealed, and delivered in presence of— 
WM. C. McINTIRE. 


Recorded Nov. 21, 1870. 


12 TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


Ex. T. E. B. No. 9. 


This is to certify that the Ballard Pavement Co., composed of W. 
| W. Ballard, T. E. Brown, and E. L. Marsh, have sustained great 
1 losses in consequence of the failure of the District of Columbia to 
| perform its contracts with said company and pay said company its 
| Just dues, and that the debts of the said company, some fifty thou- 
: sand ($50,000.00) dollars, have been paid in part and the remainder 
assumed by said Brown. 

Now, therefore, in consideration of the premises, the said Ballard 

and Marsh hereby assign, transfer, and set over unto the said 
Bo Brown all their interest, of whatever kind, in any of the 
_ assets, claims, contracts, suits brought and to be brought, 
claims for royalty and damages for infringements of patents, dam- 
ages for breaches of contract, balances due for work and labor per- 
formed, differences between the market value of certificates received 
by said company and the face value thereof, and any and all other 
rights, equities, and causes of action against any and all parties 
whomsoever. 


Dated at Washington, D. C., this 20th day of June, A, D. 1874. 
W. W. BALLARD. 


EK. L. MARSH. 


34 Subpenato Answer. Issued April 14, 1880. 
In the Supreme Court of the District of Columbia, April 14, 1880. 


TALLMADGE E. Brown, Complainant, 
against No. 7239, Eq. Doe. 20. 


District oF CoLuMBIA, Defendant. 


The President of the United States to the District of Columbia, 
defendant: 


You are hereby commanded to appear at this court at its first 
special term occurring twenty days after service of this subpena 
and answer the exigency of the original bill this day filed and en- 
titled as above, under pain of attachment and such other process of 
contempt as the court shall award. 


Witness D. K. Cartter, chief justice. 
R. J. MEIGS, Clerk, &c., 


By M. A. CLANCY, Ass’t Clerk. 


MEMORANDUM.—That the defendant herewith served is to enter 
its appearance in this suit in the clerk’s office on or before the day 
at which this writ is returnable; otherwise the bill may be taken 


for confessed. 
Marshal’s Return. 


Summoned def’t by service on Wm. J. Twining, Com’r, April 14, 


1880. 
F. DOUGLASS, Marshal. 
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3D Defendant’s Plea. Filed Apr. 21st, 1880. 
In the Supreme Court of the District of Columbia. In Eq. 


TALLMADGE E. Brown 
vs. No. 7239. 
Tue District oF COLUMBIA. 


_ The plea of the defendants, The District of Columbia, to the bill of 
complaint against it herein filed. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
contained to be true in manner and form as the same are herein 
set forth, for plea, nevertheless, to the said bill doth plead and aver— 

That the alleged cause of action set out and contained in the bill 
of complaint herein filed did not accrue within three (3) years before 
the filing of complainant’s bill. 

Wherefore this defendant prays judgment of this court 
36 whether it should be required to make any further answer to 
the said bill, and prays to be hence dismissed with its reason- 


able costs and charges in this behalf sustained. 
A. G. RIDDLE, 


Solicitor for Defendant. 
I certify that the above plea is, in my opinion, well founded in 
point of law. eS: 
A. G. RIDDLE, Ai?’y. 


I, W. J. Twining, one of the U. S. Commissioners for the District 
of Columbia, do solemnly swear that the above plea is not interposed 


for delay and that the same is true in point of fact. 
W. J. TWINING. 


Subscribed and sworn to before me this the 20th day of April, 1880. 
[SEAL. } WILLIAM TINDALL, 
Notary Public. 


37 Motion for Leave to Amend Bill. Filed May 20, 1880. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown 
vs. No. 7239, Eq. Doc. 20. 


THe District oF COLUMBIA. 


The complainant moves the court to give him leave to amend his 
bill of complaint by striking out,in the 10th paragraph thereof, the 
words and figures “ 1873, 1874, 1875, and 1876 ” and inserting in lieu 
thereof the words and figures “ and between the first day-of Janu- 
ary and the last day of November, in the year 1873.” 

WORTHINGTON & HEALD, 
Solicitors for Complainant. 


A th i ie 
Peete 
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Iam willing that the amendment should be made as above. 
RIDDLE, Ait’y D. C. 


The plea may stand to the amended bill. 
RIDDLE, At’’y D. C. 


38 Order Granting Leave to Amend the Bill. Filed May 20, 1880. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown 
vs. two, 7239, Eq. Doc. 20. 


Tue District oF COLUMBIA. 


Upon consideration of the motion of the solicitors for the com- 
plainant this day filed and the consent of the solicitor for the de- 
fendant thereto subjoined, it is, this 25th day of May, 1880, ordered 
that the complainant have leave to amend his bill of complaint in 


accordance with the terms of his motion. 
A. B. HAGNER, 
Asso. Justice. 


Amendment to Bill. Filed May 21st, 1880. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown 
US. No. 7238, Eq. Doc. 20. 


THe District oF COLUMBIA. 


By leave of the court first had and obtained the com- 

og plainant hereby amends his bill of complaint by striking out, 
in the tenth paragraph of the same, the words and figures 
1873, 1874, 1875, and 1876” and inserting in lieu thereof the 
words and figures “and between the first day of January and the 


last day of November, in the year 1873.” 
WORTHINGTON & HEALD, 


Solicitors for Complainant. 


Order Granting Leave to Further Amend the Bill. Filed June 10, 1880. 
In the Supreme Court of the District of Columbia. 
TALLMADGE E. Brown 

vs. No. 7239, Eq. Doc. 20. 
THE District oF COLUMBIA. | 
Upon motion of the solicitors for the complainant, it is, this 10th 
day of June, 1880, ordered that the complainant have leave to amend 


his amended bill of complaint in this case by striking out, in the 
tenth paragraph thereof, the words and figures “and between the 


i i a 
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first day of January and the last day of November, in the year 
1873,” and inserting in lieu thereof the words and figures “ 1878, 
and between the first day of January, 1874, and the 22nd day of 


June, 1874.” 
WALTER S. COX, Justice. 


40 = Amendment to Amended Bill. Filed June 10, 1880. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown 
vs. No. 7239, Eq. Doc. 20. 
Tue District oF COLUMBIA. 


By leave of the court the complainant hereby further amends his 
bifl of complaint in this case by striking out, in the tenth paragraph 
thereof, the words and figures “and between the first day of Jan- 
uary and the last day of November, in the year 18738,” and insert- 
ing in leu thereof the’ words and figures “1873, and between the 
first day of January, 1874, and the 22nd day of June, 1874.” 

WORTHINGTON & HEALD, 
Solicitors for Compl't. 


Let the plea of the Dist. of Columbia to the original bill stand as 
a plea to amended bill. 
June 10th, 1880. 7 
FRANCIS MILLER, A. A. D.C. 


4] Demurrer. Filed Sep. 22, 1880. 


In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 


vs. No. 7239. 
THe District oF COLUMBIA. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
contained to be true in manner or form as the same are therein set 
forth, doth demur thereto and for cause of demurrer show that the 
said complainant hath not in and by his said bill stated such a case 
as doth or ought to entitle him to any such discovery or relief as is 
thereby sought and prayed for from or against this defendant. 
Wherefore, and for divers other errors and imperfections in said bill 
contained, this defendant demands the judgment of this court 

whether he shall be com- to make any further or other an- 
42 swer to the said bill or any of the matters and things therein 
contained, and prays to be hence dismissed with its reason- 
able costs in this behalf sustained. 
. FRANCIS MILLER, 


Attorney for the District of Columbia. 
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I hereby certify that the foregoing demurrer is-well founded in : 


point of law and not interposed for delay. 
FRANCIS MILLER, 


Attorney for the District of Columbia. 


In the Supreme Court of the District of Columbia. 


TALLMADGE E. BRown ) a 
v8. No. 7239, Eq. Doc. 20. : 
Tue District oF COLUMBIA. if ) ) 


Set down demurrer for argument. 


Sept. 22, 1880. 
WORTHINGTON & HEALD, 
Ait’ys for PVt TF. 


43 Order Overruling Demurrer and Giving Def’t Time to Answer. 
Filed Oct. 4, 1880. | Eva 


In the Supreme Court of the District of Columbia. 


‘TALLMADGE E. Brown 3 
US. \ wo 7239, Eq. Doc. 20. 
THE District or CoLUMBIA. 


This cause came on to be heard at this term upon the bill of com- 
plaint and the demurrer of the defendant thereto, and was argued 
by counsel for the respective parties; and, upon consideration thereof, 

| it is, this 4th day of October, 1880, ordered that said demurrer be, 
| and it is hereby, overruled ; and, the defendant’s counsel having in 
| open court asked for leave to answer the bill, it is further ordered 
| that time be given the defendant for tbat purpose to and including 
: the 7th dav of of December, 1880. 

W. S. COX, J. 


44 Plea. Filed Dec. 9, 1880. 


In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown 
US. No. 7239, Eq. Doc. 20. 
THe District oF COLUMBIA. 


The plea of the District of Columbia to the bill of complaint herein 
filed. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
contained to be true in manner and form asthe same are therein 
set forth, for plea, nevertheless, to the said bill, doth plead and 
aver— 

That the complainant and patentees had, prior to the alleged in- 
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fringement, laid their pavement, and the defendant had no notice of 
the fact that it was infringing the patents or either of them. 

Wherefore this defendant humbly prays judgment of this 

45 court whether he shall be compelled to make any further or 

other answer to the said bill of complaint, and prays to be 

dismissed with its reasonable costs and charges in this behalf sus- 


tained. 
FRANCIS MILLER, 
Solicitor for Defendant. 


I, Josialh Dent, one of the Commissioners for the District of Co- 
lumbia, do solemnly swear on affirmation and belief that the above 


_ plea is not interposed for delay and is true in point of fact. 
J. DENT. 


Subscribed and sworn to before me this the eighth day of Decem- 


ber, 1880. 
[SEAL. ] WILLIAM TINDALL, 
Notary Public. 


I certify that in my opinion the above plea is well founded in 


point of fact. 
FRANCIS MILLER, 
Solicitor for Defendant. 


46 Decree Overruling Plea. Filed Jan. 27, 1881. 
In the Supreme Court of the District of Columbia. In Equity. 


TALLMADGE E. Brown 
| vs. No. 7239. 
THE DIstTrRiIcT OF COLUMBIA. 


This cause came on to be heard at this term upon bill and the plea 
last filed by the defendant, and was argued by counsel for the re- 
spective parties; and, upon consideration thereof, it is, this 27th 
day of January, 1881— 

Ordered, adjudged, and decreed that said plea be, and it is hereby, 
overruled, but without prejudice to the right of the defendant to 
make the same defence in its answer; and it is further ordered that 
the defendant have leave to file an answer in this case on or before 
the 26th day of February, 1881. 

| W. S. COX, J. 
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47 Answer to Original Bill. Filed Apr. 1, 1885. 
In the Supreme Court of the District of Columbia. In Eq. 


TALLMADGE E. Brown 
vs. No. 7239. 


Tue District oF COLUMBIA. 


The answer of the District of Columbia to the bill of complaint 
herein respectfully represents— . 

Ist and 2nd. That it admits the statements contained in the first 
and second paragraphs of said bill. 

3rd, 4th, 5th, 6th, 7th, 8th, 9th. That it is not informed as to the 
statements contained in paragraphs three (3) to nine (9), inclusive, 
and does not admit the truth of the same, but if the same be deemed 
material to the issues of this cause it demands strict proof thereof. 

10th. For answer to the tenth paragraph of said bill this defend- 
ant says that no pavements were laid down within the District of 
Columbia under the patents named in said bill, to the best of its 

knowledge and belief; that none of the contracts made 
48 by the Board of Public Works of the District of Columbia 

called for pavements to be laid under said patents. This de- 
fendant denies that it in any way violated the rights of the ccm- 
plainant, and says that it is not indebted in any manner to said 
complainant on account of his said alleged patents. . 

Further answering said bill, this defendant says that all the sub- 
stantial claims of the complainant’s alleged patents were covered by 
previous patents granted to Nicholson, being patent No. —, 
issued by the United States Patent Office on the — day of ,18—; 
to D. L. De Golyer, patent No. 88765, issued April 6th, 1879; to Alex- 
-ander Miller and C. Mason, No. 76227, issued March 31, 1868; to 
Henry M. Stone, No. 72110, issued December 10th, 1867, and to 
H. L. Cranford, No. 93280, issued August 3d, 1869, and by patents 

granted to others; that wooden pavements in all substantial 
49 particulars identical with those described in the alleged let- 

ters patent have been laid and used more than two (2) years 
before the said patents were applied for by the cities of Chicago, 
St. Louis, Cincinnati, Cleveland, Buffalo, New York, and Boston. 

And that the said complainant and his assignors were present in 
said District while these pavements for which he claims damages 
were being laid, and knew of the fact that the District was contract- 
ing to have them laid under the various patents for wooden pave- 
ments that were used, and that neither he nor they ever in any 
manner informed or notified the said District that in making said 
contracts and laying said pavements it was violating his rights or 
infringing his patents; nor did the complainant or his assignors 
ever give, as required by law, sufficient notice to the public or this 

defendant that his alleged invention was patented. 
50 And, for further answer to said bill, this defendant says 
that the alleged patents are null and void, for the reason that 
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the alleged invention is neither new nor useful; and it further 
avers that any damages that may have occur-ed to any one in con- 
nection with the laying of said pavements have fallen most heavily 
and disasterously upon the said District. | 
And, further answering, this defendant says that the matters and 
things set up in the complainant’s declaration and of which the 
complainant complains are barred by the statute of limitations. 
ts ' And now, having fully answered, this deponent prays to be hence 
dismissed with its reasonable costs in this behalf sustained. 
[D. C. SEAL. | By FRANCIS MILLER, 
is Solicitor. 


51 Replication. Filed Apr. 4, 1881.. 
In the Supreme Court of the District of Columbia. 


T. E. Brown 
US. No. 7239, Eq. Doc. 20. 


DIsTRICT OF COLUMBIA. 


The plaintiff joins issue upon the defendant’s answer and will hear 
the cause on bill, answer, and proofs. 


WORTHINGTON & HEALD, 
Sol’rs for Compl’t. 


Order Fixing Time for Taking Depositions. Filed Apr. 5th, 1881. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown 
US. No. 7239, Eq. Doc. —. 


Tue District oF COLUMBIA. 


Upon motion of the solicitor for the complainant it is, this 5th day 

of April, 1881, ordered that the complainant shall be allowed twenty 

days from this date for taking his evidence-in-chief; that the 

52 defendant shall be allowed thirty days after the complain- 

ant closes his evidence-in-chief to take evidence in reply, 

and that the complainant shall be allowed ten days after the de- 
fendant shall close its evidence to take depositions in rebuttal. 


By the court: 
. A. WYLIE. 


B. 
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53 Testimony for Complainant. Filed Jun. 6th,1881. R. J. Meigs, 
Clerk. 


In the Supreme Court of the District of Columbia. 


T. E. Brown 
v Eq. No. 7239, Doc. 20. 


DIstTRICT OF COLUMBIA. 
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ALBERT HARPER, Examiner. 


54 District OF COLUMBIA, ; ae 
County of Washington, { °°’ 


In the Supreme Court of the District of Columbia. 
T. E. Brown \ 


i) 


No. 7239, Eq. Doc. 20. 
DIsTRICT OF COLUMBIA. { 


Be it remembered that at an examination of witnesses begun and 
held on the 8th day of April, 1881, and continued from time to time 
by adjournment unti! the 13th day of April, 1881, when the within 
depositions were taken, I, Albert Harper, an examiner in chancery, 
did cause to be personally present at the office of Messrs. Worthing- 
ton & Heald, at different times, in the city of Washington, in said 
District, the within-named witnesses to testify on the part and be- 
half of the complainant in a certain cause now depending in the 
supreme court of the District of Columbia, wherein Tallmadge E. 
Brown is complainant and The District of Columbia is defendant. 

Washington, D. C., June 6th, 1881. 

ALBERT HARPER, 
Examiner in Chancery. 


55 In the Supreme Court of the District of Columbia. 


T. E. Brown 
v. No. 7239, Eq. Doc. 20. 
DiIstRICT OF COLUMBIA. 


The defendant will take notice that the plaintiff will proceed to 
take the testimony of witnesses in the above-entitled cause on Thurs- 
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day, the 7th day of April, 1881, before Albert Harper, examiner in 
chancery, at the office of Worthington & Heald, No. 501 F street 
northwest, Washington, D. C., commencing at two o'clock p. m.,and 
continuing from day to day until said testimony shall be completed. 
WORTHINGTON & HEALD, 
Sol’rs for Complainant. 
To Francis Miller, Esq., sol’r for def’t. 


Service acknowledged this 6th day of April, 1881. 
A. G. RIDDLE, 
Alt’y D. C. 


55a In the Supreme Court of the District of Columbia. In 
Equity. 


TALLMADGE E. Brown 
v. No. 7239, Doc. 20. 
THe DistRict OF COLUMBIA. 


TuHuRsDAY, April 7th, 1881—2 ’cl’k p. m. 


Met pursuant to the foregoing notice. 
Present: Mr. J. C. Heald, of counsel for complainant. 7 
Owing to inability of the counsel for defendant to appear, ad- 
journed until to-morrow (Friday), April 8th, 1881, at 2 o’clock p. m. 
ALBERT HARPER, Examiner. 


Fripay, April 8th, 1881—2 ’cl’k p. m. 
Met pursuant to adjournment. 
Present: Messrs. Worthington & Heald, counsel for complainant, 
and Francis Miller, Esq., counsel for the defendant. 
Whereupon counsel for complainant offer in evidence the follow- 
ing documents: 
Ist. Certified copy of letters patent of the United States granted 
to Tallmadge E. Brown April 5th, 1870, No. 101,590, which 
56 is herewith filed in evidence and marked “ Exhibit A.” 
2d. Certified copy of an assignment from Tallmadge E. 
Brown to William W. Ballard of two-fifths interest in said patent 
No. 101,590, dated September 3d, 1870, which is herewith filed in 
evidence and marked “ Exhibit B.” 
- 3d. Certified copy of an assignment from Tallmadge E. Brown to 
Edward L. Marsh of one-fifth interest in said patent No. 101,590, 
which is herewith filed in evidence and marked “ Exhibit C.” 
4th. Certified copies of letters patent of the United States issued to 
William W. Ballard August 24th, 1869, No. 94062, which is here- 
with filed in evidence and marked “ Exhibit D.” 
5th. Certified copy of an assignment dated 20th of September, 
1869, from William W. Ballard to Tallmadge E. Brown of two-fifths 
interest in said patents Nos. 94062 and 94063, which is filed here- 
with in evidence and marked “ Exhibit E.” 
6th. Certified copy of an assignment dated 3d of September, 1870, 
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53 Testimony for Complainant. Filed Jun. 6th, 1881. AR. J. Meigs, 
Clerk. 


In the Supreme Court of the District of Columbia. 


T. E. Brown 
v Eq. No. 7239, Doc. 20. 


DIstTRIcT OF COLUMBIA. 
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ALBERT HARPER, Examiner. 
54 DistRIcT OF COLUMBIA, ; zo 
County of Washington, {~” 


In the Supreme Court of the District of Columbia. 


T. E. B h 
: ROWN l 


No. 7239, Eq. Doc. 20. 
DISTRICT OF COLUMBIA. ( 


Be it remembered that at an examination of witnesses begun and 
held on the 8th day of April, 1881, and continued from time to time 
by adjournment unti! the 13th day of April, 1881, when the within 
depositions were taken, I, Albert Harper, an examiner in chancery, 
did cause to be personally present at the office of Messrs. Worthing- 
ton & Heald, at different times, in the city of Washington, in said 
District, the within-named witnesses to testify on the part and be- 
half of the complainant in a certain cause now depending in the 
supreme court of the District of Columbia, wherein Tallmadge E. 
Brown is complainant and The District of Columbia is defendant. 

Washington, D. C., June 6th, 1881. 

ALBERT HARPER, 
Examiner in Chancery. 


55 In the Supreme Court of the District of Columbia. 


T. E. Brown 
v. \ wo 7239, Eq. Doc. 20. 
District OF COLUMBIA. 


The defendant will take notice that the plaintiff will proceed to 
take the testimony of witnesses in the above-entitled cause on Thurs- 


oy 


TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 21 


day, the 7th day of April, 1881, before Albert Harper, examiner in 
chancery, at the office of Worthington & Heald, No. 501 F street 
northwest, Washington, D. C., commencing at two o’clock p. m.,and 
continuing from day to day until said testimony shall be completed. 
WORTHINGTON & HEALD, 
Sol’rs for Complainant. 
To Francis Miller, Esq., sol’r for def’t. 


Service acknowledged this 6th day of April, 1881. 
A. G. RIDDLE, 
Att'y D. C. 


55a In the Supreme Court of the District of Columbia. In 
Equity. 


TALLMADGE E. Brown 
v. No. 7239, Doc. 20. 
THe District OF COLUMBIA. 


THurspDAY, April 7th, 1881—2 ’cl’k p. m. 


Met pursuant to the foregoing notice. 

Present: Mr. J. C. Heald, of counsel for complainant. 3 
Owing to inability of the counsel for defendant to appear, ad- 
| journed until to-morrow (Friday), April 8th, 1881, at 2 o’clock p. m. 
ALBERT HARPER, Examiner. 


Fripay, April 8th, 1881—2 ’cl’k p. m. 
Met pursuant to adjournment. 
Present: Messrs. Worthington & Heald, counsel for complainant, 
and Francis Miller, Esq., counsel for the defendant. 
Whereupon counsel for complainant offer in evidence the follow- 
ing documents: 
Ist. Certified copy of letters patent of the United States granted 
to Tallmadge E. Brown April 5th, 1870, No. 101,590, which 
06 is herewith filed in evidence and marked “ Exhibit A.” 
2d. Certified copy of an assignment from Tallmadge E. 
Brown to William W. Ballard of two-fifths interest in said patent 
No. 101,590, dated September 3d, 1870, which is herewith filed in 
evidence and marked “ Exhibit B.” 
3d. Certified copy of an assignment from Tallmadge E. Brown to 
Edward L. Marsh of one-fifth interest in said patent No. 101,590, 
which is herewith filed in evidence and marked “ Exhibit C.” 
4th. Certified copies of letters patent of the United States issued to 
William W. Ballard August 24th, 1869, No. 94062, which is here- 
with filed in evidence and marked “ Exhibit D.” 
5th. Certified copy of an assignment dated 20th of September, 
1869, from William W. Ballard to Tallmadge E. Brown of two-fifths 
interest in said patents Nos. 94062 and 94063, which is filed here- 
with in evidence and marked “ Exhibit E.” 
6th. Certified copy of an assignment dated 3d of September, 1870, 
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from William W. Ballard to Edward L. Marsh, conveying 

57 one-fifth interest in said patent No. 94062 and other patents, 

which is herewith filed in evidence and marked “ Exhibit F.” 

7th. Certified copy of letters patent of the United States granted 

to William W. Ballard August 24th, 1869, No. 94063, which is here- 
with filed in evidence and marked “ Exhibit G.” 


And thereupon TALLMADGE E. Brown, being produced as com- 
plainant’- witness, of lawful age and duly sworn, deposes and says: 
7 


Direct examination by Mr. WorTHINGTON: 


1 Q. You are the complainant,-Mr. Brown, in this case? 

A. Tam. 

2Q. Where do you reside and what is your age? 

A. Des Moines; I am fifty years of age. 

3 Q. Please look at the docyment which I now hand you and 
state if you recognize the signatures thereon and whether they are 


genuine. 
A. Ido. They are the signatures of William W. Ballard and E. 


L. Marsh and are genuine. 
58 4 Q. How do you recognize their signatures? Have you 
seen them write ? 
A. Iam very well acquainted with their handwriting—both of 


them. 
5 Q. In whose possession has that paper been since the time of its 
date? 

A. In mine. 

(Said paper is here offered in evidence by counsel for complainant, 
and the same is herewith filed in evidence and marked “ Exhibit H.”) 

(It is here agreed by counsel for respective parties that the exam- 
iner Shall make a copy of the above paper and file it herewith in 
evidence as above instead of the original.) 


6 Q. From whom did you receive it? 

A. I received it-from Mr. Ballard and Mr. Marsh. 

7 Q. Was there any consideration for the execution and delivery 
of that paper to you by them ? 

A. There was. 

8 Q. What was it? 

A. Well, I think it was considerably over fifty thousand dollars; 
largely over fifty thousand dollars. 


59 APRIL 8TH, 1881. 


TALLMADGE E. Brown recalled. 
Direct examination by Mr. WortTHINGTON: 


1 Q. Do you know Alexander R. Shepherd ? 


A. I do. 
2 Q. How long have you known him? 
A. Since about 1870. I know he was the active man in the Board 


on 
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of Public Works during its operations here, and the only man that 
did much with the contractors; the only man that the contractors 
could get to to do anything. Most of the contractors could not do 
anything but with him. | 

3 Q. Did you at that time, while Mr. Shepherd was a member of 
the Board of Public Works, have any conversation with him in refer- 
ence to these patents which have been offered in evidence to-day in 
this case? 

A. I remember such a conversation. 

4Q. When did it occur? 

A. Well, I should say it occurred in the year 1872; I should say 
it was early in 1872. . 

5 Q. How do you fix the date? 
60 A. Well, I think it was before we laid any pavements here ~ 
and we laid our first pavement here in 1872. 

6 Q. What time in 1872? 

A. Well, we laid pavement on R street in about October, 1872; 
that is my best recollection. 

7 Q. Where did this conversation take place? 

A. In Shepherd’s store on Pennsylvania —, in his office. People 
at that time had to go to his office at his store to transact public 
business, and then had to take their chances, as the boys do at the 
post office, to get in. ; 

8 Q. Who was present ? 

A. Mr. Ballard, myself, and Mr. Shepherd. We went there for 
the purpose of notifying the Board of Public Works, through him, 
that we should hold the District of Columbia responsible for putting 
down in this District the wedge-shape blocks in any form, inasmuch 
as we held the patents that covered every form of it that was being 
used in pavementsgand I think gave him the numbers of our patents. 

Mr. Shepherd’s answer was that, so far as that was concerned, 
61 none of you will lay any pavements in this city without in- 

demnifying the District against infringers ; that is about the 
conversation as I remember it. I intend by this answer to say that 
I fully made known to Gov. Shepherd all that I went there to say 
on the subject of infringers. 

9 Q. Please begin again and state what you said to Mr. Shepherd 
and the substance of the conversation, without reference to what you 
went there for. 3 

A. I said to Mr. Shepherd that the Ballard Pavement Company 
were the owners of the wedge-shaped block and the pavement made 
from it, and that their patents covered that block in every form, and 
forbidding the use of the wedge-shaped block in the District of Co- 
lumbia, and I think we gave him notice at that time of the number 
of our patents. 

10 Q. What patents were they ? 

A. I mean the three patents offered in evidence here to-day in this 
case. Mr. Shepherd replied to that in substance that none of you 

will lay pavements in this city without giving the District 
62 sufficient bond indemnifying against infringers. 


11 Q. Was that all? 
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A. I think so. I have given, I think, what he said and what I 
said. 

12 Q. To your knowledge, was any other notice than this given to 
the District authorities in reference to the matter of the infringe- 
ment of these patents in evidence here? 

A. I cannot swear positively that we served our printed form of 
notice, but I have no doubt that we did do it, from our practice. 
We had a printed circular containing the numbers of these patents, 
which was sent to all of the cities where wooden pavements were 
then being laid, and I think we sent quite a number of them to the 
Board of Public Works from time to time lest they should forget 


what we had done. 
13 Q. What is the basis of your knowledge on that subject? You 


" say you think we did this? 


A. One fact, which is not so distinct as this conversation with Shep- 
herd: One of the clerks in the office of the Board of Public Works, 
probably it was Secretary Johnson, alluded to the fact, 
63 one day when I happened to be there, that we seemed to be 
making a fuss about the right of the District to lay several of 
the pavements they were then laying. Thatis my recollection. In 
some cases those notices were sent to the officers. That was very 
difficult to do. We sent them sometimes to the sheriff of the county 
and had them returned served upon the proper officers and the cir- 
cular returned to our office in NewrYork; but the more usual way, 
I think, was to send them to the engineers by mail. We had a great 
many struck off and sent a great many all over the country. As 
long as we were in the business we kept doing it to have no doubt 
about it. 


14Q. Have you one of the circulars? 
A. I have not got one with me. I don’t know whether Mr. Bal- 


lard has one (Mr. Ballard: No; I have not). We have them at 


home. I can get one. 
15 Q. Whose business, if anybody’s, was it to send these circulars 


forth ? 
A. I think Mr. Marsh use- to write the letters and use- to do it. 


16 Q. Where is he now? 
64 A. He is at Des Moines. 


(Adjourned until April 11th, 1881, Monday, at seven o’clock p. m., 
by consent.) 
ALBERT HARPER, Examiner. 


65 WEDNESDAY, April 13th, 1881—7 ’cl’k p. m. 
Tallmadge E. Brown. 


Cross-examination by Mr. MILLER: 


1 Q. Mr. Brown, will you please state how this consideration for 
that assignment, “ Exhibit H,” was paid ? 

A. It was paid in money, nearly all of it. 

2Q. How much money? 
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A. Over forty thousand dollars in cash. 

3 Q. To whom was it paid? 

A. Paid to different banks about the country. I paid the notes of 
the Ballard Pavement Company. 

4 Q. Have you those notes? 

A. Yes, sir; I have them at home. 

5 Q. Will you produce them ? 

A. Yes, sir; I can send for them. 

6 Q. Will you state at what banks they were paid ? 

A. Yes, sir. 

7 Q. What were they ? 

A. Well, different banks. If you like I will give you some 


| 66 of them, not all, perhaps. I paid thirteen thousand dollars 


to J. C. Starr, of Moline, [llinois; I don’t remember how it 
is speit. Of course, these names are not fresh in my memory ; I have 
a list of them at home. I will say this, that after Mr. Allen’s fail- 
ure, who had endorsed for the Ballard Pavement Company and me, 
I went on to Chicago and at one time took up forty thousand dol- 
lars of the paper and gave my sight drafts on the mayor of Memphis 
for about forty thousand dollars. 

8 Q. What was the name of the mayor? 

A. At that time it was John Logue. I gave my drafts on the 
mayor of Memphis for about forty thousand dollars, alternated them, 
and they were all paid within six months from the time I took 
them up. I took up forty thousand dollars at one time. 

9 Q. When was that? 

A. That was after B. F. Allen’s failure. I think he failed on the 
19th of January, 1875—about January, 1875. I paid for the Bal- 

lard Pavement Company about that time about fifty thousand 
67 dollars of their debts, which left the other members of the 

company largely behind and left my account from thirty to 
fifty thousand dollars ahead. I can’t give particulars without 
looking at the books, but I can give you the names, a list of all the 
debts paid, to whom paid, and how much money, but I guess, in 
round numbers, that I paid about fifty thousand dollars in the year 
1875 for the Ballard Pavement Company. 

10 Q. And that was the consideration of this assignment (refer- 
ring to “ Exhibit H ”)? 

A. It was. 

11 Q. You speak of laying a pavement on R street in October, 
1872; was that the first pavement you laid? 

A. In this city; yes, sir. 

12 Q. Do you know how long before you laid that pavement or 
whether it was before or after you laid that pavement that this con- 
versation that is spoken of with Shepherd occurred ? 

A. That R-street pavement was laid in October, 1872, and this 
conversation was before that. 

13 Q. How long before ? 
68 A. I would not undertake to say how long before, but it 
was before that. 

14 Q. Well, was it a day, a week, or a month? 

4—137 


26 TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


A. My impression is that it was three or six months before. I 
should have said quite early in 1872—late in 1871 or early in 1872, 
I should say the conversation was. 

15 Q. You say you fix the date that it was in 1872 by the fact that 
you laid the first pavement here in 1872. How do you fix that date? 
You say that is what enables vou to say it was 1872. 

A. It was before that, [ know. We were here trying to get con- 
tracts of Mr. Shepherd, or through him, and I know it was before we 
were here trying to secure contracts through Shepherd that we had 
this interview, and that was, I don’t know how many months, before 
the R-street pavement was laid, but I know it was some tinye before. 

16 Q. Your notification to Mr. Shepherd was against putting down 
in this District wedge-shaped blocks in any form ? 

A. It was; it was the same to him in substance that this printed 

circular is—“ Exhibit L” in evidence here—and I won’t 
69 swear positively to it, but I think we gave Mr. Shepherd one 

of those printed circulars at that time. That is my best rec- 
ollection. I have no doubt we did. 

17 Q. What do you mean by you have no doubt you did; have 
you any recollection ? 

A. That is my best recollection. 

18 Q. Have you any recollection ? 

A. I have. I] went there for the purpose of giving Mr. Shepherd 
the noticeembraced in that printed form—that circular. Thatcircular, 
to my personal knowledge, had been gotten up before that interview 
with Shepherd. We got up those blanks and had them served in a 
great many places, and I went there with Mr. Ballard to see Mr. 
Shepherd, as the president of the Board of Public Works, with a view 
of giving him the same notice that we were giving cities generally. 
I don’t remember positively of reading the notice to him, but I am 
very confident that I had one with me, and gave him one. 

19 Q. Does that confidence arise from recollection of having one 
of those papers with you? 

A. It arises from the motive that I had in going there to see 

him, coupled with the conversation that is very distinct in 
70 my memory. 
20 Q. Will you please give that conversation as near as 
you can in the language used? 

A. We said to Mr. Shepherd that we controlled the wedge-shaped 
blocks in every form, and we forbid the use of it without our written 
consent or without our consent; that we should hold the District 
responsible for the use of our pavement, and I think gave him one 
of these printed circulars; I have no doubt I did. In answer to 
which Mr. Shepherd said that so far as that was concerned none of 
us would lay a pavement without giving the District good bonds 
against all claims for infringements. 

21 Q. You say you have no doubt; you don’t speak from recollec- 
tion of having the circular? 

A. Weli, I went there for the purpose of giving the notice; we 
generally gave it in that way, and I have no doubt while there that 
I gave him one. 


rs 


S 


TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 27 


22 Q. Well, that is a matter of argument. 
A. If you ask me the question vou must take my answer. I won’t 
swear positively that I gave him one, but I think I did; that 
71 is my best recollection—that I gave him one. 
23 Q. It was Mr. Marsh’s business, you say, to send these 
circulars out? 

A. No, I did J say that; I think Mr. Ballard was asked the 
question. 

24 Q. (Reading from Mr. Brown’s direct examination :) You say, 
“T think Mr. Marsh, who attended to the writing of the letters, used 
to do it.”.. He was a member of the firm of the Ballard Pavement 
Company ? : 

A. He was; yes, sir. 

25 Q. Where was the Ballard Pavement Company organized, Mr. 
Brown, and when ? 

A. The Bellard Pavement Company was organized in New York, 


having its office at No. 117 Broadway, New York; it was organized 


about 1869 or 1870. 

26 Q. Can you give the exact date? 

A. I cannot here. I could by looking at our books. It wasa pri- 
vate copartnership entered into by three of us, and, as I think more 
about it, I shouid put the date 1869 or 1870—1869, I guéss. 

27 Q. Was it a- incorporated company ? 

A. Not at all; it was a private copartnership. 

28 . Then, it was you three gentlemen trading under the firm 

name of the Ballard Pavement Company ? 


72 A. Yes, sir. 
29 Q. Were you here during the years that you sue- for this 
infringement ? 
I was. 


30 Q. All the time? 
A. Not all the time, but I was here occasionally during the prog- 
ress of the work by the Board of Public Works. 


Redirect by Mr. WoRTHINGTON : 


31 Q. Are you able to give any further information than that you 
have already given in answer tothe question by Mr. Miller in refer- 
ence to the details of the pavements made by you for the Ballard 
Pavement Company as going to make up the consideration of the 
assignment marked “Exhibit H?” If so, please do it. 

A. IT will say generally that about the month of January, 1875, 
the Ballard Pavement Company had of paper with different banks 
and bankers and private individuals, mostly in Chicago, about fifty 
thousand dollars; that paper I took up; it was credited to me on 

the books, so that I paid on account of losses and debts for the 
73 Ballard Pavement Company which was incurred largely by, 
as specified in the assignment, by the failure of the District of 
Columbia to perform its contract with the Ballard Pavement Com- 
pany— that heavy loss I paid: About forty thousand dollars of the 
same was paid by me by sight drafts on John Logue, the mayor of 
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Memphis, in one-thousand-dollar drafts, the numbers of which & 
the payees of which all appear on my stub book, now in my safe at 
Des Moines, Iowa, and which I will produce if required. Those 
drafts have all been paid. 

32 Q. How aboutthe remainder of the fifty thousand dollars ? 
That accounts for forty thousand dollars; what about the rest; how 
was that paid; do you recollect ? 

A. I don’t recollect just at this time; only I know I paid their 
debts—paid or assumed them. There is one debt that has not been 
paid; I have not fully paid it, but I have assumed it and secured it. 

33 Q. What is the amount of that debt? 

A. Ten thousand dollars. 

34 Q. What debt is that? 
74 A. That is to John Arnot, Chicomangr Bank, Elmira, New 
York. I cut off my Memphis bonds coupons and assigned to 
him as collateral thirteen thousand dollars. Suit has been brought 
thereupon and part of the money collected and paid over to Mr. 
Arnot, who still holds the note and the coupons. 

30 Q. What proportion has been paid you cannot tell ? 

A. No, sir. 

36 Q. The claim against the city of Memphis to which you are 
referring has been, I believe, before the Supreme Court of the United 
States and is reported in one of the Supreme Court Reports, is 
it not? 

A. Yes, sir. 

37 Q. Can you give the volume of the report and the title of the 
case? 

A. It seems to me it is sixth or eighth Otto. 

38 Q. It is one of the Supreme Court Reports and is entitled City 
of Memphis vs. Brown ? 

A. Yes,sir. I obtained judgment against the city of Memphis for 
over four hundred thousand dollars, three hundred thousand dol- 

Jars of which has been paid in cash, part of which was paid 
75 on those drafts. 


(Objected to by the counsel for defendant.) 
T. E. BROWN. 


Subscribed and sworn to before me this 15th day of April, 1881. 
ALBERT HARPER, Examiner. 


76 APRIL 8TH, 1881. 


WiLi1AM W. BaLLarp, being produced as a witness on be- 
half of the complainant, of lawful age, and duly sworn, deposes and 


says: 
Direct examination by Mr. WorrTuHINGTON: 


1 Q. What is your name, residence, age, and occupation ? 

A. William W. Ballard; Elmira, New York; sixty-two years of 
age; oil producer. 

2 Q. Mr. Ballard, you are the gentleman of that name mentioned 
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in the patents, Nos. 94062 and 94063, put in evidence here to-day ? 

A. Yes, sir. 

3 Q. Will you please, in the first place, look at this block marked 
“ Model D,” and state where it came from, if you know. 

A. I am not positive whether it was Sixteenth or Eleventh street 
northwest, one of the two, in this city. 

4 Q. How do you know that? 

A. I saw it taken up from the street this afternoon. 

5 Q. By whom ? 

A. John S. Baldwin. 

6 Q. How do vou know that is the same block ? 
77 A. I brought it here. 

7 Q. Mr. Ballard, did you know Alexander R.Shepherd, who 
was at one time member of the Board of Public Works in this city? 

A. I did, sir. 

8 Q. In what years did you know him ? 

A. From 1871 to 1875, I think. 

9 Q. In the lifetime of the Board of Public Works had you any 
interest in the three patents which have been offered in evidence in 
this case? 

A. Yes, sir. 

10 Q. In connection with that matter, did you have any conver- 
sation with Mr. Shepherd ? 

A. I did. 

11 Q. When ? 

A. It was very soon after the Board of Public Works was formed. 

12 Q. In what vear, as near as you can specify ? 

A. 1871 or 1872. 7 

13 Q. How long after the board was formed ? 

A. I am not able to say, but very soon, I think. 

14 Q. Fix the time, as near as you can, Mr. Ballard. Very soon 
is very indefinite. 

A. It was within a few months after the formation of the 
78 Board of Public Works, I think, and before any wood pave- 
ment was laid in the District by authority of said board. 

15 Q. What were Mr. Shepherd’s relations to the board at that 
time ? 

A. Well, he was president or vice-president of the board. 

16 Q. Where did this conversation occur—do you remember ? 

A. In his place of business, his store. 

17 Q. And what was it? 

A. He had some wedge-shaped blocks in the store that were placed 
there by some parties as a model to lay on the streets. I said to 
him that that was an infringement of our patents. 

18 Q. Did you say to him what you meant by “our,” or did you 
use the word “our” merely ? 

A. Ballard pavement patents. 

19 Q. Wio composed the Ballard Pavement Company ? 

A. It was Tallmadge E. Brown, Edward L. Marsh, and William 
W. Ballard. 
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20 Q. Was there any further conversation between you and Gov. 
Shepherd at that time on that subject ? 

A. I objected to the pavement being put down in the city with- 

out our consent. 
79 21 Q. Did he make any reply? 

A. And that we should hold the city responsible if they 
put it down. He said that the city would see to it that all parties 
putting down pavements should give ample bonds, or something to 
that effect. - 

22 Q. Did he say for what purpose he would -see that they gave 
bonds? 

A. To indemnifv the city. 

23 Q. Indemnify it against what ? 

A. Against infringements. 

24 Q. Do you know as a matter of fact whether that was done— 
whether bonds of that kind were required of sseeanaiiell 

A. They were; yes, sir. 

25 Q. By the Board of Public Works? 

A. Yes, sir. 

26 Q. How do you know that, Mr. Ballard ? 

A. We gave them ourselves. 

27 Q. You did some work yourself? 

A. Yes, sir. 

28 Q. Was there a form used or not? 

A. I think there was a form. 

29 Q. Printed form ? 

A. I think so. 

30 Q. Was any person besides Gov. Shepherd and yourself present 
at this conversation ? 

A. Mr. Tallmadge E. Brown. 

80 31 Q. Anybody else ? 

A. I do not recollect that there was. 

32 Q. Mr. Ballard, did you at any other time between 1870 and 
1875 have any communication with any of the District authorities 
in reference to objecting to any infringement of these patents or any 
of them? 

A. Personally—by word of mouth ? 

ood Q. Any way. 

A. We had printed forms with which we notified all cities where 
pavements were being laid, setting forth our different pane and 
forbidding it being laid in said cities. 

34 Q. When you say “ we” who do you mean ? 

A. The Ballard Pavement Company, composed of the persons I 
have named. 

35 Q. Do you know whether or not a copy of that circular was 
sent to the authorities of the District of Columbia ? 

A. I did not personally send such notice, but I have no doubt it 
was served upon this city. 

36 Q. What is your reason for that opinion ? 

A. Mr. Marsh was looking after that part of the business, and we 
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had conversations together to the effect that we should be 
81 very particular in serving it upon all cities. 
37 Q. Do you know of any circular of this kind being sent 
to any city by Mr. Marsh 7? 
A. Iam morally certain that a circular was sent to every city 


that laid wooden pavements. 
38 Q. Please look at this “ Exhibit H” and state whether your 


name there is your genuine signature. 
A. That is mine, sir. 


82 Monpay, April 11th, 1881—7 ’cl’k p. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties and the witnesses. 


At the instance of Mr. Miller, of counsel for defendant, further 
adjournment is had until Wednesday, April 15th, 1881, at seven 
o'clock p. m. 

WEDNESDAY, April 13th, 1881—7 ’cl’k p. m. 

Met pursuant to adjournment. 

Present: Counsel for respective parties and the witnesses. 


Direct examination of W1LLIAM W. BALLARD continued. 
By Mr. WorTHINGTON : 


39 Q. Mr. Ballard, in your previous examination you referred to 
a circular which you said the Ballard Pavement Company had sent 
to various cities in reference to the company’s rights in certain pat- 
ented wooden pavements, did you not? 


A. I did. 
40 Q. Have you a copy of that circular with you to-night ? 
A. I kave. ; 
83 41 Q. Please produce it. 


(Witness here produced a printed circular, which is offered in evi- 
dence by complainant’s counsel, and the same is herewith filed in 
evidence and marked “ Exhibit L.” 

Counsel for defendant objects to the admission of said circular in 
evidence because there is no proof that it was sent to District of Co- 


lum bia.) 


Cross-examination by Mr. MILLER: 


, 1 Q. When did you come to the city of Washington, Mr. Bal- 
ard ? 

A. I came in about 1870. 

2 Q. Had you got your patents then ? 

A. Well, I really don’t recollect the dates ; they were issued before 
I came on. 

3 Q. How long were they issued before you came on ? 

A. Two of them were issued (witness examining patents) the 24th 
of August, 1869. 
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4 Q. Those are your two patents ? 


A. Yes, sir. 
5 Q. You speak of having had a conversation with Mr. Shepherd. 


Was that when he was Governor or when he was a member of the 
Board of Public Works ? 
84 A. Member of the Board of Public Works. 
6 Q. Before he was Governor? 

A. Yes, sir. 

7 Q. Will you please state that conversation, as near as you can, 
in the language that was used between you and Mr. Shepherd ? 

A. We stepped into his office. 


8 Q. Who? 
A. Mr. Brown and myself. Mr. Shepherd had on exhibition at 


his office some wedge-shape blocks that had been left there with 
him, I think, by parties who wanted to put pavements down upon 
streets of the city. 

Mr. Miter: I will have to ask you, Mr. Ballard, to testify to 
things you know. You cannot testify to that unless the parties were 
present and told you what those blocks were for. 

Witness: They were wedge-shaped blocks, and Mr. Brown and 
myself said to him that our patents covered the wedge-shaped blocks 
and wedge-shaped spaces, and if they were to be put down in the 

city we should hold the city responsible, and we forbid them 
85 putting any of those pavements on the streets of the District. 
9 Q. Do you mean to say that your patent was the only 

one that had been issued at that time for wedge-shaped blocks ? 

A. Yes, sir. 

10 Q. Of any kind ? 

A. These patents in this case were the only ones that had been 
issued. Mr. Shepherd replied that there would be no pavements 
put down by any parties in the District without the parties giving 
ample bonds to the District indemnifying it against infringements. 

11 Q. You say you knew such bonds had been given; how do 
you know it? 

A. We gave them in contracts that we took in this city by the 
Board of Public Works. 

12 Q. Do you know any others that ever gave such bonds? 

A. I do not know personally; I understood, though 

13 Q. I mean of your own knowledge. 

A. No; not of my own knowledge. 

14 Q. Did you ever go on anybody else’s bond yourself? 

A. I don’t recollect. 

15 Q. Don’t know whether you did or not? 
86 A. No, sir. 

16 Q. Do you know whether the Miller and Mason patent 
was for wedge-shaped blocks or not ? 


(Counsel for complainant objects to question because the patent 
will speak for itself, and, further, because this is not cross-examina- 


tion.) 
A. I think it was not, sir. 


a! 
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17 Q. The Henry N. Stone patent—do you know whether that 
was for wedge-shaped blocks or not? 


(Counsel for complainant repeats objection.) 


A. I think not, sir. 
18 Q. Do you know whether the H. L. Cranford patent was for 
wedge-shaped blocks or not ? 


(Counsel for complainant repeats objection.) 


A. I don’t know what the patent js, sir. 

19 Q. Then you are not informed certainly whether there were 
patents for wedge-shaped blocks issued before yours ? 

A. The Patent Office disclosed nothing of that kind, as far as ny 
attorneys and myself discovered. 

‘ 20 Q. Have you related all the conversation with Gov. Shep- 
herd ? 
A. I think what I have said covers all. 
87 21 Q. Do I understand you to say that you have no per- 
sonal knowledge of the sending of circulars ? 

A. I have no personal knowledge of their being sent to this city, 
but I know they were sent all over the country, to all cities where 
the pavements were being laid. That was our habit of sending 
them, to all cities. 

22 Q. You say, “I am morally certain that a circular was sent to 
every city that laid wooden pavements.” What do you mean by 

“ morally certain ? ” | 

A. I mean I am as.certain as of anything that I did not person- 
ally do myself that our office sent those circulars to all cities where 
they were laying wooden pavements. 

23 Q. Was this fifty thousand dollars of indebtedness that is re- 
ferred to in “ Exhibit H” the only consideration for the execution 
of the paper? 

A. That is the consideration. 

ry Q. Do you know how much was paid by Mr. thowt: ? 

. It was all paid except what he assumed to pay. 
25Q. How much did he pay and how much did he assume? 
88 A. He paid nearly the whole of it, and I don’t know but 
the whole is paid now. 

26 Q. And was this assignment the only consideration for that 
payment? 

A. Yes, sir. 

27 Q. What do you refer to here as the “ assets ” of the Ballard 
Pavement Company ? 


(Counsel for complainant objects to the question so far as it seeks 
to vary the natural import of the word.) 


A. This claim is one of the assets. 
28 Q. But it speaks here (referring to “Exhibit H ”) of assets, 
claims, &c.; what I want to know is what. you refer to there when 


‘you speak of assets. 
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(Counsel for complainant objects to the question so far as it seeks 
to vary the natural import of the word.) 


A. Well, they consist cheifly in claims for royalty and this claim. 
29 Q. Then the assets were ‘(reading from “ Exhibit H”) claims, 
contracts, suits brought and to be brought, claims for royalty and 
damages for infringements of patents, damages for breaches of con- 
tract, ‘balances due for work and labor performed, differences be- 
tween the market value of certificates received by said com- 
89 pany and the face value thereof, and any and all/other rights, 
equities, and causes of action against any and all parties 
whomsoever; that is what you mean by the assets? 


(Counsel for complainant objects to the question so far as it seeks 
to vary the natural import of the word.) 


A. Yes, sir. 
30 Q. So there was no other consideration, I understood you to 


say ? 
A. I don’t think of any now, sir. 
31 Q. You claim no interest in the result of this suit whatever ? 
A. No, sir. 
32 Q. In any way? 
A. I expect, prehaps, to get a consideration for my services. 
33 Q. Well, by your services you mean your testimony in this 


case ? 
A. Yes, sir; my travelling ard all that kind of thing connected 


with the suit. 
34 Q. Have you any — relation to the case than that of a witness? 
A. As I have said, I expect, prehaps, I shall have a consideration ; 
I don’t know that I shall. 
30 Q. What kind of consideration ? 
A. For my services only. 
36 Q. What services? - 
90 A. Putting in time and travelling in the case. 
o7 Q. Are you expected to perform any other services than 
those of a witness ? 
A. Anything that Iam called upon that I know of the matters 
in the case I expect to give my services. 
38 Q. Have you any agreement or contract or arrangement with 
Mr. Brown in regard to any compensation for these services? 
A. Yes, sir; I have. 
39 Q. What is the nature of that contract ? 
A. I don’t know just what it is now. 
40 Q. Is it in writing or is it verbal ? 
A. It is in writing. 
41 Q. I request production of that writing. 
A. I have not got it here. I think it is in Elmira. 
42 Q. This patent, “ Exhibit G,” is a patent for method of jutting 
blocks, is it not? 
A. Yes, sIr. 
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43 Q. I wish to know, Mr. Ballard, whether you have any knowl- 

edge that the District of Columbia used that machinery. 
A. I know that it was used in the District of Columbia. 
91 44 Q. Do you know whether the District of Columbia, by © 
any of its agents, ever used that machine in any shape or 

form ? : 

A. I am not able to say whether they did or not. 

45 Q. Had any wooden pavements been laid prior to the issue of 
these patents (referring to patents filed in this case by complainant), 
of your own knowledge ? 


(Counsel for complainant objects to this line of examination as 
not being cross-examination, and the counsel for the District is noti- 
fied that the answers of the witness on this point will be used as 
evidence against the District as evidence of its own witness.) 


A. Do you mean the United States? 

46 Q. In the United States. 

A. Yes, sir. 

47 Q. Do you know how long before the issuing of these patents 
(referring to the patents filed in this case by complainant) wooden 
pavements had been laid? 

A. I do not, sir. 

48 Q. Have you any approximate idea? 

A. Thirty or forty years. 

49 Q. At the time you had this conversation with Mr. Shepherd 
was there any one else present? 

A. Mr. Brown, Mr. Shepherd, and myself. 
92 50 Q. Those were the only ones? , 
A. I don’t recollect of any one else being present. 
51 Q. To the best of your knowledge, there was no else present ? 
A. No,sir. We went there zn purpose to notify him. 


Redirect by Mr. WORTHINGTON : 


52 Q. Mr. Ballard, when you speak of a wedge-shaped block what 
do you mean ? 

A. I mean broader at the bottom and narrower at the top. 

53 Q. State whether or not you mean coming up to a point at the 
top or the shape of the blocks there (referring to models B & C). 

A. Yes; the shape of the models B & C; and they stand in the 
street with the large, broad part down. 


93 In consideration of one dollar to me in hand paid by W. 

W. Ballard, of Elmira, New York, the receipt of which is 
hereby acknowledged, and for other valuable consideration, I hereby 
sell and assign to said Ballard Pavement Co. business in all assets 
growing out of the same, in suits brought and that may be brought; 
and after the debts of the company shall have been fully paid by 
said business and assets and said Ballard’s individual account with 
saic company provided for from his interest or otherwise he shall 
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then receive said two-fifths of the net avails of said business as real- 
ized, said two-fifths being the extent of said Ba’lard’s interest. 
Dated Des Moines, Iowa, this 18th day of Dec., A. D. 1880. 


(Signed) T. E. BROWN. 
Attest : 
(Signed) E. L. MARSH. 


In Supreme Court Dist. of Columbia. 


Brown 
US. Eq. No. 7239. 
D. C. 


It is agreed that the above is a true copy of the agreement referred 
to by the witness Ballard in his cross-examination in this case, and 
that it may be filed in evidence on behalf of the defendant instead 


of the original. 


7 Ap’, ’82. 
A. S. WORTHINGTON, 
Solicitor for Compl'’t. 
FRANCIS MILLER, 
Sol’r for Dist. of Cola. 
94 DANIEL N. Row, a witness produced on behalf of complain- 


ant, being of lawful age and duly sworn, deposes and says: 


Direct examination by Mr. WorTHINGTON: 


1 Q. What is your name, residence, age, and occupation ? 
A. Daniel N. Row; Washington, D.C.; thirty-five years of age; 
lumberman. 
2 Q. How long have you lived in the District ? 
A. Since 1865. | 
3 Q. Have you had anything to do with the laying of wooden 
pavements in this city ? 
A. I have been superintending the manufacture of some of the 
blocks, and saw them laying them in pavements on the streets. 
4 Q. When were you engaged in the manufacture of blocks for 
the purpose of laying them in pavements on the streets ? 
A. 1872 or ’73, or prebably both years. 
5 Q. For whom were you so engaged ? 
A. Well, I was first employed by Daniel W. Smith, and 
95 then Zephaniah Jones had the contract for a lot of creditors; 
then I was employed by Mr. Jones, and Mr. Smith then done 
the cutting of the blocks. 
6 Q. For whom were they laying the pavement? 
A. Jones was laying the payment for the Board of Public Works. 
7 Q. And for whom did Smith cut the blocks? 
A. He cut them for Jones after Jones got the trusteeship, but 
Smith had an interest in the same contract that Jones was acting 
trustee in, and I superintended the cutting of these blocks. 
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8 Q. For what purpose were those blocks intended ? 

A. They were intended for street paving. 

9 Q. Who was having them put on the street? 

A. Tne Board of Public Works was having them put on and 
Zephaniah Jones was putting them on. 

10 Q. Do you know on what streets the blocks were laid ? 

A. Isawthem laid on New Jersey avenue northwest from, I think, 
D up to O street. ) 

11 Q. How do you know they were put down there? 
96 A. Because I saw them loaded in the wagon and saw the 
wagon dump them there and was there to see that they put 
them in the pavement. 

12 Q. Please describe these blocks which you say you helped to 
manufacture. 

A. They were made out of seven-inch timber; the seven-inch tim- 
ber ran up to a cross-cut saw, slanting, that gave the block there a 
‘bevel; then the slitting saws were also set on a table with a bevel. 
You may say the blocks were sawed—split slanting through one 
piece would then make two blocks. I sawed off a seven-inch tim- 
ber and in that way would make two blocks, the base of which 
would be four inches while the top would be three inches, leaving 
an opening when put together of about an inch or little over. 

13 Q. Describe more particularly the shape of the blocks. 

A. The block was five inches high, three inches at the top, and 
four inches at the base. 

14 Q. And how long? 

A. Five inches high—might be any length, from four to twelve 

inches long. 
97 15 Q. Describe, please, nore particularly in what manner 
these blocks were laid in forming the pavement on New Jersey 
avenue. | 

A. On New Jersey avenue the street was graded and a small 
coating of sand put on top, and then the blocks were laid on the 
sand. 

16 Q. Which end down? 

A. The four-inch end down; then the first process was putting 
in gravel, ram-ing the gravel and putting in tar, pitch, asphalt, 
or something of that nature into the cracks, aud then putting sand 
on top. 

17 ‘Q. What was the shape of this interstice which you call a 
crack ? 

A. It was an opening left purposely to put this stuff in. 

18 Q. Was it the same size at the top and bottom ? 

A. The blocks lay entirely close at the bottom; each block come 
right close at the bottom and left an opening at the top. 

19 Q. What was the shape of that opening between the blocks? 

A. It was wedge shape; it was wider at the top than at the 

bottom. 
98 20 Q. Were the blocks laid down with regularity or other- 
wise; in what direction, if any, did the wedge-shape crevice 
between the blocks run? 
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A. They run across the street. 

21 Q. The blocks were, then, in regular rows across the street ? 

A. Yes, sir. 

22 Q. Now, please, look at figure two on “ Exhibit I,” and at the 
explanations below figure two, and state whether or not that drawing 
correctly represents the manner in which you saw the blocks cut 
which were afterwards laid on New Jersey avenue. 

A. Yes; I think it does. 

23 Q. Have you any doubt about it? 

A. I have no doubt about it; I understand it. 

24 Q. After the blocks were “cut off from the stick of tidtchier. as 
shown by figure 2 there, what was done with theblocks so cut off? 

A. They were then sawed off, slanting, to give them a wedge 
shape. 

25 Q. Sawed off into how many pieces ? 

A. Two pieces; made two blocks out of each one of them. 
99 26 Q. State whether figure one correctly represents the man- 
ner in which you so made two blocks out of each. 

A. Yes, sir; the lettering “dba” represent the cutting of one or 
slitting of one of these blocks to make two of these blocks to lay on 
the street. 

27 Q. Please look at this block which I now hand you and state 


what it represents. 
(Witness takes a block of wood.) 


A. I can’t tell what it represents. It is a stick of wood; itis a 
model in shape. 

28 Q. What does it represent with reference to the black lines 
marked on it? What does it represent then ? 

A. The black lines running around the tlock represent the saw 
cutting the block in pieces with a bevel; the lines running through 
the top and at the edges represent the slitting by the saw of the 
block, and making four inches at one end and three inches at the 

other and making two blocks out of it, while reversing one 
100 ___— block you have two blocks setting on the base four inches at 
the bottom and three inches at the top, being one inch less at 


the top. 


(The block which the witness has just had in his hand and which 
he has just described is here offered in evidence by the complain- 
ant’s counsel, and the same is herewith filed in evidence and marked 


“model A.”) 


29 Q. How does that model, as you have explained it, compare 
with the work that was actually done by you in 1872? 

A. That is a correct representation. 

30 Q. Please look at these blocks (witness takes two small blocks 
of wood from counsel) and state how they compare in configuration 
with the blocks which you say you saw laid on New Jersey avenue 
as you have mentioned. 

A. They are exactly the shape. 
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31 Q. Do they compare with those in respect to the way the grain 
of the timber runs on the block, if you know? 
A. I could not state as to the grain. 
101 32 Q. In what respect, if any, do these blocks differ from 
those laid on New Jersey avenue in 1872, except in size? 
A. No difference, except in size. 


(The two smaller blocks of wood which the witness has just had in 
his hand, and concerning which he has just testified, are here offered 
in evidence by complainant’s counsel, and the same are herewith 
filed in evidence and marked, respectively, ‘‘ model B” and “ model 
C.”) 


102 WEDNESDAY, Apri 13th, 1881—7 ’cl’k p. m. 
Daniel N. Row. 


Cross-examination by Mr. MILLER: 


1 Q. I understand from your testimony that you were first en- 
gaged in cutting the blocks and afterwards in laying them ? 

A. Yes, sir; superintending the cutting, but not much of the lay- 
ing. I was on the street when they were laid—part of the time. 

2 Q. And when did you first begin the cutting of these blocks? 

A. I think it was 1872 or ’73. : 

3 Q. Can’t you tell when? 

A. I can’t tell positively ; it might have been parts of both of those 
years. 

4 Q. And for Mr. Smith and Mr. Zephaniah Jones? 

A. Yes, sir. 

5 Q. Did you have any conversation with Mr. Smith or Mr. Jones 
as to what patent they were laying these pavements under? 

A. No, sir; I had not; but it was known or spoken of as the Bal- 

lard or wedge block. 
103 6 Q. You didn’t hear them say what patent they were op- 
erating under? 

A. No, sir. They cut two blocks—one square off—right straight 
off, and that was known as six-inch block, six inches long and three 
inches thick, set up, while the other block was spoken of as the Bal- 
lard wedge block. 

7 Q. What was the shape of the other block ? 

A. The other block was sawed straight, of three-inch timber. 

8 Q. What was the shape of the block ? 

A. Six inches long and three inches thick, and the width of the 
timber it was sawed off of. | 

9 Q. They were rectangular blocks ? 

A. I don’t understand what you mean. Suppose a plank was 
twelve inches wide, three inches thick, and six inches high; you saw 
off a plank six inches in length, that piece to be six inches high, 
and when set up on the street three inches at the base, and it would 
be twelve inches long on the street and the same shape, and the 
Opening at the top would be the sume as at the bottom. 
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10 Q. And they were laying both kinds of pavement? 
104 A. They laid portion of each kind; I should suppose about 
four-fifths of this kind; I mean the wedge-shaped blocks. 
The lumber was principally all seven inches. 
11 Q. Did you see any of the Miller blocks laid ? 
A. Not to know it by that name. 
12 Q. Ever see any of the Stover blocks laid? 
A. I don’t know. 
| 13 Q. You don’t know any of these patents? 
| A. No, sir; nothing about the patents. I only know about the 
| blocks. 
14 Q. You know the shape of the blocks? 
A. Yes, sir; I know the shape of them. 
15 Q. Do you know where the machinery was was from by which 
you sawed these blocks ? 
A. I do not, sir. 
16 Q. Do you know who owned it? 
A. N.C. Draper & Co., I think. 
17 Q. And where were the blocks cut? 
A. Foot of South Capitol street, Bartholow’s wharf. 
18 Q. Will you describe exactly how you cut these blocks by the 
machinery ? | 
A. Well, there were three saws that cut the stick of timber off, 
the timber being put to the saws slanting to cut the blocks 
105 _— off slanting, and then there were two slitting saws ; a block was 
put to one of those saws slanting and shoved through. 
19 Q. How long were you employed in this business, Mr. Row ? 
A. I was employed in the business until after the Board of Pub- 
lic Works refused to allow Mr. Jones to go on and finish his con- 
tract. 
20 Q. Do you know when that was ? 
A. I think that was in the fall of 1874. 
21 Q. Was it in the fall; are you sure? 
A. I think it was in the fall. 
22 Q. How long were you engaged in this business ? 
A. From the time the thing first arrived until (Mr. Miller inter- 
rupting) 
23 Q. How many months? 
A. I should suppose all of 1873 and nearly all of 1874. I could 
not be positive. 
24 Q. You were there, then, nearly two years? 
A. I think I was there probably more than two years. 
25 Q. Were you constantly engaged? 
A. I was there in charge of the lumber and when they made the 
blocks I was there superintending the making of them. The ma- 
| chinery didn’t run constantly. 
106 26 Q. You don’t know exactly when you commenced ? 
A. No, sir; I could not say exactly as to the time. 
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Redirect by Mr. WorTHINGTON: 
1 Q. You say you don’t remember when it was you commenced 
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work—you commenced cutting the blocks. Can you tell whether 
it was before or after the Board of Public Works was created ? 

A. It was after the Board of Public Works was created. 

2Q. What do you mean when you speak of a wedge-shaped block 
or wedge block ? 

A. I mean a block that is wider on one side than it ison the other 


3 Q. Do you mean that the blocks come to an edge like an axe? 
A. Little like an axe, but not with an edge quite so sharp. 


DANIEL N. ROW. 
Subscribed and sworn to before me this 20th day of April, A. D. 


1881. 
ALBERT HARPER, Examiner. 


107 APRIL 8TH, 1881. 


JOHN S. BALpwWIn, being produced as a witness on behalf 
of complainant, of lawful age, and duly sworn, deposes and says: 


Direct examination by Mr. WorTHINGTON: 


1 Q. What is your name, residence, age, and occupation ? 

A. John S. Baldwin; Washington, D. C.; fifty-four years of age; 
contractor. 

2 Q. Have you had anything to do with the laying of pavements 
in this city ? 

A. Yes, sir. 

3 Q. When ? 

A: From the fall of 1870 until the present time. 

4Q. In what capacity, Mr. Baldwin, have you been connected 
with the laying of pavements in this city ? 

A. I have been in a great measure as subcontractor. 

5 Q. I refer especially to wooden pavements; have you had any- 
thing to do with those? 

A. Yes, sir; largely. 

6 Q. What was the shape of the blocks used in laying the wooden 

pavements with which you were connected ? 
108 A. A large proportion was wedge-shape blocks. 
7 Q. Give us the general dimensions and shape of those 
blocks. 

A. Some of them were six-inches blocks—that is, six inches high. 
The first block I laid was six inches high and the balance of them 
was five inches, three and a half inches at bottom and two and a half 
inches at the top, and some, I think, were four inches at the bottom 
and three inches at the top. 

8 Q. Describe the manner in which they were laid so as to form 
a pavement. 

A. They were laid side by side, and would leave a vacuum for 
filling up with gravel and cement. 

9 Q. What was the shape of that vacuum ? 

A. Wedge shape. 
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10 Q. Where was the base of the wedge and where the edge? 

A. It run from three and a half to fourinches from the top of the 
block. 

11 Q. Tell us where and when the first pavement composed of 
wedge-shaped blocks such as you have described was’laid. 

A. On Pennsylvania avenue, from Ninth street west to the Cap- 

itol, in the fall of 1870. 
109 12 Q. Did you assist in laying that? 
A. Yes, sir. 

13 Q. As subcontractor ? 

A. Yes, sir. 

14 Q. Who was the contractor ? 

A. I was not subcontractor, but had an interest in the contract at 
that time. 

15 Q. Who were your associate contractors ? 

A. The contract was given to the Metropolitan Paving Company. 

16 Q. With whom was the contract made? 

A. Lewis Clephane was president of the company. 

17 Q. For whom was this pavement laid; by what authority, 
whether of the United States or of private parties? 

A. It was laid under a special act of Congress authorizing the com- 
missioners to select a pavement to lay on Pennsylvania avenue and 
also on M street. 

18 Q. Who were those commissioners ? 

A. Gen’] Michler and Mr. Emory, at that time mayor. I don’t 
recollect who the other commissioners were. 

19 Q. Under whose direction was the work done as it proceeded ? 

A. By the commissioners, who superintended and directed 
110 ~=— it; they had superintendence of the work. 
20 Q. Was that the only pavement of the character you 
have described that was laid before the Board of Public 
Works was created, so far as you know ? 

cet think Louisiana avenue was laid before the Board of Public 
Works. 

21 Q. After the Board of Public Works wascreated was any pave- 
ment such as you have described laid in this city ? 

A. Yes, sir. 

22 Q. Where? 

A. On Eleventh street from F to O street- northwest. 

23 Q. Where else? 

A. It was laid on Sixteenth street from H to Boundary streets 
north west. 

24 Q. In what year were these pavements laid—these two on 
Eleventh and Sixteenth streets ? 

A. In ’72 or 73, I think; it was either ’72 or ’738. 

25 Q. What had you to do with the laying of them ? 

A. I laid Eleventh street for Filbert & Taylor. 

26 Q. And whom were they working for? 

A. They had the contract entirely in their own name. 
111 27 Q. With whom? 
A. The Board of Public Works. 
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28 Q. And as to the Sixteenth-street work ? 
A. They done that themselves. 
29 Q. Who did? 
A. Filbert & Taylor. 
30 Q. For whom ? 
A. For the Board of Public Works. 
31 Q. Do you know whether or not the District authorities super- 
intended this work as it went on and directed it? 
A. They did. | 7 
32 Q. Was the work on Eleventh street and Sixteenth street that 
vou refer to done in the same way as that which you have described 
on Pennsylvania avenue? 
A. Yes, sir. 
33 Q. What kind of foundation was used on Eleventh street ?. 
A. Board foundation. 
34 Q. What kind of foundation on Sixteenth street ? 
A. Board. 
35 Q. And onthe avenue ? 
A. Board. : 
36 Q. Do you know whether or not any pavement of this 
112 character was used when there was not a board foundation 
used ? 
A. I do not» know any of that character. It has been so long 
since that I have forgotten. 
37 Q. Do you know by whom the blocks which you have referred 
to as wedged-shaped blocks were manufactured ? 
A. I do not. 
88 Q. Did you see any such blocks made here or hereabouts at 
that time? 
A. Yes, sir. 
39 Q. Where ? 
A. Down here at the depot. 
40 Q. What depot? 
A. Baltimore and Ohio. 
41 Q. And when? 
A. In 1870 or 1871. 
42. Q. What timein 1871 ? 
A. In the spring of 1871. 
43 Q. At any other period ? 
A. Not there. 
44 Q. Where were they made after that? 
A. That was the only place I saw the blocks made. 3 
45 Q. Please tell us in your own way how those blocks were 
made—what was the process ? 
113 A. Six and seven inch planks in thickness were used ; 
those were sawed off with a bevel and then they were put to 
a saw, and that left them in a wedge shape. ; 
46 Q. Have you a drawing there which will illustrate that subject 
any more clearly ? ere 
A. Yes, sir (witness referring to the paper in his hand and 
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which is herewith filed in evidence by the counsel for complainant 
and marked “ Exhibit I ”). 

47 Q. Which of those figures on that paper illustrates the manner 
in which these blocks were cut from the timber ? 

A. Figure one represents the block. ps 


114 WEDNESDAY, April 13th, 1881—7 ’cl’k p. m. 
John S. Baldwin. 


Direct examination continued. 
By Mr. WorTHINGTON: 


48 Q. Please look at this exhibit, “ model D,” and state whether 
you have seen it before; and, if so, where? 

A. Yes; on Sixteenth street. 

49 Q. Did you take it up from the pavement on Sixteenth street ? 

A. Yes. 

50 Q. When? 

A. Last Thursday, I think it was; a few days ago. 

51 Q. And gave it to whom? 

A. Mr. Ballard. 

52 Q. Can you tell us whether or not this is one of the blocks 
which you have testified were put down on Sixteenth street by the 
Board of Public Works? 

A. Yes, sir. > 


Cross-examination by Mr. MILLER: 


1 Q. In speaking of the shape of these blocks the question is 

asked you, Where was the base of the wedge and where 

115 the edge? and you answer, It runs from three and a half to 

four inches from the top of the block. Do you mean that the 
inclination was three and a half to four inches from the top? 

A. It commenced at the bottom of the block, but some of the 
blocks was different shaped. | 

2 Q. What do you mean here (referring to witness’ direct exam- 
ination)? You say it ran from three and a half to four inches from 
the top. Do you mean that the piece that was cut off ran from 
three and half to four inches? 

A. The wedge commenced from the bottom of the block and ran : 
four inches at the bottom and ran from three to three and a half 
inches at the top. 

3 Q. Do you mean to say it was shaped like this (showing witness 
“ model C”)? 

A. Yes, sir. 

4Q. All of them ? 

A. No, sir; not all of them; good many of the blocks were im- 
perfectly sawed. 

5 Q. You speak of a pavement laid in the fall of 1870 on Penn- 
sylvania avenue. What kind of blocks was that pavement laid 
with ? ae 
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116 A. They were called the Miller block. 
6 Q. What was the shape? 
A. Shape of them (referring to “ models B & C”), or nearly so; 
they were four inches at the bottom and three inches at the top. 
7 Q. You say you were subcontractor under that work? 
A. Yes, sir. 
8 Q. And did part of it? 
A. Yes, sir. 
9 Q. Do you remember when you commenced to lay that pave- 
ment? 
A. Fall of 1870. 
10 Q. You don’t know what time in the fall ? 
A. Yes, sir; we commenced in November. 
11 Q. In regard to Louisiana avenue, do you know what blocks 
were used in laying that pavement ? 
A. Called the Ballard block. 
12 Q. When was that laid? 
A. That was either ’70 or ’72; I could not tell exactly. 
13 Q. Was it laid before or after the Board of Public Works was 
created ? 
A. Well, that I don’t distinctly remember. I think it was before ; 
I cannot tell ; I think it was after the Board of Public Works. 
117 14 Q. Do you know what authority laid that pavement? 
Witness: On Pennsylvania avenue? 
Mr. Mituer: No; on Louisiana avenue. 
A. No; I could not tell. | 
15 Q. The question is asked you here (referring to witness’ direct 
examination), “After the Board of Public Works was created was any 
pavement such as you have described laid in this city?” and you 
go on and say, “ Yes, sir.” What do you mean by that, as to the 
character of the pavement or kind of pavement ? 
A. I laid this same pavement on Eleventh street. 
16 Q. Do you mean the Miller pavement ? 
A. No, sir. 
17 Q. You have spoken of two kinds of wedge- shied blocks— 
the Miller and Ballard blocks ? 
A. Yes, sir. 
18 Q. You have spoken of several different streets. Do you mean 
to say whether they were laid in Ballard or Miller block ? 
A. They were all wedge-shaped blocks, but they were differently 
cut. Now, there is a block that is a little different from this block 
(pointing to “ model D”). 
118 19 Q. What kind of block is that? 
A. That is wedge-shaped ; I can’t tell whose patent it is. 
20 Q. Is it Miller or Ballard, or what? 
A. I could not tell you. | 
21 Q. You could not tell by the shape ? 
A. No, sir. 
22 Q. Do you know whether Filbert & Taylor had any spe or 
not? 
A. I don’t. 
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23 Q. Do you know what patent pavement it was that they laid? 
Bar Ido not know what the patent was; it was a wedge- shaped 

ock. 

24 Q. You don’t know what patent it was? 

A. No, sir. 

25 Q. When ye: saw one of these pavements laid could you tell 
one from the other? 

A. Yes, sir; I could tell; there was a wedge shape, and then there 
was a block cut with a groove in 

26 Q. But I mean to look atthe pavement or to look at the block. 

A. Yes; I could tell. 

27 Q. Which is this (pointing to “ model D ”)? 


A. I could not tell you which that is. 
28 Q. You say here (referring to the direct examination of 


119 witness) that the work on Eleventh and Sixteenth streets was 
done in the same way that you have described on Pennsyl- 
vania avenue. These pavements are the same in character ? 
A. Yes, sir. 
29 Q. Do you know anything about the Ooetag patent ? 


A. Yes, sir. 
30 Q. Did you ever know any pavement to be laid by me Cowing 


patent ? 


A. No, sir. 
31 Q. You never knew any of these blocks to be made in the 


District after the spring of 1871, I understand you to say ? 


A. No; I never. 
32 Q. Do you know anything about the machinery by which the 


blocks were made? 


A. No, sir. 
33 Q. Do you know how many different kinds of wedge-shaped 


blocks were used in the District ? 


A. I do not. 
34 Q. Do you — what different siteits of wedge-shaped blocks 


were used ? 

(Counsel for complainant objects as improper and not cross- ex- 
amination.) 

A. Well, there were the Miller block and the Ballard block, 
120 and I think there was a Filbert and Taylor block, but I 
won’t be sure. 

35 Q. Was there any Stover patent? 

(Counsel for complainant objects as improper and not cross-exam- 
ination.) 


A. Stover was a straight block. 


Redirect by Mr. WorrHINGTON : 


1 Q. Mr. Baldwin, I want to ask you to state what is the differ- 
ence between what you have called the Miller block and what you 
have called the Ballard block. 
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A. Well, the Ballard block has a groove and one block fits into 
the other and leaves a wedge shape at the top. 


Mr. MiLLer: Please take my pencil and make a drawing. 


(Witness makes a drawing and hands it to the examiner, who files 
it herewith in evidence and marks the same “ Exhibit M.”) 


2 Q. Mr. Baldwin, what proportion of the blocks that were laid in 
the pavement here to your knowledge were of the shape of the draw- 
ing which you have just made ? 

A. I could not tell you. 

3 Q. Was it large or small in proportion to the whole? 


121 Witness: Do vou mean the Ballard block ? 
Mr. WorTHINGTON: I mean the block which you have just 


been drawing. 


A. Small proportion of that. ; 
4 Q. In how many places were they laid, to your knowledge? 


Witness: The Ballard block ? 
Mr. WortuHineton: The block which you have just drawn. 


A. On Louisiana avenue and Indiana avenue; the only places I 
know of. 
5 Q. Now, you have not tuld us yet what you mean by the Mil- 
ler block ? 
A. The Miller block is a wedge-shaped block, four inches at the 
bottom and three at the top. 
; 6 Q. Do you see anything among these models here which looks 
ike it? 
A. This looks a little like it (pointing to “ model C ”). 
7 Q. Do I understand you to say that the wedge-shaped block 
which was generally laid here was of that shape ? 
A. Yes. : 
8 Q. Mr. Baldwin, when you call it the Miller block do you mean 
to express any opinion as to whether it is covered by Mr. Mil- 
122 _—iler’s patent or Mr. Ballard’s patent or by anybody else’s 
patent? 
A. I do not. 


Recross by Mr. MILLER: 


9 Q. Can you see any difference between this block and the Miller 
block (showing witness “ model C”)? 

A. Well, I think there is a difference. 

10 Q. Please point it out. 

A. I don’t see but very little difference, either; I see but very lit- 
tle difference; I think there was not quite as much level on the 
Miller block as there is on this block. 

11 Q. And you say you can’t tell whether that is the Miller or 
Ballard or Filbert or what patent it is from examination of it 
(showing “ model D” to witness) ? 

A. I think that is what they call the Taylor and Filbert patent. 


48 TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


(Counsel for complainant objects to this line of examination as 
not being cross-examination and referring to patents which are not 


in evidence.) 
JOHN S. BALDWIN, 
By ALBERT HARPER, Examiner. 


123 Wiiit1aM W. BALuarp recalled. ys 


Direct examination by Mr. WorTHINGTON: 


1 Q. Mr. Ballard, have you heard the cross-examination of the 
witness Baldwin, just concluded ? 

A. I have. 

2 Q. Have you looked at “ Exhibit M,” filed with his testimony ? 

A. Yes, sir. 

3 Q. Were the blocks represented by that cut patented, to your 
knowledge? 

A. They are, sir. 

4 Q. Do you know the number of the patent and in whose favor 
it was issued ? 3 

A. I have not the patent here; I think it is No. 99391. 

5 Q. Is it a patent that is involved in this suit at all ? 

A. Not at all. 

6 Q. Who controlled it from 1870 to 1875? 


(Objected to by counsel for defendant.) 
A. The Ballard Pavement Company. 


(Cross-examination waived.) 
W. W. BALLARD. 


Subscribed & sworn to before me this 15th day of April, 1881. 
ALBERT HARPFR, Examiner. 
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Witi1aM C. McIntire, being produced as a witness on 
behalf of the complainant, of lawful age, and duly sworn, deposes 
and says: 


Direct examination by Mr. WorTHINGTON: 


1 Q. What is your name, residence, age, and occupation ? 

A. William C. McIntire; Washington, D. C.; thirty-nine years of 
age; patent attorney and mechanical expert. 

2 Q. How long have you been so engaged, Mr. McIntire? 

A. About twenty-five years as patent attorney, and for the last 
ten years as mechanical expert in addition. 

3 Q. Will you please state whether you have had any special 
opportunity of investigating the subject of patents relating to wooden 
pavements? 

A. I have, sir. During the period of the wooden-pavement 
furore, eight or ten years ago, I took out quite a number of patents 
for various people, and had occasion to make frequent and exten- 
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sive examinations in the Patent Office as to the character of 
125 those patents which had been issued to other parties as com- 

pared with those which I was seeking to obtain, and made 
myself acquainted very extensively with the subject of wooden pave- 
ments. I have had very little to do with it since that time. 

4 Q. Have you read and do you understand the letters patent of 
the United States which have been offered in evidence here to-da 
in this case in your presence, being patents No. 101,590, No. 94062, 
and No. 94063 ? 

A. I have not read them to-day, not being aware that I would be 
ealled upon to testify to them. My recollection is a matter of re- 


mem brance only. 


(The examination is here suspended until the witness examines 
the said letters patent.) 


The witness, resuming, says: I have finished reading the letters 
patent, and aim prepared to further testify in relation thereto. 

5 Q. Have you heard the testimony of the witnesses Baldwin and 

Row, who were examined here this morning ? 
126 A. Yes, sir; I heard them both testify. 
6 Q. State whether you have examined the models offered 
in evidence here this morning, marked, respectively, ‘‘ models A, B, 
and C.” 

A. I have, sir. 

7 Q. Now, please compare the pavements which the witnesses 
have testified were laid in this city with the patents referred to; first 
as to the Cowing patent No. 101,590. 

A. Understanding the pavements described by tiie witnesses, I 
should say that they involve necessarily the construction shown in 
the Cowing patent in so far as the wedge-shape spaces between the 
blocks are concerned for the reception of the concrete material, 
gravel, asphalt, &c. The witnesses have described these spaces as 
traversing the street from side to side in a direct Jine. Inthe Cowing 
patent they areso arranged as to break joints; but this is not an essen- 
tia] feature of the Cowing patent. The Cowing patent shows and 

describes several peculiarities of construction of the block it- 
127 _ self, consisting, first, of a block having one plain or vertical 

side and its opposite side oblique, so that when laid in con- 
tact with a plain or vertical side of an adjacent block a right-angle 
wedge space would ensue. Another form is a single block having 
each of its sides oblique to the base and top, so that when two such 
blocks were laid adjacent the space would be a perfect double wedge. 
A third illustration of the patent represents two of the blocks in 
which a single side is cut away obliquely, arranged with their verti- 
cal sides adjacent, so that when four of such blocks so arranged are 
laid to form a pavement a space would be a double wedge, substan- 
tiaily the same as a single block having its two sides cut obliquely 
to its base and top. The patent itself describes these various con- 
structions as interchangeable, so that the scope of the patent would 
necessarily comprehend any one or all of them, in my Judgment. 

§ Q. Now, as to the Ballard and Waddell patent, No. 94063, for 
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improved method of cutting blocks for wood pavements; 
128 please compare that patent with the mode of cutting blocks 
described by the witness Row in his testimony in this case. 

A. The patent referred to shows and describes precisely the 
method described by the witness Row. 

9 Q. Please look at the “ models A, B, and C” in evidence and 
compare them with the two patents, Nos. 101,590 and, 94063, and 
state whether or not they represent the blocks and the method cov- 
ered by those patents, respectively. 

A. “ Model A” clearly illustrates the method of cutting the wedge 
blocks covered by the patent of Ballard and Waddell, No. 94063, 
and the two smaller blocks, “ models B and C,” illustrate clearly the 
wedge-shape blocks formed by the splitting of one of the blocks in- 
dicated by the circumferential lines on “model A.” 

10 Q. What are the advantages of cutting blocks in the mode de- 
scribed in the patent No. 94063 ? 

A. In the first place, the method involves the saving of material, 

inasmuch as the only waste occurring in a piece of timber of 
129 any given length is a wedge-shape piece at each end of the 

timber, no waste occurring in the formation of the oblique 
sides of the individual blocks, because those sides are formed by 
splitting ata line oblique to the two parallel sides of the first cut 
made from the timber; whereas in the usual method of forming 
wedge-shaped blocks the oblique sides were formed by cutting a 
piece from each side of the block, thus wasting that much. A still 
further advantage resulting from this method of cutting is the fact 
that only one of the oblique sides of each block intersects the fiber 
or grain of the wood, and hence a liability of splitting at the lower 
corner is lesseued exactly one-half as compared with a block having 
both of its sides cut obliquely to the fiber. A still further advantage 
is described in the patent itself for a pavement, No. 94062, which, 
by reason of one side only being oblique to the fiber of the wood, 
avoids accidental clotting of the filling material. A still further 

and greater advantage probably than all of these is due to the 
130 = rapidity with which the blocks may be formed in saving of 

time in the handling of the same. One cut is described in 
the patent as a splitting cut serving to form two blocks, whereas 
by the old and well-known method of forming wedge-shaped blocks 
two cuts were necessary to make one block, and they must of neces- 
sity be exactly alike—each block is like the other. 

11 Q. Will you make us a drawing showing the end of two blocks, 
one block cut by the new method and one by the old method? 


Witness makes a drawing and says: 

A. I have made a sketch showing an end of each of the different 
kinds of blocks referred to in the question, one marked “A,” repre- 
senting the ancient block, while “ B” represents one made in accord- 
ance with the Ballard patent No. 94063. 


(The drawing just made and referred to by witness is offered in 
evidence by complainant’s counsel, and the same is herewith filed in 
evidence and marked “ Exhibit K.”) 
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Witness, further answering, says: In the former the grain runs 

obliquely to both sides, the dotted lines showing the waste 

131 = in forming sucha block; while in “B,” which represents the 

Ballard block, the grain runs parallel to one side only and 

oblique to the other, there being no waste except such as occurs at 

the end of the log when beginning to make the blocks, as before de- 
scribed by me. 


(Counsel for complainant here request the examiner to mark for 
identification another block which 1s proposed to be offered in evi- 
dence hereafter, and the same is marked for identification “ model 


D.”) 


12 Q. Please look at this block, marked “ model D,” and compare 
it with the blocks described in the Cowing patent No. 101,590 ? 

A. I have compared it with the block shown in the Cowing patent 
and in its outside configuration it is substantially the same as the 
blocks represented at figure six of the drawing in that patent, beveled 
on each side. 

13 Q. You say substantially the same. In what respect does it 
differ ? 

A. It does not differ in configuration—my attention was directed 
to the fiber. | 

14 Q. Confining yourself to the configuration of the block, 
132. please compare it with figure six in the drawing in the Cow- 
ing patent. 

A. I should say that they were exactly the same. 

15 Q. Now, please compare that block, “ model D,” with the block 
described in the patent of Ballard and Waddell, No. 94062, and re- 
ferred to in first claim of that patent. 

A. I should say it is identically the same. 

16 Q. The first claim in that patent, Mr. McIntire, ends with the 
words “and produced substantially in the manner referred to.” 
What evidence, if any, does the. block, “ model D,” contain that it 
was produced in the manner described in this patent ? 

A. It is apparent to me, after careful observation of the block, 
that one of its beveled sides is formed by the cut of a saw, its op- 
posite bevel side being the plain or grain side, and that it was pro- 
duced by substantially the same process or method described in the 
Ballard patent, No. 94063, which consists in splitting, as before 
stated, a double block by a single incline cut. 

17 Q. How does the fiber of the wood in this block, “ model 
1383 D,”’ run in relation tothe bevel sides ? 
A. It is parallel with one and intersected by the other, 
precisely the same as in the Ballard block. 
! WM. C. McINTIRE. 


Subscribed and sworn to before me this 5th day of May, A. D. 
881. 
ALBERT HARPER, Examiner. 
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134 District or COLUMBIA, \ “ss 
County of Washington, { © 


I, Albert Harper, examiner in chancery, do certify that, in pur- 
suance of written notice between counsel for the respective parties, 
the foregoing depositions were taken down by me and reduced to 
writing in the presence and from the statements of the witnesses at 
the time and place designated in the caption thereof, and were read 
over to the witnesses and by them subscribed in my presence, the 
witnesses having been by me first duly sworn to testify the truth, 
the whole truth, and nothing but the truth touching the matters at 
issue in said cause. 

I further certify that I am not of counsel for any of the parties to 
said cause or in any manner interested therein, and that my fees 


have been paid. : 
ALBERT HARPER, Examiner. 


135 Districr oF CotumBIA, | ies 
County of Washington, { ~~’ 


In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 
vs. No. 7239. 
Tur Dist. or Cot. 


Be it remembered that at the examination of the within-named 
witness, W. C. McIntyre, produced by the complainant for cross- 
examination by the defendant, counsel for respective parties were 
present, and I, Edwin Forrest, examiner in chancery, do certify that 
the hereinafter set out deposition was duly taken down by me from 
the statements of the witness at the time and place, to wit, on Fri- 
day, July 8,1881,and continued from time to time by adjournments 
as in them noted, and at the office of Marcellus Bailey, 501 F street 
northwest, in the city of Washington, District of Columbia, and the 
same was not signed by him, the counsel for the respective parties 
waiving his signature, the said witness having been first duly 
sworn according to law. 

{ further certify that I am not of counsel for any of the 
136 parties to said cause or to any moreover interested therein. 


EDWIN FORREST, Examiner. 


In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown ) 
vs. No. 7239. 
THE DIstRIcT OF Conusnia. f 


WASHINGTON, D. C., 
WeEpDNEsDAY, June 29, 1881—1 o’clock p. m. 
Met pursuant to agreement of counsel and adjourned till Thurs- 


day, July 7th, 1881, at one (1) o’clock p. m. 
EDWIN FORREST, Examiner. 
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Tuurspay, July 7th, 1881—Two (2) o’clock p. m. 


137 Met pursuant to adjournment and adjourned till to-morrow 
(Friday), July 8th, 1881, at two (2) o’clock p. m. 
EDWIN FORREST, Examiner. 


Fripay, July 8th, 1881. 
Met pursuant to adjournment. 


Present: A. S. Worthington, Esq., solicitor for complainant, and 
witnesses; Francis Miller and Marcellus Bailey, solicitors for defend- 
ant. 


Whereupon, Wi1Lt1AM C. McINTYRE, a witness produced and sworn 
on behalf of complainant, was recalled and cross-examined as follows: 


By MARcELLUs BaILEy: 


Question. Please state what knowledge you have practically con- 
cerning wood pavements and the laying of the same and the ma- 
chinery or apparatus for making paving blocks. 

Answer. I have no knowledge as a practical wood-pavement layer 
or as a builder of machinery. My only knowledge on the subject 
relates to the patents and the construction and operation described 
therein and the method of laying, and so forth. I have seen wood 

pavements laid in the streets of Washington, but I have never 
138 given any special attention to it. 
Q. Have you ever seen machinery for cutting timber into 
blocks? 

A. I have an indistinct recollection of having seen a machine 
near the Baltimore and Ohio depot some years ago. That is the 
only one I recollect of now of ever having seen constructed for that 
purpose. 

Q. Did you examine the machine? 

A. I did not. 

Q. When did you see it? 

A. I cannot state exactly the time, but it was during the season 
when wood pavements were being laid so extensively in Washing- 
ton. 

Q. How was the cutting done—by a saw? 

A. It was done by a saw. 

Q. In what respect, if any, did the machine, as far as you recol- 
lect, differ from any machine for sawing timber ? 

A. My recollection on the subject is that the table over which the 
lumber was conveyed to the saw was inclined so that the saw would 
produce an oblique cut. 3 : 

Q. Do you mean to say that in that respect it differed from ordi- 
nary machines for sawing lumber? 

A. Yes, sir. 
139 Q. Stzte what knowledge you have of such machinery. 

A. My knowledge of sawing machinery is not very exten- 
sive. I have seen saw-mills, of course, very frequently in my life, 
and observed in an ordinary way their mode of construction and 
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operation. I have never made a special study of sawing machinery. 
I never had occasion to do so. 

Q. Did you never see a sawing machine before the one mentioned 
which had an inclined bed for the lumber to pass over to the saw ? 

A. I have never seen sawing machines which had an inclined 
bed to assist in delivering the lumber to the table upon which. it 

was subsequently cut. I don’t recollect of ever having seetr a saw- 
ing machine in which the inclination of the bed ser ved to present 
the lumber during the cutting operation of it, that an oblique cut 
would be made. 

Q. Do you know how lumber is and has been for a long time 
ordinarily sawed on a bevel ? | 

A. T have no personal knowledge of the fact. I would naturally 
presume the easiest method to be inclining the table, but, as I have 
stated before, I have never made an examination of .this subject of 
machinery. 

Q. Are you not aware that it has been customary for many years 

fo use sawing machines having a table inclined with the saw 

140 for the purpose of cutting up lumber into pieces on a bevel? 

A. I have already stated that such machines had never 

come under my observation and that I never had made an examina- 
tion of the subject. 

Q. What is the object of forming paving blocks with inclined : 
sides, usually? 

A. The object of forming the inclined sides is in order to obtain 7 
wedge-shaped spaces for the concrete material, as described in several 
of the patents which I exatnined and referred to in my examina- 
tion-in-chief. 

Q. The object is, is it not, to obtain space between the adjoining 
blocks for the introduction of some filling of some kind ? 

A. It is, undoubtedly. 

'. Q. Before the dates of the patents referred to in your testimony- 
in-chief wood pavements had been laid, had they not, with spaces 
between the blocks for the reception of concrete or other filling? 
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Solicitor for the complainant objects to the question on the ground 
that this line of examination is an attack upon the validity of com- 
plainant’s patents and therefore not proper cross-examination, be- 

cause this witness was examined in chief only as to whether 
141 the pavements laid by the defendant infringed those patents, 
assuming them to be valid. ae 


A. My recollection is that they had. ‘ 
Q. How are those spaces obtained ? 

A. Spaces were obtained by separating the blocks. 

Q. How were they separated ? 


Solicitor for the complainant reports his last objection to the ques- 
tions made since, and the witness is notified by complainant’s 
counsel that in his opinion this is an examination of him as an ex- 
pert by the defendant, and that he is not called upon to answer the 
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questions, subject, of course, to the directness of the court in the 
premises. 


Witness: I decline to answer unless instructed to do so by the 
court. I was not examined upon the state of the art. 

Q. In your answer to direct interrogatory No. 2 you state that 
some eight (8) or ten (10) years ago you made yourself acquainted 
very extensively with the subject of wooden pavements, having occa- 
sion to make frequent and extensive examinations into the Patent 
Office as to the character of the patents which had been issued to 

other parties compared with those which I was seeking to 
142 obtain. Were these patents to which you refer patents for 
wedge-shaped blocks? 

Solicitor for the complainant objects to the question as calling for 
oral evidence of written documents. 


A. My answer in examination-in-chief to question No. 2 was in- 
tended simply to indicate what opportunities I had had to familiar- 
ize myself generally with the subject of wooden pavements and as 
going to show that I might be competent to determine the scope of 
the patents which were submitted to use for examination. As to 
what the condition of -the prior state of the art was at that time 
would be a matter of recollection entirely, and my memory had not 
been refreshed, for the reason that I had not expected to testify upon 
that subject. I was called upon to testify upon the assumption that 
the patent that I was to interpret was valid. Anything I should 
say now upon the subject would be a matter of memory entirely, 
and I candidly state that I do not recollect sufficiently well the state 
of the art at that time to testify. [I will state further that had this 
question been asked at the time that I made the extensive researches 

in the Patent Office I could readily have answered the ques- 
143 sition, but I do not now recollect what the construction and 

arrangements of the patents were which antedated the dates’ 
of these patents. When I was examined it was without any prepa- 
ration and without any expectation of heing called upon to testify 
as to the state of the art, and had this question been asked at the 
time I was familiar with the subject [ would have answered it. As 
to the information that I possessed myself of at that lime, it has en- 
tirely passed out of my mind, and it would be hazardous for me to 
say yea or nay to anything touching that subject at this time. 

Q. You have no recollection, then, as to any of the patents re- 
ferred to in your answer to direct interrogatory No. 2, whether any 
one or more of those patents referred or related to wedge-shaped 
blocks for paving purposes ? 


Solicitor for complainant repeats his last objection to question. 


A. I can say candidly that I have not the slightest recollection of 
any of the peculiar methods of construction. I can simply say that 
I cannot recollect that. There were several patent cases that I had, 

and I appealed one or more of these patents as an associate 
144 attorney in the premises. The patents which I obtained 
were unquestionably those that had wedge-shape spaces upon 


them and—— 
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Q. Name such of the patents as you now remember which you 
obtained at that time for pavements having wedge-shaped blocks or 
spaces with wedge-shaped openings between them. 


Solicitor for the complainant objects to the question for the same 
reason that the last question was objected to. 


A. I cannot recollect any by name except the B pavement, to 
which I[ have referred in my examination-in-chief. I do not recol- 
lect the numbers and dates of those. 

Q. Had you anything to do with obtaining letters patent No. 
101,590 referred to in your examination-in-chief ? 

A. I do not recollect that I had. I may have been connected with 
it. I have an indistinct recollection that I was connected with some 
reissue of the patent, I think. I may be mistaken about that, even. 
I do not recollect the fact, whether I was or not. | 

Q. Examine certified copy of letters patent No. 101,590, 
145 Complainant’s Exhibit A,and the drawings annexed thereto, 
and state whether or not the blocks represented in figures 1 

to 4, inclusive, are not wedge-shaped blocks. 

A. They are. 

Q. Looking at the grain of the wedge first represented in the 
blocks in figure 1, does not that grain run substantially parallel 
with one side of the block throughout the whole series ? 

A. I think it seems to be intended to be so represented. There 
are one (1) or two (2) exceptions where it might appear otherwise, 
oe = exceptions are small compared with the whole number of 

ocks. 

Q. And on the other vertical side of each block the grain appears 
to be inclined at a slight angle, does it not? 

A. It does appear to le, but I will add, in order to be clear, that 
it does not appear that the lines indicating the grain were intended 
to convey the idea of being parallel with one side and intersecting 
the other, but simply to indicate the grains without reference to its 
construction, for in figure 2 it appears to be intersected in both 
sides, while in said figure the block is represented with one straight 
and one oblique side. My judgment is that these grain lines are 
intended simply to indicate the longitudinal direction of the blocks 

Q. State your reasons for this conclusion. 

146 A. The reason is found in the first part of my answer, that 

in the two (2) figures, figure 1 and figure 2, the grain lines 
are inconsistent with the theory that the grain runs parallel with 
one side and oblique with the other. 
- Q. Would it not be natural to suppose that in the blocks shown 
in figure 1 the grain on the left vertical side of each block runs par- 
allel with that side? 

A. Looking at that figure without reference to any other, that 
would be a fair presumption. 

Q. Looking at the figures referred to, what would be the natural 
presumption as to the manner in which these blocks were produced ? 


Solicitor for the complainant states that this line of examination, 


tree 
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and the last question in particular, is again objected to as an attack 
upon the validity of one of the complainant’s patentsand therefore not 
proper cross-examination, and the witness is again instructed that 
he need not answer the question unless he desires to do so, subject, 
of course, to the direction of the court. 


WirTngEss : I decline to answer unless instructed by the court. | 

147 Q. In figure 6 of the drawing in Complainant’s Exhibit A 

the block is shown with two (2) inclined sides, while in figure 

one (1) one side only is inclined. Are these two (2) forms of block 
substantially the same? 


Solicitor for the complainant repeats his last objection to the ques- 


‘ tion. 


A. They are not substantially. 
Q. What difference is there in substance ? 


Solicitor for the complainant repeats his objection last given to 
the question, and added to the witness, “ You can answer if you 
want to, but I would not if I were in your place.” 


A. A different form of the wedge-shape spaces between two (2) 
wedge-shape blocks results. 

Q. What material different result follows from that difference in 
form ? 


Solicitor for the complainant repeats his objection last given to 
the question. 


A. I] cannot see that any specially different result results from it. 
Q. Then is there any substantial difference between the two (2) 
blocks referred to? 


148 Solicitor for the complainant repeats his objection last given 
to the question. | 


A. None, except in the particular that I have stated. | 

Q. I do not understand you. You state that no material differ- 
ent results follow between the two? 

A. Yes. 

Q. If that be the case, that there is no material difference in re- 
sult between the two (2)—if that be the case, is there any material 
difference between the two (2)? Or,in other words, is that difference 
material or simply a matter of ornamentation? 


Solicitor for the complainant repeats his objection last given to the 
question, and he further objects to the counsel for the defendant 
arguing the case with his own witness. 


A. There is no material difference in the practical results unless 
it be a greater liability of the concrete to clog in one or the other of 
those sides, resulting from this difference in form, but, not being a 


‘practical wood-pavement layer, [ do not know whether that would 


ensue. 
Q. Suppose a rectangular block of wood six (6) inches long and 
8—137 
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eight (8) inches wide and six (6) inches thick to be cut lengthwise 
obliquely, so as to make two (2) blocks of equal size, four and 
149 a half (43) at one end and three and a half (33) at the other; 
state whether such a block would not be the same as those 
shown in figure 1 in the drawing in Exhibit A. 


Solicitor for the complainant objects to the question as attacking 
the validity of complainant’s patents, and therefore not proper on 
cross-examination. | 


A. It would be substantially of the same shape. 
Q. State in what manner wedge-shaped blocks have usually been 
produced, if you know. 


Solicitor for the complainant repeats his last objection, and the 
witness in instructed that he is not called upon to answer the ques- 
tion unless told to do so by the court. 


Witness: I decline to answer unless instructed by the court. 


Q. In your direct examination you have spoken of the usual and 
well-known method of forming wedge-shaped blocks. State what 
that usual and well-known method is. 3 

A. It was to cut both sides of the rectangular block and to saw 
wedge-shape spaces in each side. 

Q. How did you obtain knowledge of this method? State the 

source of your information. 
150 A. I had seen wood paving blocks at the time that I took 
out Ballard’s patent. I was at work on the Ballard patent. 

Q. Where did you see them and when? 

A. I saw them in my office, and they were brought to me by Mr. 
Ballard at the time that I was at work on his application for a pat- 
ent. The difference between that and the method involved in his 
case was explained to me atthe time by him. Up to that time I 
had had no experience whatever in wood-paving matters and had 
never seen one laid. 

Q. Was this the only source from which you derived information 
concerning the previous state of the art ? 

A. That is all. 

Q. Who is Mr. Ballard, to whom you have referred ? 

A. He is the inventor of what is known as the lock block or 
wedge-shape block and the man who has testified in this case—Mr. 
W. W. Ballard. 

Q. Where, if you know, were such blocks made as those referred 
to in your preceding answer? 

_A. I do not know. 

Q. By whom were they made, if you know. 

A. ‘Fhat I do not know. I never saw or had anything to do 
with wedge-shape block pavements prior to that time. 

Q. Examine sketch marked “A” in Complainant’s Exhibit 

151 K and state whether there was ever a paving block laid in a 
pavement like the one represented in that sketch. 

A. I never saw one laid and I do not know whether there ever 

was one or not. 
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Q. Do you know whether any paving block such as that repre- 
sented in sketch “A” of Complainant’s Exhibit K was ever made? 

A. I have already testified that I have seen such blocks, shown 
me by Mr. Ballard at the time I was engaged in taking out his pat- 
ents. I also state that I never saw any such blocks laid in a pave- 
ment. I will state further that at the time that this subject of 
wedge-shaped blocks was brought to my attention it was supposed 
to be a departure from the ordinary paving blocks, which were 
usually rectangular in form. 

Q. At the time that the wedge-shape block was brought to your 
attention were there not one or more patents already granted for 
wedge-shaped paving blocks ? 

Solicitor for the complainant repeats his last objection to the ques- 
tion, and further objects to it as to prove orally the contents of pat- 
ents. 


A. I do not recollect now whether there were or not, but my rec- 
ollection is that there were not. 
152 Q. You were concerned, were you not, in letters patents Nos. 
94062 and 94063? 

A. My best recollection is that I was. I cannot state posi- 
tively, though. I took out several patents for Mr. Ballard, but I 
cannot recollect the dates and numbers of them. I recollect dis- 
tinctly that I attended to some patent business for him. | 

Q. You state, as an advantage resulting from the method of cutting 
described in patent No. 94068, that the liability of splitting at the 
lower corner is lessened exactly one-half as compared with the block 
having both of its sides cut obliquely with the fibre. Please state 
your reasons for this opinion. 

A. The reason is a very plain one. Besides being oblique to the 
grain, it is much easier to break where the distance is one inch or 
a quarter or a half an inch than it would be where the grain runs 
the entire length of the block, and on the principle that it is much 
easier to cut off a corner than it is to split the entire length. 

Q. In proportion, then, as the grain tends towards parallelism to 
the side the liability of splitting is reduced, as I understand ? 

A. Yes, sir. 

Q. And the greater the angle of inclination at which the grain 

stands to the side the more liability the corner is to split ? 
153 A. Yes, sir. 

Q. Do you know in a practical way whether there would be 
increased liability of breaking at the corner in blocks equally cut by 
what you call the old and well-known method ? 

A. As I before stated, I never saw any of them laid and I could 
only judge from what I have seen. In blocks having one side 
oblique to the grain I have seen the corners break off, and I assume 
that if there were two (2) such spaces to every block the chances 
would be proportionally increased of breaking. | 

Q. Was that at the upper or lower corner of the block that you 
observed the breaking? 

A. At the base of the block. 


60 TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


Q. That was in a block that has one side parallel to the grain ? 

A. Yes, sir. 

Q. In blocks having one side parallel with the grain does not the 
grain stand at a greater angle with the other side than it does with 
either of the sides of the block cut by what you call the old and 
well-known method ? 

A. Not necessarily ; it depends altogether upon the obliquity in 
which the side of the block is cut. 

Q. Suppose both to have the same obliquity, what then ? 
154 A. Probably a greater risk than a block having one side 
only parallel. 

Q. Suppose a block four (4) inches wide at the base, three (3) 
inches wide at the top, and six (6) inches high, with sides inclined 
at equal angles, what would be the degree of obliquity ? 

A. A half an inch on each side. | 

Q. How much per inch ? 

A. One-twelfth of an inch. 

Q. Suppose a block of those dimensions and of that shape with 
vertical grain, would there practically be any lability of splitting at 
the corners ? 

A. Not very much, I expect, with sucha slight degree of inclina- 
tion. 

Q. In your direct examination you state a still further advantage 
in a block of the kind described in patent No. 94062, which is: Only 
one side being parallel to the fiber of the wood, accidental clogging 
of the filling material is avoided. Please explain what you mean 
by that. : 

_ A. I mean thatin proportion as the end of the grain is presented 
to the filling gravel or concrete in that same proportion the liability 
exists to have the gravel wedge at that point where it comes in con- 
tact with the end of the grain, and notso much Nability where one 
or both sides are smooth. This advantage in practice, 
155 ~=though, I deem very slight. 
Q. Is the side of the block vertical with the grain smoother 
than the side which intersects the grain ? 

A. It is smoother in the sense that I speak of—that is, there 
would be a lateral compression of the grain in the sliding of the 
stone or gravel between, whereas in the projecting grain the gravel 
would be liable to imbed itself into the inclined surface of the block 
rather than slide. The grain would prop up in one case, whereas 
in the other it would spread apart—spread away. 

Q. This advantage, as I understand you, you deem more theoret- 
ical than practical ? 

A. I think it is quite slight. 

Q. You have stated that in your opinion the block, Complainant’s 
Exhibit D, was produced by the same process or method as that de- 
scribed in the Ballard patent No. 94063. State your reasons for 
that opinion. 

A. My reasons are that the grain runs parallel to one side and 
oblique to the other, and the base of the block makes an acute angle 
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with the side having the straight grain, which are the conditions to 
be found in the Ballard block, and made according to his method. 

(. State what vou understand that method to be. 

156 A. That method I understand to be making a cross-cut of 

the base of the timber oblique to the longitudinal direction 
of the timber to form the base and top of two (2) blocks, and then 
splitting the block so made at the same angle across or about the 
centre of the block, intersecting at the centre of the block, as clearly 
illustrated in the model which I hold in my hand, designated 
model A. | 

Q. How do you determine that the block, Exhibit D, was pro- 

duced in the manner specified in your preceding answer ? 
' A. I have already stated that the relation that the grain bears to 
the two (2) sides and the fact that the base of the block makes an 
acute angle with the straight side—straight fibre side—has led me 
to this conclusion because there are identically the same conditions 
to be found in the Ballard block, and for no other reason. 

Q. Does it follow that because the block possesses the character- 
istics specified by you that it must have been made by the methods 
specified ? 

A. It does not follow absolutely, but I reached that conclusion 

because there would be quite a waste of material to produce 
157 ~—i that block in any other way with which I am familiar. 

Q. Would it not be feasible to make a block of that kind 
out of a rectangular piece of timber without following the method 
specified in patent 94063 ? 

A. I do not believe it would be. It certainly would not be econ- 
omy to do so. 


Adjourned till to-morrow (Saturday, July 9th, 1881) at two o’clock 


p. m. 
SATURDAY, July 9th, 1881—two o’clock p. m. 


Met pursuant to adjournment. — 


Present: A. S. Worthington, Esq., solicitor for the complainant, 
and Messrs. Marcellus Bailey and Francis Miller, solicitors for the 
defendant. 


Whereupon WirntiaAmM C. McINTIRE, a witness upon the part of 
complainant, was further cross-examined as follows: 


By MARcELLus BAILey, Esq. : 


Q. Examine complainant’s patent No. 94062, Exhibit D, and state 
to what you understand the words “ produced substantially 
158 in the manner referred to in claims 1 and 2” to refer? 

A. I understand those words as referring to the method of 
cutting blocks for street pavements prescribed ia another applica- 
tion pending at the same time with the one upon which this patent 
was granted, and to which reference is made in this patent. 

Q. Is that process or method prescribed in any one of the patents 
on which this suit is brought? 
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A. The process is described in patent No. 94063 to W. W. Ballard, 
and — dated August 24th, 1869, and identified as Exhibit G. 

Q. State what you understand that method or process to be. 

A. I understand that method to consist substantially in cutting 
off one end of a piece of timber, at an inclination such as is desired, 
from one side of the block ; then cutting a block from the timber on 
a line parallel with the first cut and sufficiently far therefrom to form 
from said block two (2) paving blocks, which is done by what is known 
as a splitting cut, at the same angle with the other, and is repre- 
sented by the lead-pencil marks in model A, which I have already 
referred to in my examination. 

Q. Do you understand that what you call the splitting cut 
159 must be made at the same angle with the other in order to 
accomplish the method set forth in that patent? 

A. It is not necessary that it should be at exactly the same angle, it 
only being necessary to split at such a point and at such an angle 
as to produce two (2) similar blocks from a single piece. 

Q. State what kind of paving block you understand to be de- 
scribed and claimed in letters patent No. 94062. 

A. I understand that block to be one in which the two (2) sides 
are oblique to the base and top and the grain running parallel with 
one of its sides and intersected by the other. The grain also being 
slightly oblique to the base and top of the block by reason of the 
first cut, made as illustrated in figure 1 of letters patent 94063, Ex- 
hibit G, because letters patent 94062, Exhibit D, specially refers to 
the method shown and described in said patents, Exhibit G, such a 
block would necessarily form an acute angle at that point where its 
grain sides and base intersect. 

Q. Supposing a block possessing the characteristics set forth in 
the claim of patert No. 94062 were produced by a method or process 

different from that described in patent 94063, would that 
160 ___ block be such a one as is contemplated by and embraced in 
the terms of the claims of patent 94062? 


Solicitor four the complainant objects to the question as being one 
of law and not a question for an expert. 


A. It would be immaterial by what process the block is produced 
if the characteristics are the same. | 

Q. Suppose a block were cut from a piece of timber by a square 
cut instead of an inclined cut, as represented in figure 1 of patent 
94063, and that square-cut block was subsequently divided into two 
(2) wedge-shaped blocks by an oblique cut, as in sketch A, which I 
now hand you,in Defendant’s Exhibit No. 1, would those wedge- 
shaped blocks be made in accordance with the method described in 
letters patent 94063? State your reasons for any opinion that you 
may give. 

A. It would not, for the reason that in letters patent 94063 the 
first condition in that method of cutting blocks is said to be that 
the timber is placed under the saws, as shown in figure 1, in an in- 

‘clined position, intersecting the grain at less or more than 
161 ~—s right angles, whereas in the block illustrated by sketch A, De- 
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fendant’s Exhibit 1, the grain would be intersected at right 
angles to the point of intersection between the grain side of the 
block and the base, as shown in figure A, while the block made in 
-aceordance with the method described in said patent would be cut 
as heretofore explained. 

Q. Would the block shown in sketch A of the Defendant’s Ex- 
hibit 1 be the same or substantially the same as the wedge-shaped 
blocks described in patent 94062? State your reasons for any 
opinion that you may give. 

A. I think not, for the reason that the block shown as A would 
have but one oblique side, while the block referred to in the letters 
patent would have both of its sides oblique to the base and top. 

'Q. In your judgment, is the difference stated material ? 

A. That is a matter that I should think a practical wood-pave- 
ment layer would be more competent to answer than myself, and 
any difference that exists, so far as Iam able to state, would bea 
mere matter of theory on my part and would consist in the fact 
that the space between two (2) adjacent blocks would bea “ V”- 
shaped space instead of a single wedge-shaped space where only one 
side of the block is level. In the “ V”-shaped space the concrete 
filling might have a tendency to more securely hold adjacent blocks 

in place than it would in any other character of space between 
162 the blocks, but, as before stated, this is a: matter that an ex- 
pert wood-pavement layer would know more about. 

Q. By the method of cutting illustrated in sketch A, Defendant’s 
Exhibit 1, you would obtain from a piece of timber by two (2) cuts, 
a cross-cut and an oblique splitting cut, two (2) wedge-shaped blocks, 
each of which has a grain side and a cut side, would you not? 

A. I would. 

Q. And those blocks could be laid in rows for paving purposes 
with a wedge-shaped space between adjoining rows, could they 
not? 

A. They could be so laid as to produce a wedge-shaped space. 

Q. Suppose a block were cut off from a piece of timber by a slant- 
ing cross-cut, but at right angles with the hase and top, as repre- 
sented in sketch B of Defendant’s Exhibit 1, would that be the 
same or substantially the same method described in patent No. 
94063? State your reasons for any opinion that you may give. 

A. I think it would. 

— Q. Could you not produce that splitting cut by feeding the block 
over a horizontal table to a saw révolving in a vertical plane ? 

A. Certainly. 

Q. Would the wedge-shaped blocks illustrated in sketch B 
163. of Defendant’s Exhibit 1 be the same or substantially the 
same as those described in patent 94062 ? 

A. Yes. 

Q. Suppose wedge-shaped blocks produced in the manner illus- 
trated in sketch A of Defendant’s Exhibit 1 were subsequently cut 
off at the top and base, as shown in sketch marked C, Defendant’s 
Exhibit 1, would such blocks be the same or substantially the same 
as those described in patent No. 94062? 
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A. They would. 

Q. Would they not be identically the same? 

A. They would. 

Q. Would the method of producing blocks such as represented 
in sketch C of Defendant’s Exhibit 1 be the same or substantially 
the same as the method set forth in patent No. 94063 ? 

A. It would not. . 

Q. Would it be produced in the manner described? (I quote 
from specifications in letters patent No. 94062, in another pending 
application now on file in the United States Patent Office and en- 
titled “A method of cutting blocks for street pavements, prepared 
and executed by us on the 29th of September, 1868.”) 

A. They would not. 

Q. You understand, do you not, that the language above 
164 — a" to letters patent No. 94063, subsequently granted ? 
A. O. 

Q. If the blocks shown in sketch C, Defendant’s Exhibit 1, are 
identically the same as the blocks shown and described in letters 
patent No. 94062, how do you determine that the paving block 
marked complainant’s model D was made in the manner specified 
in patent 94063 rather than in the manner described with reference 
to sketch C? 

A. Because said block was identified as one having been Jaid sub- 
sequent to the date of the letters patent referred to, which fully de- 
scribed the method of making such block, and because it embraces 
all the characteristics of the block, and because, further, the method 
of making a block such as illustrated in sketch C, Defendant’s Ex- 
hibit 1, I was never familiar with, until to-day, and know not but 
what it may be the invention of counsel,and I assumed in my direct 
examination that a block having the characteristics of that shown 
in the patent must have been made by the method at that time 
known, there being no other with which I was familiar which 
would produce substantially the same result. 

Q. Then you have no knowledge of how model D was made; 

all that you know is simply surmise and guess? 
165 A. It is a surmise, but hardly a guess. I have no absolute 
knowledge as to how said model was made, as I did not see 
it made. 

Q. Please examine this document which I now hand you and 
which i ask the examiner to mark for identification as Defendant’s 
Exhibit 2 and state whether or not you are the same William C. Mc- 
Intire whose name appears in said exhibit as counsel for W. W. Bal- 
lard. 

A. Iam William C. McIntire and I presume I am the same as 
the one who appears as counsel in that case. 

Q. Examine those papers until you feel perfectly sure and then 
say whether or not you are the same man. 

A. After reading the papers I feel right confidant that Iam the 


js 


— same man—William C. McIntire—who was associate attorney in 


that case. 
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Cross-examination by A. S. WorTHINGTON, Esq. : 


Q. State when your relation as counsel for Mr. Ballard ceased, if 
thev have ceased at all. 

A. I cannot recollect the exact time, but it has been several years 
since I have done any business for him. 

Q. State if you have any connection with this case except as a 
witness. 

A. I have not the slightest. 
166 Q. State whether, if paving blocks were made as shown by 
figure C in Defendant’s Exhibit 1 and by the method that is . 
described in patent 94063 from a piece of timber of the same size, 
there would be any difference in the size of the blocks? 

A. Yes; I think there would be a difference in the size of the 
blocks. 

Q. Which would be the smaller ? 

A. That made according to sketch C. 

Q. You were asked whether, if a block of wood eight (8) by six 
(6) by six (6) inches in size were sawed so as to produce two (2) 
blocks each six (6) inches high, four and a half (43) at the bottom, 
and three and a half (34) at the top, such blocks would not be sub- 
stantially of the same shape as those shown in figure 1 annexed to 
patent No. 101,590, Exhibit A, and I understand you to say that 
they would be substantially the same. Would not the blocks pro- 
duced in the manner described each have one side that would be 
perpendicular to the base? 

A. Yes, sir. 

Q. And would they not in that respect differ from the blocks 
shown in figure 1 of the drawing annexed to patent No. 101,590? 

A. [ think not, as I understand this drawing. 

Q. These spaces between the blocks shown in figure 1 are what 

you term single-wedge shape? 
167 A. Yes, sir. 
Q. And it was upon that supposition that you made the 
answer to the question ? 

A. Yes, sir. 

Q. You also state in your cross-examination that the only infor- 
mation that you had as to the state of the art of making wood- 
pavement blocks at a certain time was that derived from Mr. Bal- 
lard, and you understand from him that up to the time he came to 
you the usual way of making wedge-shaped blocks was by making 
square blocks and cutting off two (2) corners. 

A. That is true. : 

Q. After he came to you did you make any investigation in the 
Patent Office and elsewhere as to the state of the art in relation to 
that matter ? 

A. Yes. 

Q. Did you find or seein your investigation anything inconsistent 
with the statements that Mr. Ballard made to you ? 


Solicitor for the defendant objects to the question. 


9-137 : 
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A. Ido not recollect now. I have had such information fur- 


nished me by the office, but it isa mere matter of memory, however. 
W. C. McINTIRE, 


Per E. FORREST, Examiner. 


168 - Solicitor for the defendant here gives notice: to the solic- 

itor for the complainant that he will, at or before, the — 
hereof, move the court to strike out the testimony of Mr. McIntire, 
on the ground of Mr. McIntire’s declining to answer certain ques- 
tions at the suggestion of the solicitor for the complainant. 


169 COMPLAINANT'S EXHIBIT A. 


T. E. Brown 
US No. 7239, Equity Docket 20. 


Tue District oF COLUMBIA. 


Specification forming part of Letters Patent No. 101,590, dated April 
5, 1870. 3 


To all whom it may concern: 

Be it known that I, Turner Cowing, of the city and county of 
San Francisco, in the State of California, have invented a new mode 
of constructing wood pavements for streets; and I do hereby declare 
that the following is a full and exact description thereof, reference 
being had to the accompanying drawings and to the letters of ref- 
erence marked thereon. 

The nature of my invention consists in providing and arranging 
blocks of a peculiar shape in manner to form wedge-shaped crevices 
for the reception of earth or gravel, and wherein such earth or 
gravel will be returned to act as a key to bind and confine the blocks 
in their place. : 

Figure 1 represents a section of road paved with the blocks, 
complete. Figure 2 represents the straight side of a block, with 
the inclined side at E. Fig. 3 represents the top of a block, and 
also the section of the base D. Fig. 4 represents the straight side 
of a block, which is set next to the inclined side of the adjoining 
block. 

In Fig. 1 letter A represents the top of the block, B the side, and 
E the crevice and gravel. The blocks should, of course, be placed 
so that the gravel spaces may extend lengthwise across the direction 
of the street or road, so that, besides wedging and holding the blocks 
securely, they may furnish a better foothold for animals drawing 
heavy loads. 

In the drawing the front edge of the pavement, as shown, repre- 
sents the side next the curb or a section parallel to the curb. 

It is obvious that the wedge-shaped crevices may also be formed 
by setting the above-described blocks so that two vertical sides and 
two inclined sides come together alternately, as shown in figure 5; 
and it is equally obvious that two blocks having their vertical sides 
together may be replaced by a single block having two inclined faces, 
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as shown in Fig. 6, without any material change of plan, and with a 
considerable saving of labor and expense in the construction. 

To construct my pavement prepare the roadway by grading it to 
the proper form and ramming solid; then set the blocks as shown 
in Fig. 1, confining them permanently between the curbs of walks; 
then fill and ram the crevices with earth and gravel. 

I do not claim a wood pavement composed of wedge-shaped 

> blocks when the blocks are laid alternately on larger and smaller 
ends so as to form a continuous surface of wood, but— 

What I do claim, and desire to secure by letters patent of the 

‘ United States, is— 
A wood pavement composed of blocks, each side having a single 
plane service and one or more of the sides being inclined, and the 
blocks being so laid on their larger ends as to form wedge-shaped 
grooves or spaces to receive concrete or other suitable filling, sub- 
5 stantially as set forth. 
w ) TURNER COWING. 
Witnesses : 

W. 0. ANDREWS. 

J. R. BRETT. 


(Here follows diagram marked page 170.) 
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T. E. Brown 
vs. No. 7239, Doc. 20. 
DistrIcT OF COLUMBIA. 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 


UNITED STATES PATENT OFFICE. 


To alt persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment from T. E. Brown to W. W. Ballard, 
recorded in Liber W!9, page 448, and that said annexed copy has 
been compared by me with the original, and that it is a correct tran- 
script thereof and of the whole of said original. ? 

In testimony whereof I, V. D. Stockbridge, act’g Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
seventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 
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172 Liber W?9, p. 448. 


Whereas Turner Cowing, of San Francisco, California, did make 
certain new and useful improvements in wood pavements, for which 
letters patent of the United States were granted on the 5th day of 
April, 1870, and numbered 101,590; ) 

And whereas I, Talmadge E. Brown, of Des Moines, in the county 
of Polk and State of Iowa, am the sole owner of said invention and 
letters patent by assignment duly recorded at page 150 of Liber Q”, 
“Transfers of Patents ; ” 

And whereas William W. Ballard, of Elmira, in the county of 
Chemung and State of New York, is desirous of acquiring an inter- 
est therein, and has paid to me the sum of one dollar, receipt of 
which is hereby acknowledged ; : 

Now, therefore, this indenture witnesseth: That for and in con- 
sideration of the said sum to me paid I have assigned and trans- 
ferred, and do hereby assign and transfer, unto the said Wm. W. 
Ballard one undivided two-fifths (2) of all my right, title, and inter- 

est in and to the said invention as secured by the said letters 
173 _— patent, as well as any and all reissues that may be granted, 

the same to be held and enjoyed by the said Wm. W. Ballard 
and his legai representatives as fully and entirely as the same might 
have been held and enjoyed by me had this assignment and sale 
not been made. 

Witness my hand & seal this 3rd day of September, 1870. 

TALLMADGE E. BROWN. 


4 


Tn presence of— 
WM. C. McINTIRE. 


Recorded Jan. 25, 1876. 
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T. E. Brown 
US. Equity No. 7239, Doc. 20. 


DistRIcT OF COLUMBIA. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 


[ Vignette. ] 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment from T. E. Brown to Edward L. 
Marsh, recorded in Liber K"*, page 235, and that said annexed copy 
has been compared by me with the original, and that it is a correct 
transcript thereof and of the whole of said original. 

In testimony whereof I, V. D. Stockbridge, act’g Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
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seventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 
[SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 


175 Liber K!*, page 235. 
[Stamp. ] 


Whereas Turner Cowing, of San Francisco, California, did make 
. certain new and useful improvements in wood pavements, for which 
letters patent of the United States were granted on the 5th day of 
April, 1870, and numbered 101,590; 

And whereas I, Talmadge E. Brown, of Des Moines, in the county 
of Polk and State of Iowa, am the sole owner of said invention and 
letters patent by assignment duly recorded at page 150 of Liber Q!?, 
“'Transfers of Patents; ” 

And whereas Edward L. Marsh, of New York, in the county of 
New York and State of New York, is desirous of acquiring an in- 
terest therein, and has paid to me the sum of one dollar, receipt of 
which is hereby acknowledged : 

Now, therefore, this indenture witnesseth : That for and in con- 
sideration of the said sum to me paid I have assigned and trans- 
ferred, and do hereby assign and transfer, unto the said Edward L. 

Marsh one undivided one-fifth (4) of all my right, title, and 
176 __—sinterest in and to the said invention as secured by the said 

letters patent, as well as any and all reissues that may be 
granted, the same to be held and enjoyed by the said Edward L. 
Marsh and his legal representatives as fully and entirely as the same 
might have been held and enjoyed by. me had this assignment and 
sale not been made. 

Witness my hand & seal this 3rd day of Sept., 1870. 

TALMADGE E. BROWN. 

In presence of— 

WM. C. McINTIRE. 


Recorded Nov. 21st, 1870. 
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T. E. BRown 
US. | quit No. 7239, Doc. 20. 


District oF COLUMBIA. 
| (2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
Unirep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the records 
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of this office of the letters patent granted William W. Ballard Au- 


- gust 24, 1869, No. 94062, for improved wood pavement. 


In testimony whereof I, V. D. Stockbridge, act’g Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
seventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 


States the one hundred and fifth. ys 
[SEAL. ] V. D. STOCKBRIDGE, 
Acting Commissioner. 


178 No. 94062. 
(2-155.) 
Tue UNITED STATES OF AMERICA. — 
[ Vignette. ] ; 


To all to whom these letters patent shall come: 


Whereas William W. Ballard, of Elmira, New York, and Buren 
W. Waddell, of Memphis, Tennessee, have alleged that they have in- 
vented a new and useful improved wood pavement (said Waddell 
having assigned his right, title, and interest in said invention to 
said Ballard), and have made oath that they are citizens of the 
United States; that they verily believe they are the original and 
first inventors or discoverers of the said invention, and that the same 
hath not, to their knowledge and belief, been previously known or 
used ; have paid into the Treasury of the United States the sum of 
thirty-five dollars and presented a petition to the Commissioner of 
Patents praying that a patent may be issued therefor : 

These are, therefore, to grant to the said William W. Ballard, his 
executors, administrators, or assigns, for the term of seventeen years 
from the twenty-fourth day of August, one thousand eight hundred 
and sixty-nine, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said invention, a de- 
scription whereof is given in the annexed schedule and made a part 
of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. 


Given under my hand, at the city of Washington, this twenty- - 


fourth day of August, in the year of our Lord one thqusand eight 
hundred and sixty-nine, and of the Independence of the United 


States of America the ninety-fourth. 
[SEAL. ] W. T. OTTO, 


Acting Secretary of the Interior. 
Countersigned and sealed with the seal of the Patent Office. 
S. H. HODGES, 
Acting Commissioner of Patents. 


(Here follows diagram marked p. 179.) 
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180 | UNITED STATES PATENT OFFICE. 


WittiamM W. BatraArp, of Elmira, New York, and Buren B. Wap- 
DELL, of Memphis, Tennessee. Buren B. Waddell assigns his 
right to Wm. W. Ballard. 


Improved Wood Pavement. 


Specification forming part of Letters Patent No. 94062, dated August 
24, 1869. 


To all whom it may concern: 

Be it known that we, William W. Ballard, of Elmira, in the county 
of Chemung and State of New York, and Buren B. Waddell, of 
Memphis, in the county of Shelby and State of Tennessee, have in- 
vented certain new and useful improvements in street pavements ; 
and we do hereby declare the following to be a full, clear, and exact 
description thereof, reference being had to the accompanying draw- 
ings, making part of this specification, and in which— , 

Figure 1 is a perspective view of a section of pavement em- 
bracing our improvement. Fig. 2 is a perspective view of a piece 
of timber from which the block is cut and showing the cuts made 
by the saw; and Fig. 3 is a perspective view of two of the blocks 
laid alongside of each other. 

To more clearly illustrate our invention we will proceed to de- 
scribe the construction, &c., referring by letters to the drawings. 

A represents the bed of the street, which is made slightly arched, 
the ends of the arch resting against thecurbs B B. Strips C are laid 
upon said arch at right angles to the curb and at convenient dis- 
tances apart. Upon said strips is laid a flooring, composed of. boards 
of any desired dimensions, and the blocks are then laid on this floor- 
ing in rows, and so as to break joints. These blocks are of a wedge 
shape, and are so laid as that their bases shall touch, forming a con- 
tinuous arch across the street, and leaving V-shaped spaces between 
the rows. These spaces are filled with concrete or its equivalent, — 
and the whole surface tarred over, if thought necessary. The 
gutters are formed by inclining the bed slightly upward at the curb 
and splitting the ends of the blocks off to fit against the curb and 
the last one of the street blocks. 

The peculiarity of the blocks used in this pavement is that they 
are wedge-shaped and having both sides at acute angles with the 
base and the grain running parallel with one and oblique to the 
other of these sides. ; 

A more perfect description of these blocks and. the manner of 
producing them is given in another pending application, now on 
file in the United States Patent Office, entitled “ A method of cut- 
ting blocks for street pavements,” prepared and executed by us on 
the 29th day of September, 1868. 

The advantages of blocks having both sides beveled, with the 
grain running, as described, over the ordinary wedge-shaped block, 
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are, first and most important, that only one corner of the base is at 
all likely to become broken off by transportation and rough 
handling, whereas in the ordinary block both corners are 
liable to such accidents. Another advantage of the. relation 
of grain to the sides of the block is that the Y-shaped spaces have 
one perfectly smooth side, and consequently less opportunity is 
afforded to the gravel in the filling to jam and leave the lower por- 
tion of the space loosely or entirely unfilled. This is believed to be 
a difficulty in pavements constructed of wedge-shaped blocks hav- 
ing the grain running vertically, and thereby exposing the end of 
the fiber on both the beveled sides of the blocks. 

A pavement constructed of our improved blocks can be laid ata 
less cost than any other wedge-shaped pavement, owing to the cheap- 
ness of the blocks. 

It has always been desirable to build pavements of wedge-shaped 
blocks, as they make a stronger and more durable pavement and 
are more easily laid, but so far it has been impracticable, owing to 
the expense of producing the blocks caused by the waste in material 
and extra sawing. 

Having described the construction and advantage of our im- 
proved pavement, what we claim as new and desire to secure by 
letters patent is— 

J. As an article of manufacture, wedge-shaped blocks having the 
grain running parallel to one and oblique to the other of their bev- 
eled sides, and produced substantially in the manner referred to. 

2. A wooden street pavement constructed,substantially as herein- 
before described, of wedge-shaped blocks with the grain running 
and produced in the manner and for the purpose set forth. 

In testimony whereof we have hereunto set our hands and affixed 
our seals this 19th day of July, 1869. 

W. W. BALLARD. i _ 
BUREN B. WADDELL. |[L.s. 


In presence of— 
JOHNSTON G. FINNIE. 
GEO. W. L. CROOK. 


181 Exuipit “E.” Albert Harper, Examiner. 


T. E. Brown 
V8. t Equity No. 7239, Doce. 20. 
District OF COLUMBIA. 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the records 
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of this office of an assignment from W. W. Ballard to T. E. Brown, 
recorded in Liber B'*, page 293, and that said annexed copy has 
been compared by me with the original, and that it is a correct 
transcript and of the whole of said original. 

In testimony whereof I, V. D. Stockbridge, act’ Commissioner 
of Patents, have caused the seal of the Patent Office to be affixed 
this seventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. | V. D. STOCKBRIDGE, 
| Acting Commissioner. 


182 Liber B!?, page 293. 


Whereas letters patent of the United States were granted on the 
24th day of August, A. D. 1869, to Wm. W. Ballard, of Elmira, New 
York, and Buren B. Waddell, of Memphis, Tennessee, for “ improved 
wood pavement ” (numbered 94062) ; 

And whereas certain other letters patent were granted upon the - 
same day to the said parties for “improved mode of cutting blocks 
for wood pavements ” (numbered 94063) ; 

And whereas I, William W. Ballard, above mentioned, became 
the sole owner of the entire right, title, and interest in and to the 
hereinbefore-recited letters patents by assignments duly executed, 
respectively, on the 1th day of July, 1869, and the 19th day of July, 
1869, and recorded, respectively, at page 172, Liber A’, and page 
171, Liber A'”, “ Transfers of Patents ;” 

And whereas I, William W. Ballard, did obtain in my own name 
certain other letters patent on the 24th day of August, 1869, for 
“improved machine for sawing blocks for paving ” (numbered 94061), 

which letters patent [havesurrendered with petition for reissue ; 
183 And whereas Talmadge E. Brown, of Des Moines, Iowa, is 

desirous of acquiring an interest in all three of the herein- 
mentioned letters patentand any reissues thereof that may be granted, 
and has paid to me the sum of five dollars, receipt of which is hereby 
acknowledged : 

Now, this indenture witnesseth: That for and in consideration of 
the said sum to me in hand paid I have assigned and transferred, 
and do hereby assign and transfer, unto the said Talmadge E. Brown 
an undivided two-fifths (2) interest in and to each and all three of 
the hereinbefore-recited letters patent and any reissues that may be 
granted thereon, the same to be held and enjoyed by the said Tal- 
madge E. Brown for his own use and behoof and for the use and be- 
hoof of his legal representatives to the full end of the term for which 
the said letters patent were originally granted. as fully and entirely 
as the same might have been held and enjoyed by me had this as- 
signment and transfer not been made. 

In testimony whereof I have hereunto set my hand and seal this 
20th day of September, A. D. 1869. 

[Stamp. ] 


W. W. BALLARD. [sEAL.] 
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Signed, sealed, & delivered in presence of— 
WM. C. McINTIRE. 
HENRY S. JOHNSTON. 


Recorded Sep. 20, 1869. 


184 Exurpit “F.” Albert Harper, Examiner. 
T. E. Brown 
US. t Bauity No. 7239, Doc. 20. 
DISTRICT OF COLUMBIA. 
(2-175.) 


DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment from W. W. Ballard to Edward L. 
Marsh, recorded in Liber O'%, page 116, and that said annexed 
copy has been compared by me with the original, and that it isa 
correct transcript thereof and of the whole of said original. 

In testimony whereof J, V. D. Stockbridge, aet’z Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this — 
seventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[ SEAL. ] V. D. STOCKBRIDGE, 


Acting Commissioner. 


185 Liber O!%, page 116. 
[Stamp. ] 


Whereas I, William W. Ballard, of Elmira, in the county of 
Chemung and State of New York, am the sole owner of letters patent 
for wood pavements and machinery for cutting the block, being 
letters patents numbered 94061, 94062, & 94063, dated August 24, 
1869; No. 99391, dated February Ist, 1870, and No. 105,292, dated 
July 12, 1870; 

And whereas Edward L. Marsh, of New York city, in the county 
and State of New York, is desirous of acquiring an interest therein: 

Now, this indenture witnesseth: That for and in consideration of 
the sum of one dollar to me in hand paid, receipt of which is hereby 
acknowledged, I have assigned and transferred, and do hereby as- 
sign and transfer, unto the said Edward L. Marsh one undivided 
fifth part of all my right, title, and interest in and to the herein- 
recited letters patent patent and the inventions thereby secured, the 
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same to be heid and enjoyed by the said Edward L. Marsh, for his 
own use and behoof and the use and behoof of his legal 

186 _ representatives, to the full end of the term for which letters 
patent are granted as fully and entirely as the same might 

have been held and enjoyed by me had this assignment and transfer 

not been made, the same rights and privileges to extend to any re- 

issue of the said letters patent which may be granted. 

Witness my hand and seal this 3d day of September, 1870. 
WILLIAM W. BALLARD. 


' Signed, sealed, and delivered in presence of— 
WM. C. McINTIRE. 


Recorded Nov. 21, 1870. 


187 Exuisit “G.” Albert Harper, Examiner. | 


T. E. Brown 
vs. Equity No. 7239, Doc. 20. 
DiIstRIcT OF COLUMBIA. 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 

UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William W. Ballard Au- 
gust 24, 1869, No. 94063, for improved mode of cutting blocks for 
wood pavement. 

In testimony whereof I, V. D. Stockbridge, act’z Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
seventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one and of the Independence of the United 


States the one hundred and fifth. 
[SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 


188 (2—155.) 
No. 94063. 
THE UNITED STATES OF AMERICA. 
[ Vignette. | 


To all to whom these letters patent shall come : 
Whereas William W. Ballard, of Elmira, New York, and Buren 
B. Waddell, of Memphis, Tennessee, have alleged that they have in- 
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vented a new and useful improved mode of cutting blocks for wood 
pavement (said Waddell having assigned his right, title, and interest 
in said invention to said Ballard), and have made oath that they are 
citizens of the United States; that they verily believe they are the 
original and first inventor- or discoverer- of the said invention, and 
that the same hath not, to their knowledge and belief, been pre- 
viously known or used; have paid into the Treasury of the United 
States the sum of thirty-five dollars and presented a petition to the 
Commissioner of Patents praying that a pitent may be issued 
therefor : 

These are, therefore, to grant to the said William W. Ballard, his 
executors, administrators, or assigns, for the term of seventeen years 
from the twenty-fourth day of August, one thousand eight hundred 
and sixty-nine, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said invention, a descrip- 
tion whereof is given in the annexed schedule and made a part of 
these presents. 

Jn testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, thistwenty-fourth 
day of August, in the year of our Lord one thousand eight hundred 
and sixty-nine, and of the Independence of the United States of 
America the ninety-fourth. 

[SEAL. ] . W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
S. H. HODGES, 
Acting Commissioner of Patents. 


(Here follows diagram marked p. 189.) 


189 UnITED STATES PATENT OFFICE. 


WitiiaAM W. BaLiarp, of Elmira, New York, and Buren B. Wap- 
DELL, of Memphis, Tennessee. Buren B. Waddell assigns all his 
right to William W. Ballard. 


Improved Mode of Cutting Blocks for Wood Pavement. 


Specification forming part of Letters Patent No. 94063, dated 
August 24, 1869. 


To all whom it may concern: 


Be it known that we, W. W. Ballard, of Elmira, Chemung county, 
New York, and B. B. Waddell, of Memphis, Shelby county, Ten- 
nessee, have invented an improved mode of cutting blocks for street 
pavement; and we do hereby declare that the following is a full, 
clear, and exact description of the same, reference being had to the 
accompanying drawings, which are made a part of this specifica- 
tion. : 
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Figure 1 represents the lumber as the blocks are being cut off in 
order to give the ends of the blocks the proper angle or bevel. 
Fig. 2 represents the blocks after being cut off as above de- 
scribed before splitting. Fig. 3 represents the blocks in the 
act of being split on a saw-table, showing the rest or guide necessary 


‘to cut them in the proper direction. Fig. 4 represents the blocks 


finished and placed in the pavement. 

Our invention consists in a novel method of cutting and splitting 
blocks for wood pavement in such a manner that two cuts, or rather 
one cut and one splitting, will produce two finished blocks with 
level top and bottom and two sides beveled, one being with the grain 
and the other slightly oblique to the grain, without more waste of 


timber than is occasioned by the saws. 


We take a piece of lumber four and a half feet long, twelve inches 
wide, and seven inches thick. This is placed under the saws, as 
shown in Fig. 1,in an inclined position, so that the first cut will 
produce blocks with two sides inclined, the top and bottom level 
or in parallel planes. The first cut produces nine blocks, such 
as shown in Fig. 2, out of a piece of lumber, as described above. 
Each such block will then be twelve inches long, six inches 
high with the fiber, and seven inches wide across the fiber. 
These blocks are then split, as indicated in dotted lines, Fig. 2, 
slightly oblique to the fiber, as seen alsoin Fig. 3, being brought 
toward the splitting-saw in an inclined position, inclined in contra- 
distinction to a position level at top and bottom, in such a manner 
that the line of the cut will form the other two beveled sides of two 
blocks, each of which has the top and bottom level, or in parallel 
planes, and the sides beveled, as shown in Fig. 4, and, moreover, 
has the grain running in the direction of one of the beveled sides, 
as clearly shown in Figs.2 and 3. These blocks will then be twelve 
inches long, six inches high, three inches wide at the top, and four 
inches wide at the base. 

The figures of feet and inches we have, of course, used only as 
an illustration, as different dimensions of lumber may be used, but 
those given will do for an ordinary street block. 

The two great advantages of this method are economy of lum- 
ber and of labor and time, the only loss of lumber being the 
small pieces cut off at each end to start the bevel. Each two cuts, 
or rather one cut and one splitting, produces two complete blocks 
ready for use. 

Having thus described our invention, what we desire to secure by 
letters patent is— 

The herein-described method of cutting blocks for wooden pave- 
ment, so as to form by two cuts, or one cut and one splitting, two 
finished blocks with top and bottom level, or in parallel planes, and 
the sides beveled, one side being inclined with the fiber, and with- 
out waste of material, substantially as set forth. 

| WM. W. BALLARD. be =| 
BUREN B. WADDELL. l[L.°s. 
Witnesses : 
E. SHERMAN. 
BEN. A. SHEPHERD. 
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190 “Exuisit H.” True copy: Albert Harper, Examiner. 
T. E. Brown : 1 
US. Equity No. 7239, Doc. 20. 


DISTRICT OF COL. 


‘The following copy of the original is allowed, by stipulation, to be 
filed by complainant in evidence in this cause, and the same Is so 


filed and marked “ Exhibit H.” 
ALBERT HARPER, Examiner. 


This is to certify that the Ballard Pavement Co., composed of W. 
W. Ballard, T. E. Brown, and E. L. Marsh, have sustained great 
losses in consequence of the failure of the District of Columbia to 
perform its contracts with said company and pay said company its 
just dues, and that the debts of the company, some fifty thousand 
($50,000) dollars, have been paid in part and the remainder assumed 
by said Brown. 

Now, therefore, in consideration of the premises, the said Ballard 
and Marsh hereby assign, transfer, and set over unto the said Brown 

all of their interest of whatever kind in any of the assets, claims, 
191 contracts, suits brought and to be brought, claims for royalty, 

and damages for infringements of patents, damages for 
breaches of contract, balances due for work and labor performed, 
differences between the market value of certificates received by said 
company and the face value thereof, and any and all other rights, 
equities, and causes of action against any and all parties whomso- 


ever. 
Dated at Washington, D. C., this 20th day of June, A. D. 1874. 


(Signed) W. W. BALLARD. 
ss E. L. MARSH. 
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192 ) Exursit “ I.” 


T. E. Brown 
US. Equity No. 7239, Doc. 20. 
THE District oF COLUMBIA, 


Exhibit “I.” Filed by complainant. 
ALBERT HARPER, Examiner. 


FIGuRE l. 


C represents the stick of timber. 
E & F thetwo blocks made by sawing one block into two through 
the line ABD. 
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FIGureE 2. 


A represents the three saws. | 
B " “ shaft on which the saws are placed. 
C . “ stick of timber. 

D . “wasted wedge at one end. 

E & F “ “ blocks. 
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193 Exuisit K. 
T. E. Brown j + 
US. | + Equity No. 7239, Doce. 20. 
District oF COLUMBIA. 


Exhibit “K,” filed by complainant. 
ALBERT HARPER, Lxaminer. 
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| 


194. Exnipit “lL.” Filed by Complainant. Albert Harper, Ex- 
aminer. 


Brown 
vs. Eq. No. 7239, Doc. 20. 
Dist. oF COL. 


To the city of , State of : 
The Ballard Pavement Co., having its business office at No. 117 
Broadway, N. Y., hereby notify the said city of that the said 
Ballard Pavement Co. are the sole and exciusive owners of wooden 
pavements of every character and description, constructed of wedge- 
shaped blocks with wedge-shaped interstives, with and without a 
wood flooring, as well as the block itself, and the method of making 
the same. These rights and privileges are secured to the said Bal- 
lard Pavement Co. under and by virtue of United States letters 
patents No. 105,292, No. 94061, No. 94062, No. 94063, and No. 99391, 
issued each to Wm. W. Ballard, and U. S. letters patent 

195 No. 101,590, applied for October 13, 1865, and issued April 
5, 1870, to Turner Cowing ; and the said Ballard Pavement 

Co. strictly forbid the use of the same without the written consent 
of the Ballard Pavement Co., first obtained of the said company or 


some of its authorized agents. 
BALLARD PAVEMENT CO. 


196 Exuipsit M. 


T. E. Brown 
US. Eq. No. 7239. 
DistRIcT OF COLUMBIA. 


Exhibit “ M,” filed in evidence in above case. 
ALBERT HARPER, Examiner. 
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197 _ Exarsir Y. 


T. E. Brown ) 
US. In Eq. No. 7289. 
TuHeE Dist. oF Cou. { 


Complainant’s Exhibit “ Y,” filed this 14th day of November, 1881. A 
E. FORREST, Examiner. ' 
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198 ExnHIsitT Z. 
T. E. Brown 
vs. In Eq. 7289. 
THE Dist. uF Cot. | 


Complainant’s Exhibit “Z,” filed with the examiner this 20 day 
of October, 1881. 
E. FORREST, Examiner. 
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199 In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 
vs. | two 7239. 


Tue District oF COLUMBIA. 


Testimony and Exhibits on Behalf of the Defendant. Edwin Forrest, 
Examiner. 


200 District oF COLUMBIA, ss 
County of Washington, ; 


In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 
vs. } No. 7239. 


Tue District oF COLUMBIA. 


Be it remembered that at an examination of witnesses begun and 
held on the thirteenth day of October, 1881, and contirued from 
time to time, by adjournments as within, until the 14th day of No- 
vember, 1882, when the hereinafter depositions were taken, I, Edwin 
Forrest, an examiner in chancery, did cause to be personally present 
at the office of Marcellus Bailey, No. 501 F street northwest, in the 
city of Washington, District of Columbia, the hereinafter-named 
witnesses to testify on behalf of the defendant in the above-entitled 
cause, with due and sufficient notice to counsel for respective parties. 


EDWIN FORREST, Examiner. 


201 In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 
vs | No 7239. 


THE DIstrRicT OF COLUMBIA. 


W AsHINGTON, D. C., 
THurRsDAY, October 18, 1881—Eleven (11) o’clock a. m. 


Met pursuant to notice. 

Present: A.S. Worthington, solicitor for the complainant, and 
Marcellus Bailey, solicitor for the defendant. 

Whereupon solicitor for the defendant offered in evidence the fol- 
lowing documents: 

1. Drawing referred to as Defendant’s Exhibit No. 1 in the testi- 
mony of W. C. McIntyre, a witness for the complainant, and the 
same is placed in evidence and marked as Defendant’s Exhibit D. 
©. No. 1. 

2. A certified copy, under the seal of the United States Patent 
Office, of the file wrapper and contents and drawing as originally 
filed in the matter of the application of W. W. Ballard, filed June 
16th, 1869, for the wooden street pavement referred to in the testimony 
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197  Exarsir Y. 
T. E. BRown ) ) 
US. In Eq. No. 7239. 
THE Dist. oF COL. i 
Complainant’s Exhibit “ Y,” filed this 14th day of November, 1881. i. 
E. FORREST, Examiner. ' 
198 ExHIsit Z. 
T. E. Brown 
vs. In Eq. 7289. 
Tue Dist. vF Cou. : 


Complainant’s Exhibit “Z,” filed with the examiner this 20 day 
of October, 1881. 


E. FORREST, Examiner. 
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199 In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 
vs. _ >No. 7239. 
THE District or COLUMBIA. 


Testimony and Exhibits on Behalf of the Defendant. Edwin Forrest, 
Examiner. 


200 District oF COLUMBIA, ins 
County of Washington, 


In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown ) 
vs. No. 7239. 
THE District oF COLUMBIA. ( 


Be it remembered that at an examination of witnesses begun and 
held on the thirteenth day of October, 1881, and contirued from 
time to time, by adjournments as within, until the 14th day of No- 
vember, 1882, when the hereinafter depositions were taken, I, Edwin 
Forrest, an examiner in chancery, did cause to be personally present 
at the office of Marcellus Bailey, No. 501 F street northwest, in the 
city of Washington, District of Columbia, the hereinafter-named 
witnesses to testify on behalf of the defendant in the above-entitled 
cause, with dueand sufficient notice to counsel for respective parties. 


EDWIN FORREST, Examiner. 


20! In the Supreme Court of the District of Columbia. In Eq. 


T. E. Brown 
vs | No 7239. 


THe District oF COLUMBIA. 


WASHINGTON, D. C., 
TuHurspDAyY, October 18, 1881—Eleven (11) o’clock a. m. 


Met pursuant to notice. 

Present: A. S. Worthington, solicitor for the complainant, and 
Marcellus Bailey, solicitor for the defendant. 

Whereupon solicitor for the defendant offered in evidence the fol- 
lowing documents: 

1. Drawing referred to as Defendant’s Exhibit No. 1 in the testi- 
mony of W. C. McIntyre, a witness for the complainant, and the 
same is placed in evidence and marked as Defendant’s Exhibit D. 


C. No. 1. 


2. A certified copy, under the seal of the United States Patent 
Office, of the file wrapper and contents and drawing as originally 
filed in the matter of the application of W. W. Ballard, filed June 
16th, 1869, for the wooden street pavement referred to in the testimony 


nels 
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of W. C. McIntyre, a witness for the complainant, as Defendant’s 
Exhibit D. C. No. 2, and the same is placed in evidence and marked 
as Defendant’s Exhibit D. C. No. 2. 


_ 202 3. A certified copy, under the seal of the Patent Office, of 


file wrapper and contents of the appeal to the examiners-in- 
chief, filed July 14th, 1869, in the matter of the application of W. 
W. Ballard for street pavement, filed June 5th,'1869, and the same 
is placed in evidence and marked as Defendant’s Exhibit D. C. 
No. 3. 

4. A certified copy, under the seal of the Patent Office, of the file 
wrapper and contents in the matter of letters patent granted Wil- 
liam W. Ballard and Buren B. Woodell August 24th, 1869, No. 
94062, for improved wood pavement, and the same is placed in evi- 
dence and marked as.Defendant’s Exhibit D.C. No. 4. 

5. A certified copy, under the seal of the Patent Office, of the file 
wrapper and contents and drawing as originally filed in the matter 
of letters patent granted Turner Cowing, assignor, &c., April oth, 
1870, No. 101,590, for improvement in wood pavement, and marked 
as Defendant’s Exhibit D. C. No. 5. 

6. A certified copy, under the seal of the Patent Office, of letters 
patent granted to Miller and Mason March 3lst, 1868, No. 76227, 
for improved wood pavement, and the same is placed in evidence 
and marked as Defendant’s Exhibit D. C. No. 6. 

7. A certified copy, under the seal of the Patent Office, of reissue 

of letters patent granted Samuel Nicholson August 20th, 1867, 
203. No. —, for improved wooden paveinent, and the same is 

placed in evidence and marked as Defendant’s Exhibit D. C. 
No. 7. 

8. A certified copy, under the seal of the Patent Office, from the 
bound volumes in the library of the Patent Office of the specifica- 
tion and drawing in the matter of the English letters patent granted 
Richard Hodgson June 27, 1839, No. 8135, for forms of materials for 
building and paving, &c., and the same is placed in evidence and 
marked as Defendant’s Exhibit D. C. No. 8. 

9. A certified copy, under the seal of the Patent Office, from the ~ 
bound volumes in the library of said office of the specification and 
drawing in the matter of the English letters patent granted John 
Lindsay June 14, 1825, No. 5185, for construction of roads and — 
to be used thereon, and the same is placed in evidence and marked 


«as Defendant’s Exhibit D. C. No. 9. . 


10. A certified copy, under the seal of the Patent Office, from the 
bound volumes in the library of said office of the specification and 
drawing in the matter of English letters patent granted Abraham 
Henry Chambers February 28, 1824, No. 4906, for preparing and 
paving roads and highways, and the same is placed in evidence and 
marked as Defendant’s Exhibit D. C. No. 10. 

11. A certified copy, under the seal of the Patent Office, of 
204 =the letters patent granted Matthew J. McBird July 22d, 1856, 
No. 15380, for improved machine for sawing stone or marble, 


and the same is placed in evidence and marked Defendant’s Ex- 
hibit D. C. No. 11. 


Cee r as 
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12. A certified copy, under the seal of the Patent Office, of the let- 
ters patent granted C. B. Normand November 14, 1854, No. 11946, 
for improved method of controlling the log for curve and level saw- 
ing, and the same is placed in evidence and marked as Defendant’s 


— Exhibit D. C. No. 12. 


13. A certified copy, under the seal of the Patent Office, of letters 
patent granted Pearson Crosby November 3d, 1841, No. 2821, for 
improvements in the saw-mill for resawing boards and other tim- 
ber, and the same is placed in evidence and marked Defendant’s Ex- 
hibit D. C. No. 15. 

14. A certified copy, under the seal of the Patent Office, of letters 
patent granted Henry Millinger April 5, 1864, No. 42212, for im- 
provement in the manufacture of siding, and the same is placed in 
evidence and naarked Defendant’s Exhibit D.C. No. 14. 

15. A certified copy, under the seal of the Patent Ottfice, of the let- 
ters patent granted Hurchmyan, Hurchman and Hurchman June 
30th, 1863, No. 39099, for table for reciprocating saws, and the same 
is placed in evidence and marked Defendant’s Exhibit D. C. No. 15. 

16. A certified copy, under the seal of the Patent Office, of 
205 the letters patent granted the Bordentown Machine Company 
June 20th, 1865, No. 48349, for improvement in saw mills, 


and the same is placed in evidence and marked Defendant’s Ex- 


hibit D. C. No. 16. 


The counsel for the complainant objects to the introduction of the 
following of the foregoing exhibits, to wit, Exhibits —, on the 
ground that they are not referred to in the defendant’s answer. 


THomMaAS J. W. ROBERTSON, a witness produced on behalf of de- 
fendant, being first duly sworn according to law, was examined and 
testified as follows: 


By Mr. BaIrey : 


1 Q. State your name, age, residence, and occupation. 

A. Thomas J. W. Robertson ; forty-eight (48); Washington, D.C.; 
patent solicitor and mechanical expert. 

2 Q. How long have you been so occupied ? 

A. I have been engaged in the patent business, in some form or 
other, for twenty-eight (28) years, and for the last fourteen (14) years 
I have followed my present profession as solicitor, and have acted 

as an expert for some eight (8) or ten (10) years. 
206 3 Q. Have you testified before this-as an expert in patent 
causes in the United States courts? And, if yea, state where 
and to what extent. 

A. I have frequently been called on to testify in such causes and 
have testified in many different suits and in many different classes 
of inventions. I have been called on as an expeet by the Depart- 
ment of Justice to testify in several suits brought against officers of 
the United States Government, and bave been called upon to assist 
in the defence of cases brought against the Erie Railroad Company, 
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the corporations of the cities of New York and Brooklyn, and also 

in a number of suits between private parties. 

4 Q. State whether you are familiar with the subject of wood pave- 
ments and what opportunity you have had of becoming acquainted 
with that subject, both as regards the production of the wooden 
block and the laying of the pavements. 

A. My first experience with the laying of the pavements, or the 
first time that I saw such work done, was about 1848 or 1849, when 
I saw a pavement laid something similar to that shown in drawing 
No. 7, in Defendant’s Exhibit D.C. No. 8, which pavement was laid 
in High Holborn, London. My next experience was as patent 

solicitor in examining various patents relating to wood pave- 
207 ments. I was at the time in the employ of M. and Com- 

pany, patent solicitors, and it was my special duty to make 
preliminary examination for their clients, during which time I 
made a large number of such examinations on the subject of wood 
pavements, and probably inade more examinations of this class than 
anybody else, except it may be the official examiner in the Patent 
Office. I never engaged in the business of laying pavements, but I 
generally made it my business to notice all pavements that were 
laid in this city during the time such pavements were being laid. 
here. 

5 Q. Have you examined and do you understand letters patent 
granted Tallmadge E. Brown, assignee of Turner Cowing, April 5th, 
1870, No. 101,590, for improvement in wooden pavements ? 

A. I have and I do. 

6 Q. State what you understand to be the subject-inatter of said 
letters patent and to what extent, if at all, the same is novel in the 
light of exhibits filed in this cause and other facts that may be 
within your knowledge. 

A. On examining said patent I find the claim to be as follows: 
“A wood pavement composed of blocks, each side having a single 
plane surface and one or more of the sides being inclined, and the 

blocks being so laid on their larger ends as to form wedge- 
208 shaped grooves or spaces to receive concrete or other suitable 

filling, substantially as set fort.” So far as the claim is con- 
cerned, it is fully met by the patent shown in Defendant’s Exhibit D. 
C. No. 10, with the exception that the blocks there shown are stone 
instead of wood. 

Figure 3 in the drawing of that exhibit clearly shows blocks 
having inclined sides, and the specifications describe them as being 
placed with the larger ends down and with the upper spaces or in- 
terstices formed between them filled with powdered or finely broken 
matter—as broken stone or other insoluble matter, such as what is 
known as Pazzalane or any other cement which will resist the action 
of water—that is to say, the pavement shown in Defendant’s Ex- 
hibit D. C. No. 10 was “a pavement composed of blocks, each side 
having a single plane surface and one or more of the sides being 
inclined, and the blocks being so laid on their larger ends as to form 
wedge-shaped grooves or spaces to receive concrete or other suitable 
filling.” This I have given in the words of the claim of the patent 
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' No. 101,590, except that I have left out the word “ wood” at the 


commencement of said claim. 

Defendant’s Exhibit D.C. No. 9 also shows a pavement formed of 

wedge-shaped blocks, as may be seen upon examining figure 2 of 

said exhibit, in which @ represents the wedge-shaped blocks. 
209 These wedge-shaped blocks are represented with the larger 

ends downwards, so as to leave spaces between them, and in 
the specifications, on page 4, I find these words: “I lay them with 
their broadest ends downwards, and, as each stone is made of a 
wedge form, this leaves a considerable distance open between the 
stones. These I close with smaller stones of a wedge form, which, 
being carefully placed and well rammed down, after a sufficient 
quantity of fine gravel or grout has been worked between them, 
will make a pavement nearly as substantial as a solid sheet of 
granite.” 

From these exhibits it is clearly shown that the idea of making 
wedge-shaped blocks and laying them with their larger ends down- 
wards, so as to form wedge-shaped grooves or spaces to receive con- 
crete or other filling, was well known at the time of the invention 
referred to in patent 101,590. The use of wood blocks with filling 
between was also well known, being shown in the patent of Samuel 
Nicolson—Defendant’s Exhibit D. C. No. 7. 

On referring to Defendant’s Exhibit D. C. No. 5, which is a copy 
of the original papers belonging to the application of the patent 
101,590, I find this application, as originally filed, shows and claims 

only blocks for paving streets when constructed with one in- 
210 clined side. The drawing filed at the time of said original 

application only shows one inclined side, the other side being 
perpendicular or at right angles to the base. This original applica- 
tion and the drawing accompanying it was filed November 13th, 
1865, and rejected December 27th, 1865. Nothing was done in the 
case from that time until May 5th, 1869, when an amendment was 
made to the papers and the case was again rejected on the ground of 
being abandoned. Some time afterwards—February 22, 1870—an- 
other drawing was filed, which is marked “ sheet 2” in said applica- 
tion, and new descriptive matter filed referring to said drawing; 
which drawing and descriptive matter shows a block, not described 
or shown in the original papers, and which had been previously 
shown in a patent granted to Miller and Mason March 31, 1868, 
nearly two (2) years before the additional papers which I refer to 
were filed. 

In view of the state of the act as shown in the various exhibits, 
the only novelty that appears in this patent No. 101,590 is the shape 
of the blocks, as shown in figure 2—that is to say, with one inclined 
side, as claimed in the specifications originally filed in 1865. - The 
matter referred to, showing and describing the blocks having two 

(2) inclined sides, was not sworn to by the inventor and was 
211 added to the papers more than four (4) years after the original 
papers were filed and after a patent had been granted show- 
ing substantially the same form of blocks—that is to say, a block 
having two (2) inclined sides. The use of a block with two (2) in- 
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clined sides is, as I have before stated, clearly shown in figure 3 of 
Defendant’s Exhibit D. C. No. 10. Wooden blocks for pavements 
are shown in the patent, Defendant’s Exhibit D. C., No. 8 and in 
the Nicolson patent, Defendant’s Exhibit D.C. No. 7,‘the latter hav- 
ing spaces between to receive filling, so that the only novelty in said 
patent No. 101,590, except the peculiar shape of the block in figure 
2, is the substitution of wedge-shaped blocks for wedge-shaped 
stones, shown in Defendant’s Exhibit- D.C. Nos. 9 and 10. The 
wedge-shaped wood blocks, however, are admitted in said patent 
No. 101,590 to be old, and that a pavement laid with such blocks 
was old. This is shown in the paragraph preceding the pre- and 
claims in these words: “I do not claim a wood pavement composed 
of wedge-shaped blocks when the blocks are laid alternately on the 
larger and smaller ends so as to form a continuous surface of wood.” 

7 Q. Examine the letters patent granted to W. W. Ballard on the 

24th day of August, 1869, the one numbered 94062, for im- 
212 proved wooden pavements, and the other, No. 94063, for im- 

proved method of cutting blocks for wood pavements, and 
state what you understand to be the subject-matter of said letters 
patent severally. 

A. Patent No. 94062 has two (2) claims. The first covers, as an 
article of manufacture, “ wedge-shape blocks having the grain run- 
ning parallel to one and oblique to the other of their bevel sides, 
and produced substantially in the manner referred to.” The second 
claim is to “wooden street pavements constructed, substantially as 
hereinbefore described, of wedge-shape blocks with the grain run- 
ning and produced in the manner and for the purposes set forth.” 

The first of these claims is to an article of manufacture and pro- 
duced in a certain way—that is to say, in the manner described in 
the patent No. 94063, which patent was granted on the application 
referred to in the bottom of the first column of the specifications of 
the patent 94062. ‘The method described in said patent No. 94063 
is forming the paving blocks by cutting them from lumber by means 
of guides, so as to cut the blocks on certain bevels, which mode of 
cutting blocks by means of guides arranged to present the timber in 

such a way that the desired bevel might be obtained was well 
213. known at the time said patent was granted. By the method 

described in the patent a block is produced having two (2) of 
its sides inclined and with the grain running parallel to one and 
oblique to the other of the bevel sides, and this peculiar arrange- 
ment of the grain is the only difference that there appears to be be- 
tween the invention described in the Ballard and Woddell patent, 
94062, and that described in the Miller and Mason patent of March 
31,1868, Defendant’s Exhibit D. C. No. 6, which shows and de- 
scribes a block having two (2) inclined sides, which block is made 
in the same manner as the blocks in the Ballard and Woddell pat- 
ent, 94062. 

This difference in the arrangement of the grain is claimed to have 
certain advantages, one of which is that only one corner of the base 
is at all likely to become broken off by transportation or rough 
handling. Another advantage alleged is that the arrangement of 
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the grain in this manner leaves this wedge-shape space with one 
side perfectly smooth, so that the gravel will more easily fill into the 
spaces. 

Both of these alleged advantages are practically of no account, 
because if the blocks are cut with the grain in the manner described 
in said patent, although one side is not so likely to break off as the 
other, yet the side that has the grain oblique to it is twice as likely 

to be broken off as the blocks made in the ordinary way— 
214 that is, with the grain vertical—so that the alleged advan- 

tage in the matter of breaking off the corners is not gained 
by cutting the blocks in the manner described, and practically, is 
such corners are liable to be broken off, they would not extend 
probably but a short distance along the whole length of the block, 
so that the blocks could still be laid in the same manner as if the 
blocks had their original shape. 

The other alleged advantage, as to the filling not being so likely 
to jam, leaving the lower portion of the spaces loosely or entirely 
untilled. The effect of the smooth side of one block, if there were 
such alleged advantage in such smooth side, would be fully recom- 
pensed by the additional roughness of the other side. Practically, 
however, I do not consider that the slight bevel at which these 
blocks are cut would make any difference as to the roughness or 
smoothness of the straight grain and the inclined grain sides. 

I hold in my hand a block of wood having one side with the 
grain straight and the other oblique, both sides of which were sawed 
by the same saw and with equal care,and upon examination of said 
block it will be seen that there is little or no difference in the rough- 
ness of the sides, and that if there is any difference the side having 

the straight grain is the roughest. I will use this block as 
215 = an illustration that the alleged advantage as to the corner of 

the base being broken is not tenable. This block I have 
taken and endeavored to break off the corner by hammering it 
against different hard substances, such as an iron bench vise, bricks, 
and paving stones, and I found that I could not break the corner of 
said block with any blow that I could give with my whole strength 
by striking the corner of said block on said hard substances. The 
arrangement of the grain of this block on the oblique grain side is 
such that the grain bears the same relation to the side that it does 
in the Miller and Mason patent, or in those blocks in which the 
grain is quite perpendicular instead of being slightly inclined, as 
described in the Ballard and Waodell patent—that is to say, the 
corners have just as much hold on the block where the grain is 
oblique to the side as the corners have in the Miller and Mason 

patent. This will be seen by examining the block where there is a 
pencil line, showing the angle that such block would have if it were 
cut fully in accordance with the Ballard and Woodell patent. By fol- 
lowing out the line of the grain commencing at about e quarter of 
an inch from the bottom edge of the oblique grain side of said 

block it will be seen that such grain terminates about half 

216 way up the block, thus showing that the blocks cut with the 
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grain perfectly vertical have twice as mucli strength at the 
corners as those cut according to the Ballard and Woodell patent. 


Solicitor for the defendant here offers in evidence the block re- 
ferred to, and it is accordingly marked Defendant’s Exhibit Model 


PD. C. No. 1. 


(Witness continuing:) The Miller and Mason patent, which I 
have before referred to, shows blocks that are essentially the same 
as the Ballard and Woodell blocks, the only difference being in the 
arrangement of the grain, which arrangement appears to have no 
particular function and has no advantages over the arrangement of 
the grain in the Miller and Mason patent if the grain in the blocks 
of the Miller and Mason patent were arranged vertical, of which, 
however, there is no evidence in the drawing. 

Patent No. 94063 describes and claims a mode of cutting blocks 
for making the pavement referred to in the patent 94062. The 
claim is as follows: 

“The herein-described method of cutting blocks for wooden pave- 
ments so as to form by two (2) cuts or one cut and one splitting two 
(2) finished blocks with the top and bottom level or in parallel 

planes and the sides beveled, one side being inclined to the 
217 —— and without wasting of material, substantially as set 
forth.” 

The method described shows simply the cutting of blocks with 
the timber arranged by inclination so as to make blocks very simi- 
lar to the blocks shown in the English patent of Robert Hodgson, 
Defendant’s Exhibit D.C. No. 8, and then by subsequent operation 
cutting each of those blocks into two (2), both of these operations 
being conducted by means of submitting said blocks in an inclined 
position to saws, so as to form wedge-shaped blocks having the same 
form as that shown in the Miller and Mason patent. 


Adjournment till to-morrow (Friday, October 14th, 1881) at eleven 
(11) o’clock a. m. 


218 FripDAY, October 14th, 1881—Eleven (11) o’clock a. m. 


Met pursuant to adjournment. 
Present: A. S. Worthington, solicitor for the complainant, and 
Marcellus Bailey, of counsel for the defendant. 


Whereupon the further examination of T. J. W. Ropertson, a 


witness produced on behalf of the defendant, was continued as fol- 


lows: 
By Mr. Batuey: 


8 Q. State whether or not before the date of said letters patent 
94062 and 94063 the method was known of cutting blocks without 
waste by first serving by a cross-cut a large block from a long stick 
or piece and then dividing this large block into two (2) smaller 


blocks by a splitting cut. 
A. It was, and as an instance I refer to Defendant’s Exhibit D. C. 


TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA, 91 


No. 11, and more particularly to figure 3, in sheet 3, of the drawing 
in that case, which shows a block, F, mounted on a table, which block 
is first cut on the lines a a’ a’, and then by turning the table a sec- 
ond series of cuts is made by the saws as represented by the lines 
bb b. 
By this means several blocks are cut of a shape similar to the 
blocks made by the first process or cut in the patent No. 94063, and 
by thesecond series of cuts these blocks are again divided into two (2), 
, each having two (2) inclined sides. When cut as shown in the 
219 drawing, Defendant’s Exhibit D.C. No. 11, the blocks are made 
to taper to a point, but by properly arranging the table these 
blocks can be made of the same shape as those in the Ballard and 
Woodell patent, the amount of the inclination of the sides being 
adjustable to any desired extent. 


Solicitor for the complainant objects to so much of the foregoing 
answer as refers to Defendant’s Exhibit D. C. No. 11, because no 
notice of that patent is given in the answer. 


A somewhat similar method of cutting is described in page 764 of 
volume 2 of Hollzopffel’s Turning and Mechanical Manipulation, 
published in London, 1847, as appears from the imprint on the title 
page. Figure 743 on that page snows a method of cutting blocks 
into rhom buses, which are shown separately at“ a,” which blocks can 
afterwards be divided into 2, so asto make triangular-shaped blocks, 
such as are shown at “ce.” 

9 Q. Please compare letters patent 94062 and 94063 with defend- 
ant’s exhibits in this cause and state to what extent, if at all, you 
find the subject-matter of said letters patent in the said exhibits. 

A. The patent 94062, as I believe I before stated, shows a block 

that isin form and material essentially the same as that shown 
220 in Defendant’s Exhibit D. C. No. 6, Miller and Mason’s pat- 
ent. 

The English patent of Lindsley, Defendant’- Exhibit D. C. No. 9, 
shows a similar form of block, but made of stone. Defendant’s Ex- 
hibit D. C. No. 10 shows substantially the same form of block, but, 
like the last, is of stone. All of these blocks are intended to be used » 
in the same manner as the blocks of the Ballard and Woodell pat- 
ent. I find in the Miller and Mason patent the following sentence: 
“The blocks can be cut with less waste of material by cutting them 
from timber and splitting the timber blocks with the proper bevel.” 
This is description in brief of the method employed in cutting the 
blocks described in the Ballard and Woodell patent, 94063, which 
mode is employed in cutting the blocks referred to in the patent 
under consideration, No. 94062. 

Blocks cut in the manner referred to would have grains on one 
side inclined with said side or parallel to it and oblique to the other 
side, and the idea, therefor-, of making blocks having the grain par- 
allel with one side and oblique to the other is not new with Ballard 
and Woddell. In respect to the patent 94063, which was granted 
for a mode of cutting blocks for wooden pavements by means of in- 
clined guides, I find the essential features of the apparatus de- 
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scribed in said patent to be old, as is shown in several of 
221 defendant’s exhibits. The only feature wherein the appara- 

tus there shown differs from the ordinary apparatus used In 
circular-sawing machines is that, instead of having a table parallel 
with the shaft of the saw or at right angles with the saw itself, it 
has guides which present the material in an inclined position to the 
saws. This method of cutting wood by means of inclined guides is 
very common, and is shown, for instance, in page 762 of the work I 
have before referred to, volume 2, Hallzapffel’s Turning and Me- 
chanical Manipulation, in which figures 740, 741, and 742 show 
guides designed to be turned any direction, so as to divide wood at 
any angle that may be desired, as is shown more particularly in 
figures 740, 741, and 742, in which the double line at the left-hand 
side of each of those figures represents the saw and the dotted line 
extending trom it represents the cut made by it. Figure 739, on 
the same page, shows a guide block, marked g, which is used in 
cutting blocks in substantially the same form as the blocks shown 
in the Ballard and Woddell patent, 94063. The use of such guides 
is very common and many examples can be found, and as instances 
I call attention to figure 3 in the patent of Normand, issued in 

1854, Defendant’s Exhibit D. C. No. 12, which shows a table 
222 for use in serving machines which can be adjusted at any 

angle desired within certain limits by simply turning the 
screw Uv. 

The patent of Hinchman, June 30, 1863, Defendant’s Exhibit D. 
C. No. 15, was granted for a table for reciprocating saws, which table 
could be adjusted so as to saw blocks at any desired inclination. The 
patent of Crosby, issued November 3d, 1841, Defendant’s Exhibit 
D. C. No. 13, shows guides which are arranged to present the material 
to the saw at an inclination, as will be seen by referring to figure 3 
of the drawing of said patent, in which b b b represent the material 
being cut and aaa the inclined guides for holding the material in 
an inclined position. The dotted line in said figure is intended to 
represent the shape of the pieces that will be cut off owing to the 
inclination of such guides. Besides these references another stvle of 
cutting wood with inclined sides is shown in the patent of Wright 
and Molyneux, issued June 20, 1865, Defendant’s Exhibit D. C. No. 
16, in which R, figure 1, represents the wood being cut, which in 
this case lies on a horizontal table, and g the saw, which is inclined, 


_ which inclination can be varied by means of the apparatus shown in 


said figure to any desired extent. 

The figure 743, on page 764, of volume 2, of Holtzapffel’- 
223 Turning and Mechanical Manipulation, which I have before 
referred to, also shows inclined guides for cutting wood blocks 
with inclined sides. Defendant’s Exhibit D.C. No. 14, which is a 
patent granted to Millengar, April 5th, 1864, although not showing 
any apparatus for cutting lumber, describes a method of cutting 
lumber diagonally so as to form two (2) pieces out of one (1), and 

making each piece of a tapering form in cross-section. 
From these various examples which I have referred to it will be 
seen that the idea of using guides so as to saw wood at any desired 
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angle was well known at the time of the issue of the patent to Bal- 
lard and Woddell, No. 94068; and a reference to the Defendant’s 
Exhibit D. C. No. 11 shows that as far back as 1856 the idea of cut- 
ting blocks crosswise with a cut diagonally to the longitudinal side 
of said block, as in the first cut described in the patent of Ballard 
and Woddell No. 94065, was known and a patent granted for the 
means of cutting such blocks, and that these blocks so cut were after- 
wards divided by a second cut so as to make wedge-shaped blocks. 
' Neither of these exhibits that I have referred to clearly shows the 
arrangement of the grain of the wood in precisely the same ar- 

rangement as that shown in the Ballard and Woddell pat- 
224 ents Nos. 94062 and 94068. It’ may be, however, and it is 

very probable that the paragraph that I have quoted hereto- 
fore in this answer from Miller and Mason’s patent — that the method 
they proposed of cutting the timber would leave the grain arranged 
in the same manner as in the blocks made by the apparatus shown 
in the Ballard and Woddell patent No. 94068. 

But, whether or not the Miller and Mason patent showed and de- 
scribed the same method of cutting the blocks, there would be no 
invention in cutting the blocks with the grain arranged in the same 
manner as set forth in the Ballard and Woddell patents, in view of 
the state of the act as shown in the other exhibits heretofore referred 
to in this answer, for said exhibits show several different styles of 
guides for cutting wood at such angles as may be desired, and some 
of them show methods of cutting blocks into two (2) or more pieces 
with inclined sides, and with these various guides and modes of 
sawing being known it would be easy for any mechanic conversant 
with them to cut wood in any direction desired with respect to the 
grain and to the shape of the blocks he desired to make. It would 
not, in my opinion, require anything more than ordinary mechan- 

ical skill to cut such blocks with the grain arranged in the 
225 same manner as shown in the Ballard and Woddell patent, 

and would not require invention. A mechanic who wanted 
to cut out such blocks would naturally so cut them as to avoid waste, 
and if he wanted the grain in any particular way he would simply 
take a block of the shape that he wanted to cut and by laying it on 
a piece of suitable lumber see in which way the wood would cut to 
the best advantage. This would require simple mechanical skill 
only and would not, in my opinion, rise to the dignity of invention. 
Such blocks could be cut in many ways besides that shown in the 
Ballard and Woddell patent without waste of material. As illus- 
trations of different ways of cutting such blocks without waste, I refer 
to three (3) sketches which I now produce. No. 1 of these sketches 
shows a block cut from the end of a stick of timber, which block is 
afterwards passed through a sawing machine having one (1) saw, 8, 


cutting above the block and two (2) saws, cc, below the table, so as 


to cut underneath the block. By this method of proceeding four (4) 
blocks are produced, each having two (2) inclined sides and the grain 
parallel to one of the sides and inclined to the other, as in the Bal- 
lard and Woddell patents. 
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Sketch No. 2 shows a method of cutting such blocks by one 
226 operation of the machine. In this case two (2) saws are 
arranged in a machine at suitable angle to each other, one a 
little in advance of the other, so that the saws will not interfere, 
and a piece of lumber, d, is submitted to the operation of these saws, 
one of which, marked e, first makes a cut in the end of the lumber 
and the second one, f, cuts right through the lumber, thus making 
the two (2) blocks at one operation. In sketch No. 3 there are three 
(3) reciprocating saws, marked g hf i, which in their operation move 
lengthwise of the lumber, represented by j,and make the cuts shown 
at kim. After these cuts are made the lumber is submitted to the 
action of another saw, which makes the cut represented by the line 
n, which makes four (4) blocks of the same shape as the blocks in 
the Ballard and Woddell patent and with the grain arranged in the 
same way—that is, with the grain parallel with one inclined side 
and oblique to the other inclined side. 


Solicitor for the defendants here offers and puts in evidence the 

sketches last above referred to, and they are marked Defendant’s Ex- 
hibit D. C. No. 17. 

227 It is hereby stipulated and argued between counsel for the 

respective parties hereto that extracts from Holtzapffel’s Turn- 

ing and Mechanical Manipulation, volume 2, heretofore referred to 

by the witness testifying, and such extracts certified by the Com- 

missioner of Patents as true copies from said work, may be offered 

in evidence and filed as exhibits in this cause on behalf of the de- 


fendant. 


10 Q. Please examine the Defendant’s Exhibit D.C. No.1. In 
that exhibit figure A represents a block cut from a piece of timber 
by a square cross-cut and then divided into two (2) blocks by an 
oblique splitting cut. Figure B in that exhibit represents a block 
cut from a piece of timber by an oblique cross-cut and then divided 
into two (2) blocks by a splitting cut at right angles to the base. 
State whether or not there is any material difference in form and 
characteristics between the blocks shown in figure A and those 
shown in figure B in this drawing. 

A. There is no material difference in the form. There is, how- 
ever, a difference in the arrangement of the grain—that is, with the 
blocks A the grain is vertical, while in the blocks B the grain is 
inclined. This would have a material difference in the wear of such 

blocks when laid as a pavement, as it has been found by prac- 
228 tical tests that blocks with the grains inclined as in the Bal- 

lard and Woddell patent, and as shown in the blocks B, do 
not wear as long as those which have the grain vertical. 

11 Q. I understand, then, that blocks A are better, practically, so 
far as wear is concerned than blocks B? 

A. That is my belief. 

12 Q. And that, in proportion as the grain of the block departs 
froin the vertical, its capacity to withstand wear decreases ? 


Solicitor for the complainant objects to the question as leading. 


ee 


ee sae 


TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 95 


A. That is the testimony given in the report of D. J. Hope to the 
Scottish secret’y of arts, as will appear on examining the work in 
the Patent Office library entitled “The True System of Wood Pave- 
ments,” published in London and New York in 1877, which appears 
in the appendix to that work, page 19. I have the book here, and 
read as follows: 


“ The Durability of Fibres and Position of the Blocks. 


“In a masterly report by Mr. D. J. Hope to the Scottish secret’y 
of arts upon wood paving there appears a table showing the result 
of a careful examination extending over eighteen months. The 

pavement blocks ‘were laid in the best manner, on the same 
229 ~~ sort of substratum and on the same line of wood, so that all 

varieties had the same amount of traffic.’ By this careful 
and crucial test it appeared— 

“Ist. The vertical fibre blocks during the eighteen months were 
only diminished in depth between compression and abrasion .125 
or} ofaninch. The blocksat the end of that time were in as good 
condition as if they had not been exposed to heavy weights and 
abrasion. 

“2nd. The blocks with the fibres leaning at an angle of 75° 
showed the additional wear of .022 at the end of the eighteen months, 
which is the fortieth part of an inch more than if they had been 
vertical. The surface showed a greater abrasion of the soft fibres, 
and the resinous fibres were slightlv pressed to the leaning side. 

“8rd. The blocks with fibres at 60° at the end of the first month 
showed a diminution in depth of .032, nearly double that of vertical. 
At the end of eighteen months they were diminished .182, which is 
about - of an inch, clearly showing that blocks at that angle must 
lose {5 nel an inch more than vertical blocks. 

“Ath. The blocks with the fibres at 45° lost rather more at the 
end of one month than the vertical did at the end of three months, 
and at the end of eighteen months about double what the vertical 

sustained.” 
230 “Sth. The blocks with the fibres at 30° lost more in one 
month than the vertical did in six, and at the end of eighteen 
months ;°, more than the vertical. 

“6th. The blocks with the fibres leaning at 15° lost as much in 
one month as the vertical did in ten, and in eighteen months fell 3 
of an inch, being three times more than the vertical. 

“7th. The last to be noticed are blocks with the fibres horizontal. 
For the first month the wear was equal to fifteen (15) months of the 
vertical, and in eighteen months they lost about half an inch. The 
fibres were separated to a considerable depth, and the surface had 
the appearance of a heap of broken strings.” 


This report I concur in and believe it to be correct, and it agrees 


with general experience. 
In compliance with the request of counsel for the complainant, I 


read the following, which is a continuation of the report: 


A 
re oe @ vw: 
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“Tn the able report of Mr. D. T. Hope he says that in order to 
ascertain the weight which a horse could draw with the same exer- 
tion and at the same rate of speed on a macadamized road, on granite, 
and on wood pavement, he also made a series of experiments, and 


found the following to be the proportions : 


“On granite pavements-__..-. ------------------ 28 ewts. 
231 “Ona macadamized road.--...----- .------------ 348 cwts. 
“On wood pavement .-_.- sig nlaises Sakina aaies ade. eaeinde 50 


13 Q. State whether or not blocks shown in figures A & B in De- 
fendant’s Exhibit D. C. No. 1 are of the same shape as those shown 
on sheet 1 of the drawing forming part of the Cowing patent No. 
101,590, as shown in Exhibit D. C. No. 5. 

A. They are. 

14 Q. State whether or not the blocks shown in figures A & B, 
respectively, in Defendant’s Exhibit D. C. No. 1 are produced each 
by a method which involves cutting a block from a piece of timber 
by a cross-cut and then dividing this block by splitting cut into 
two (2) wedge-shape blocks. 

A. They are. 

15 Q. State whether or not in each of the wedge-shaped blocks 
shown in the figures referred to in said exhibit the grain is parallel 
with one side and oblique to the other side. 

A. It is. 


232 Adjourned till to-morrow (Saturday, October 15, 1881) at 
11 o’clock a. m. 


WASHINGTON, D. C., October 15, 1881—11 o’clock a. m. 
Met pursuant to adjournment. 


Present: A.S. Worthington, solicitor for the complainant, and 
Marcellus Bailey, solicitor for the defendant. 


Whereupon the direct examination of T. J. W. Ropertson, a wit- 
ness for the defendant, was continued as follows: 


By Mr. BaILey: 


_ 16 Q. State whether or not the method of cutting as illustrated in 
and referred to in figure A of Defendant’s Exhibit D.C. No. 1 is 
materially different from the methods of sawing or cutting timber 
and other material disclosed in Defeudant’s Exhibit- D. C. Nos. 11, 
12, 13, 14, and 16. 

A. The method of cutting illustrated in figure A of Defendant’s 
Exhibit D. C. No.1 is essentially the same as that shown in the De- 
fendant’s Exhibits D. C. Nos. 11, 12, 138, 14, and 16. All of these 
different exhibits show plans of cutting blocks having inclined sides 
which are cut from pieces of lumber or other material, which are 
first cut into one form and then by a second or diagonal cut a taper- 
ing form is produced. These different exhibits show different ways 
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in which blocks of wood or other material may be produced 
233 with inclined sides, either of which is used according as the 

shape of the block or the particular purpose to which the lum- 
ber or other material is to be applied requires one or the other of such 
appliances. Whether oneapparatusor theother would be used would 
depend upon the skill and judgment of the mechanic and the use 
to which the material made by such apparatus is to be applied. 


Cross-examination by A. S. WoRTHINGTON: 


17 Q. Do you agree with the author of the book from which you 
have just quoted, The True System of Wood Pavements, when he 
says on page 4: “Granite will assuredly never more be used in 
paving large towns. It was never intended by the economy of prov- 
idence that such a material should be employed for such a pur- 

ose?” 
' A. Ido not. The book referred to is a book published in the in- 
terest of a wood pavement company and the part you have quoted 
is an extract from matter lauding the pavement of that company, 
while the extract I have quoted from the appendix of the book is 
stated to be the result of tests of actual use of wood pavements for 
eighteen (18) months, and was made to the Scottish Society of Arts 
by Mr. D. T. Hope. 
18 Q. How do you know it was? 
234 A. I have only the evidence contained in the book re- 
ferred to. 

19 Q. Can blocks in the form of a truncated wedge, having a fibre 

vertical when the block is on its base, be made without waste by the 


method described in the Ballard and Woddell patent, 94063 ? 


A. I do not think they can, if the fibres are to be perfectly ver- 
tical and exactly the same system followed as is described in the 
Ballard and Woddell patents. | 

20 Q. Can such blocks by that method be cut without waste from 
ordinary timber, so that in a large number of blocks placed upon 
their bases the average direction of the fibre will be vertical ? 

A. I don’t think they can. 

21 Q. Have you observed that in the Millerand Mason patent, De- 
fendant’s Exhibit D. C. No. 6, the blocks of that pavement are 
ther-in described as “ having the fibre vertical?” 

A. The — you refer to is in the patent, and I have assumed in 
some of my answers in the direct examination that the blocks did 
have the grain vertical, but whether the inventors meant by that — 
to state that the blocks were perfectly vertical or whether they used 
the term in a general sense to distinguish them from a pavement in 

which the grains of the wood might be horizontal I have no 
235 means of knowing, as the drawing does not show any grain 
of the wood; but in view of the sentence I have quoted be- 
fore from. this patent in my direct examination, which is as follows, 
“The blocks can be cut with less waste of material by cutting them 
from timber and splitting the timber blocks with the proper bevel,” 
I think that the grain could not be made perfectly vertical, or, as 
13—137 
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you have put it in one of your questions, with “the average direc- 
tion of the fibre vertical,” because with “both sides bevel from top 
to bottom,” as described in said patent of Miller and Mason, I do not 
think that the blocks could be cut with “less waste of matetial,” as 
referred to in the sentence I have quoted. 

22 Q. Do you mean to say that the word “ vertical” in Miller and 
Mason patent, in view of the phrase which you have quoted from 
that patent, means that the block covered by that patent having the 
fibre vertical only by accident ? 

A. Ido not. My impression, from a careful study of the patent, 
is that they use the word “ vertical” in a generai sense without 
meaning that the average direction of the grain of most of the 
blocks when in position was vertical. 

23 Q. Then “ vertical,” you think, means simply not horizontal ? 

A. I believe it means substantially vertical—that is to say, vertical 
or nearly so—as it is used in the Miller and Mason patent. 


236 Adjourned till Monday, October 17th, 1881, at eleven (11) 
o’clock a. m. 
EDWIN FORREST, Examiner. 


~ 


* Monpay, October 17th, 1881—Eleven o’clock a. m. 


Met pursuant to adjournment and adjourned till to-morrow (‘Tues- 
day, October 18th, 1881) at eleven (11) o’elock a. m. 
EDWIN FORREST, Examiner. 


TuEsDAY, October 18th, 1881—Eleven o’clock a. m. 


Met pursuant to adjournment and adjourned till to-morrow (Wed- 
nesday, October 19th, 1881) at eleven (11) o’clock a. m. 
EDWIN FORREST, Examiner. 


WEDNESDAY, October 19, 1881—Eleven (11) o’clock a. m. 
Met pursuant to adjournment. 


_ Present: A.S. Worthington, solicitor for the complainant, and 
Marcellus Bailey, solicitor for the defendant. 


Whereupon the cross-examination of T. J. W. Ropertson was re- 
sumed as follows: 


By A. S. WortHineton, Esq.: 


24 Q. Suppose a piece of lumber twelve (12) inches wide 

237 and seven (7) inches thick, in which the grain is mathemati- 

cally straight and parallel with the sides of the timber, was 

cut into blocks twelve (12) inches long, six (6) inches high, three (3) 

inches wide at the top, and four (4) at the base, in the manner de- 

scribed in the specification of letters patent 94063, Complainant’s 

Exhibit G, what would be the angle of the grain to the base and 

top in such blocks? 

A. It would be about eighty-five (85) degrees. 

25 Q. In reference to the English patent of Chambers, Defend- 
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ant’s Exhibit D. C. No. 10, state whether you find in the specifica- 
tions or drawings there of any description of or allusion to a block 
in the form of a truncated wedge; if so, point out such description 
or allusion. 

A. I do not find any description or any allusion clearly describ- 
ing the use of a truncated wedge in the specification or drawing of 

said patent. The drawing only shows three (3) figures, two (2) 
238 of which clearly show truncated pyramids, namely, figures 2 

and 3, figure 1 being a section which does not clearly show 
‘whether the stones there exhibited are truncated wedges or trunc- 
ated pyramids. I find, however, in the specifications at the bottom 
of the fifth and top of the sixth page- a statement to the effect that 
the inventor does not intend to limit himself to the precise form 
shown and described, but to use for all ordinary pavements “stones 
broken and hewn in the manner in which they are usually prepared 
for pavers, but taking care in their application to the said improved 
pavement or carriage-way always to lay their natural bases or largest 
ends downward.” This might include truncated wedges as well as 
truncated pyramids. 

26 Q. It might also include, might it not, every form of block 
larger at one end than the other and laid on its larger end to form 
the pavement ? 

A. It might. 

27 Q. Do I understand you to maintain that after the date of 
Chambers’ patent no solid patent could be granted anybody else for 
a pavement composed of blocks of any material or of any shape, pro- 
vided such blocks happened to be larger at one end than the other 
and laid on their larger ends? 

A. I do not wish to be so understood. 
239 28 Q. Then please state what you do mean by referring to 
the language which you have just quoted from Chambers’ pat- 
ent and stating that it might apply to blocks in the form of a trune- 
ated wedge when you concede that it might also apply to any form 
of block larger at one end than the other. 

A. The question asked me was if there was any discription of or 
allusion to a block in the form of a truncated wedge. t imade the 
quotation you refer-ed to because it showes that the inventor did not 
intend to limit himself to the exact form shown, and as truncated 
wedged-formed stones were doubtless sometimes formed in the ordi- 
nary way of hewing stones this might be considered an allusion to 
their use. 7 

29 Q. In your opinion, would Chambers’ patent make invalid a 
patent subsequently granted for a pavement constructed in the man- 
ner described in Chambers’ patent, but composed of stone blocks in 
the form of truncated wedges? | 

A. It would, as in my opinion there would be no invention in 

substituting truncated wedged-shaped blocks for truncated 
240 pyramidal blocks. 
30 Q. Suppose the new patent described blocks in the form of 
a truncated cone, did Chambers’ patent anticipate that, to-, in your 
Opinion ? 


- 
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A. I think it does. It refers on the sixth page to the use of a 
series of stones of a conical form, which might mean truncated cones. 

31 Q. Suppose the new patent described blocks met angular in 
shape as to one (1) end thereof and in the form of a truncated pyra- 
mid as to the other and smaller end. In your opinion, would 
Chambers’ anticipate that, too? Figure c of Complainant’s Exhibit 
K illustrates my meaning. ; 

A. If it can be shown that any special advantage is given by the 
use of such a block over the truncated pyramidal blocks shown in said 
patent of Chambers there may be something patentable about the use 
of such a block. A pavement formed of such a block, however, would 

be different from the truncated wedge-shaped blocks referred to 
241 in your other questions, as it would require design to make such 

a block of stones as referred to in your present question, 
whereas the truncated wedged-shaped blocks would be a form that 
would often occur in the ordinary practice of making paving blocks 
of stone. In fact, the truncated pyramids shown in the Chambers 
patent are simply truncated wedges with a portion removed from 
two (2) of the sides. 

32 Q. Then, suppose that the Cowing application as originally 
filed, covering a pavement composed of blocks inclined on one side 
and vertical on the other, had not been anticipated by Chambers or 
anybody else, would there be any invention in changing that block 
to one with 2 sides inclined like those described in the Miller and 
Mason patent in evidence? 

A. I don’t think there would, because Cowing having shown a 
block with one side inclined, thereby making a channel to reserve 
filling and form a foothold for horses, there would, in my opinion, 

be no invention in duplicating such inclined side or increas- 
242 ing the size of the channel, which would be the result if both 
sides were made inclined. 

33 Q. Returning to the Chambers patent, state whether, both in 
his specifications and in his drawings, Chambers does not every where 
indicate that the pavement which he there claims a patent for is 
one in which the stone blocks are to be fastened together at the 
bottom with cement. If you find any indication anywhere that his 
pavement can be made or used without the cement please point 
it out. 

A. There is no indication in said patent to show if Ghambers ever 
intended to lay a pavement without cementing the bottom of the 
stones together, and his description seems to indicate that he always 
intended to cement them together, and in this respect his pavement 
would be an improvement on those pavements invented since, in 
which no such cement is used at the basis of the blocks. 

34 Q. Is it your opinion that Chambers’ pavement, com- 

243 posed of blocks made of stone in the form of truncated pyra- 

mids cemented together, of itself anticipates a subsequent 

patent for a pavement of wooden blocks in the form of truncated 

wedges not fastened together at all, the 2 pavements being in other 
respects alike? 

A. If, at the time such subsequent patent was granted, wedged- 
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shaped wooden blocks for pavements had been known I should cer- 
tainly consider said Chambers’ patent an anticipation of the subse- 
quent patent referred to, as the question of cementing or not cement- 
ing of the blocks together would, in my opinion, have nothing to do 
with the question of the patentability of the alleged invention de- 
scribed in the subsequent patent, as it would be simply a mere leav- 
ing out a part of the invention shown in the earlier patent without 


any advantage being gained thereby. 


30 Q. Suppose that, leaving out the cement, the pavement would 


‘be just as durable and much cheaper, would that make any differ- 


ence in your view? 
244 A. Under the circumstances referred to, it would not. 
36 Q. Then, I understand, you consider that the cement is 
an immaterial factor in the Chambers patent. Is that so ? 

A. I consider the cementing of the basis of the stones together in 
the manner described in the Chambers patent as immaterial to the 
pavement, because, if they were not cemented together in the man- 
ner described, the subsequent filling in between the interstices of 
“the said English patent Pozzalane” would cement the basis of the 
stones together in the same manner as the asphalt and other filling 
inserted between the blocks of wood pavement cements the basis of 
said wooden blocks. 

37 Q. Do you find anything in the specification or drawings of 
the Chambers patent to indicate that Chambers himself did not 
understand and intend the world to understand that the cement was 

as necessary in the construction of the pavement which he 
245 intended to protect by his patent as the stone blocks or the 
filling? If you find any such thing point it out. 

A. Mr. Chambers evidently considered that the cement was an 
essential part of his invention, but there is nothing in his patent to 
indicate that a good pavement could not be made without the 
cementing of the bases of the blocks together in the manner he de- 
scribes. 

38 Q. I repeat the last question. 

A. The pavement which Mr. Chambers intended to protect in 
his patent is evidently a pavement of which the cement was a neces- 
sary part—that is to say, as claimed in his patent, and I find noth- 
ing in his specifications to indicate the contrary, nor do I find, as I 
before stated, anything therein stated that would indicate that a 
good pavement could not be made without first cementing the blocks 
at their bases before filling in with stone and cement. I do not 

understand, however, that Mr. Chambers ever intended the 
246 world to understand that he thought the cement was as nec- 

essary in the construction of his pavement as the stone 
blocks. : 

39 Q. Do you find anything in the Chambers patent to indicate 
to the world that he thought that a good pavement could be made 
constructed like his, less the cement? If so, point it out. 

A. I do not. 

40 Q. Has Mr. Chambers shown anything in his specifications or 
in his drawings tending in the remotest degree to inform the world 
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that he did not regard the cement just as necessary in the construc- 
tion of his pavement as his stone blocks or the filling? Ifso, point 
‘it out. 

A. I do not know of anything. FP 

41 Q. Have youany doubt that by figure 1 of the drawings annexed 
to the Chambers patent the inventor meant to give a sectional view 


of blocks the shape of those shown in figure 3 of the same draw- 
ing ? 


A. I have not. 
247 Adjourned till to-morrow (Tuesday, October 20th, 1881) at 


eleven (11) o’clock a. m. 
EDWIN FORREST, Examiner. 


TuHurspDAyY, October 20th, 188)—Eleven (11) o’clock a. m. 
Met pursuant to adjournment. 


Present: A. S. Worthington, solic-tor for complainant, and Mar- 
cellus Bailey, solicitor for defendant. 


Whereupon the cross-examination of the witness, T. J. W. Ros- 
ERTSON, was resumed as follows: 


By A. S. WorTHINGTON: 


42 Q. Referring to the English patent of Lindsay (Defendant’s 
Exhibit D.C. No. 9 in this case), what do you understand the in- 
ventor to indicate in figure 2 of the drawing annexed to that patent 
by wedged-shaped spaces marked b? 

A. Wedged-formed pieces or chips of granite and gravel cemented 

in the wedged-shaped interstices between the larger stones. 
248 43 Q. In your answer to question 31 you say that there 

may be something patentable, notwithstanding Chambers’ 
patents, in a pavement composed of blocks of the form described in 
that question, “ifit can be shown that any special advantage is given 
by the use of such a block over the truncated pyramidal blocks.” 
Suppose no such advantage could be shown would Chambers’ pat- 
ent then anticipate such invention, in your opinion ? 

A. If no special advantage could be shown in the block referred 
to in the question I should consider Chambers’ patent as a substan- 
tial anticipation of a pavement formed of such shaped blocks. 

44 Q. Then I understand you to think that a pavement composed of 
blocks larger at oneend than the other and laid on their larger ends, 
no matter what the shape of the blocks might be in other respects, 
the pavement being otherwise like Chambers’, would be anticipated 
by the Chambers’ patent unless the inventor could show some spe- 

cial advantage in the use of his block over those of the 
249 truncated pyramidal form ? 

A. Unless there was some advantage gained by the change 
of forms of blocks I should consider the Chambers patent to antici- 
pate substantially a pavement formed of any shaped blocks laid 
with their larger ends downward and constructed in the same man- 
ner as the Chambers pavement, or substantially so. 
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45 Q. Referring to Mr. Bird’s patent (Defendant’s Exhibit D. C. No. 
11), do you find anything therein relating to the sawing of wood ? 

A. I do not, nor do I find anything therein to indicate that it 
could not be applied to sawing wood if the inventor so desired. 
His claim would cover a machine to be used for sawing stone or 
wood. 

46 Q. If Mr. Bird’s apparatus were applied to the cutting of a piece 
of timber into truncated wedges in the manner indicated by him 
in figure 3 of his drawing (except that the drawing shows perfect 


' wedges) would not the blocks produced have the grain parallel to 


the base, as indicated by the blocks marked B, C, D, &ce., in 
250 = figure 2 of the exhibit now shown you and marked Com- 
plainant’s Exhibit Z? 

A. If the block shown in the drawing of the patent was intended 
to represent a block of timber having the grains lengthwise of said 
block—that is to say, running across the drawing—then the grains 
of the blocks cut off would have the grain in the same direction 
shown in figure 2 of Complainant’s Exhibit Z. If, however, the 
block shown in the patent had the grain running crosswise the 
grain of the blocks would be vertical when such blocks are set on 
their bases. 

47 Q. If the block F in that drawing were a stick of timber would 
it not be necessary, in order to make the grain vertical, — put the 
stick on its end, and would not the wedges then produced be the 
length of the stick of timber? 

A. If the block F shown in the patent had its grain running 
lengthwise—that is to say, parallel with the line nearest the letter 

¥—it would not be necessary to put the block on its end, but 
251 simply to turn it around so as to make the saws cut length- 

wise of the supposed timber block. The wedged-shaped blocks 
thus produced would be the length of the original block from which 
they were sawn, and if instead of the block F, shown in the draw- 
ing, a stick of timber was used the wedges would be of the length 
of the stick. 

48 Q. In the Normand patent (Defendant’s Exhibit D. C. No. 12) or 
the Crosby patent (Defendant’s Exhibit D. C. No. 13) or the Hinch- 
man patent (Defendant’s Exhibit D. C. No. 14) or the Bordentown 
Machine Company’s patent (Defendant’s Exhibit D. C. No. 16) do 
you find anything bearing upon the Ballard and Noddell method 
covered by their patent in evidence, except the description of ma- 
chinery by the means of which a piece of wood can be sawed into 
any shape into which the operator may wish to convert it? 

A. I do not, except that these patents referred to show many in- 
stances of the use of machinery for cutting blocks at various bevels, 

thus indicating that at the time of the granting of the 
252 Ballard and Noddell patent it was known that the method of 

cutting wuod by holding it in an inclined position on sawing 
machines as is done in the Ballard and Noddell patent was old. 

49 Q. Do you find anything in the Hinchman, Crosby, and Nor- 
mand patents showing substantially the method of producing two (2) 
pieces of wood from one, set forth in the patent of Millingar (De- 
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fendant’s Exhibit D. C. 14), as indicated especially by figure 3 of the 
drawing of that patent? 

A. The machinery described in the Normand, Crosby, and Hinch- 
man patents is capable of dividing a piece of wood bv a/split diag- 
ovally in the manner shown by the dotted lines in the figure 3 re- 
ferred to in the Millingar patent, but is not capable of producing the 
pieces of wood that is shown in figure 1, which is made by first cut- 
ting a piece of lumber into the form shown in full lines in figure 3— 
that is, with the grooves a a—whereby, when the cut is made as 

shown by dotted lines, pieces of siding are produced that will 
253 jie flat upon the studding, as shown in figure 1. This method 
of producing two (2) pieces of wood of the form shown is not 
described or shown substantially in the patents referred to in your 
question—that is, the patents of Hinchman, Crosby, and Normand. 

50 Q. Was not the method of making grooves such as those in- 
dicated by letters aa in figure 3 of the Millengar drawing well 
known long before 1864? 

A. It was. 

51 Q. And yet is there not something novel and substantially 
different from anything before known, so far as the exhibits in this 
case are concerned, in the result attained by the process described 
in the Millengar patent ? 

A. I believe there is. 

52 Q. Now, looking at the description given by Holtzopffel on 
pages 762 and 763, and especially at tigure 739, on page 762, would 
not truncated wedges, produced in the manner there indicated, have 
the grain of the wood running parallel with the base, as indicated 
3 in figure 2 of Complainant’s Exhibit Z, assuming that a stick 
254 of timber is to be cut into such blocks the hight of which is 

to be equal to the thickness of the block of the stick ? 

A. If the stick of timber has its grain running in the usual man- 
ner it would be parallel with the base of the cut blocks. 

53 Q. In the process described on page 764 and illustrated by 
figure 743 is there anything to indicate that the author had in mind 
the production of rhombuses or triangles of wood, for the purpose of 
supporting a weight or for any purpose except an ornamental one, 
in which the direction in which the grain of the wood should run 
would be a matter of no consequence ? 

A. No, sir. 

54 Q. In making a block such as those described in the Miller 
and Mason patent by the method indicated in figure 1 of Complain- 
ant’s Exhibit K, would there not be a waste of the two (2) wedged- 
shaped pieces of wood, 6 cd, for each block made? 

A. If made in the manner indicated in said figure, there 

would. 
259 55 Q. If similar blocks were cut from timber in the manner 
indicated by figure 1 of Complainant’s Exhibit Z, would there 
not be a waste only of two (2) such wedged-shaped pieces for every 
three (3) blocks produced ? 
A. There would. | 
56 Q. And would not this sawing be accomplished and the grain of 
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the wood remain perpendicular to the base of the block and vertical 
when the blocks are on their base? 

A. It would. 

57 Q. Then, why may not this be the method of sawing referred to 
by Miller and Mason in their patent in the language in which you 
quoted in your examination-in-chief? 

A. Because I think that no one of ordinary common sense and 
conversant with the state of the act of cutting wood would cut blocks 
for wooden pavements in the manner indicated by your sketch, fig- 
ure 1, Exhibit K, as the method indicated in*figure 1 of Exhibit Z 

would be the one that any mechanic of ordinary ability 
256 would employ in cutting up wood for pavements, as it would 

be only necessary to employ the method indicated in figure 
739 of Holtzopffel to produce blocks of the form shown in the Miller 
and Mason patent on blocks cut crosswise from the timber, and it 
was therefore unnecessary to refer to or describe this plan in the 
Miller and Mason patent, but the inventors thought it worth while 
to describe how the blocks could be cut with less waste than ordi- 
narily, and then you referred to the plan of cutting mentioned in 
the sentence you have referred to. 
—  08Q. As to your sketches shown in Defendant’s Exhibit D. C. No. 

17, is figure 1 anything more than an application of what is called 
the splitting cut in the Ballard and Woddell patent to a block wide 
enough to make four blocks instead of two, as shown in the draw- 
ings of that patent, figure 3? 

A. Figure 1 of my sketch shows a method of forming blocks of 
the same form as the Ballard and Woddell blocks, but differs from 

the method employed in dispensing with the preliminary 
257 cutting of the lumber into pieces of seven (7) inches thick, 
as described in the Ballard and Woddell patent, and also 
saves handling of the blocks, as four (4) blocks are cut out of one. 

59 Q. Is there any other difference which you consider material ? 

A. I don’t know of any. 

60 Q. In figure 2 of your sketch, is the cut made by the saw to be 
made before or after or at the same time with the cut made by the 
saw ? 

A. The cutting is intended to be made simultaneously, but the 
saw- should be so set as not to interfere with each other. 

61 Q. Are those saws supposed to be movable ? 

A. It will be necessary that the axis of one of the saws should be 
adjustzable. 

62 Q. Why? 

A. Because the saw would wear and would become smaller in 
sharpening, and then would not cut sufficiently deep into the block 
to make the cut made by the saw. 

63 Q. I should like you to give mea sketch showing in 
258 prospective what you have given a sectional view of in fig- 
ure 2 of your sketch? 

A. I shali bring such a sketch in the morning. 
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Adjourned till to-morrow (Friday, October 21, 1881) at eleven 
(11) o’cleck a. m. 
EDWIN FORREST, Examiner. 


FRIDAY, October 21st, 1881—Eleven (11) o’clock i. m. 


Met pursuant to adjournment. 
Present: A. S. Worthington, solicitor for the complainants, and 


Marcellus Bailey, solicitor for the defendant. 


Whereupon T. J. W. Rospertson, the witness on part of defend- 
ants, was further cross-examined as follows: 


By A. S. WORTHINGTON: 


Witness: I produce the sketch you asked for in your last ques- 
tion and the same is marked as Defendant’s Exhibit D. C. No. 18. 


259 Redirect examination by MARcELLUs BAILEY: 


64 Q. Referring to your answer to 57th cross-question, please ex- 
plain more fully. 

A. As I understood that question, it referred to the formation of 
blocks in the manner referred to in cross-question 56—that is, with 
the grain of the wood perpendicular to the base of the block and verti- 
cal when the blocks are on their base, or as nearly perpendicular as 
such blocks can be cut, by first cutting blocks at right angles to the 
length of the timber. With this understanding of the question I 
believe that a mechanic of ordinary skill would adopt some such 
plan as that indicated in figure 1 of Complainant’s Exhibit Z or 
that shown in Holtzapffel, which I have before refused to, rather 
than the wastefal method illustrated in figure 1 of Complainant’s 
Exhibit K—that is to say, provided said mechanic could procure 
timber suitable for cutting such blocks in that manner and thought 

it necessary to make the grain mathematically vertical. 
260 I do not wish to be understood, however, as saying that 

under all circumstances a mechanic would pursue this method 
of cutting paving blocks. 

As I have heretofore stated, I do not. consider the Miller and 
Mason patent to be limited to the use of blocks having the grain 
mathematically vertical or with the majority of the blocks having 
the grain vertical, nor do I think that they intended to so limit 
themselves as to the direction of the grain of the block, but that 
they intended in the quotation I have heretofore made to refer to a 
method in which the wood was cut so as to save as much of the wood 
as possible by cutting the blocks at the proper angle, and then recut- 
ting the blocks by some such method as that indicated by Mr. Bird. 
Either of the plans referred to would be within the knowledge of an 
ordinary mechanic, and would be used according as circumstances 

would require. If he wanted to cut the wood with the grain 
261 in the blocks vertical, or as nearly so as he could make them 
by first making a cross-cut at right angles to the stick and 
then dividing the blocks, he would be likely to adopt some such 
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plan as that shown in figure 1 of Complainant’s Exhibit Z. If, how- 
ever, he did not feel himself limited to the exact direction of the 
grain so long as it was substantially vertical, and wanted to save all 
the material he could by cutting it to the best advantage, he would 
adopt the other method, wherebv all the waste caused by the plan 
illustrates in figure 1 of Complainant’s Exhibit Z would be saved, 
excepting a small piece cut off at each end of the stick. 

65 Q. Referring to the pavement shown and described in the 


. Chambers patent (Defendant’s Exhibit D. C. No. 10), you have 


stated, I believe, that you there find a pavement compvosed of blocks, 
each side having a single plane surface and one or more of the sides 
being inclined and the blocks being so laid on their larger ends as 

to form wedged-shaped grooves or spaces to receive concrete 
262 or othersuitable filling. Does the fact that the blocks in the 

Chambers pavement are laid in or on a cement bed or 
foundation modify or change these characteristics of said pavement? 


Solicitor for the complainants objects to said question as being 
examination-in-chief, and because there is nothing to be found in 
the Chambers patent in reference to laying his blocks on a bed of 
cement. | 


A. It does not. 

66 Q. Referring to the pavement shown and described in Lind- 
say’s letters patent (Defendant’s Exhibit D. C. No. 9), you have 
stated, I believe, that you there find a pavement composed of 
wedged-shaped blocks laid upon their larger ends in such manner 
as to leave between them wedged-shaped spaces for the reception of 
filling material. Does the fact that the filling shown by Lindsay 
consists of wedged-formed pieces or chips of granite and gravel ce- 

imented in the wedged-shaped spaces between the blocks, as 
263 stated in your answer to the 42d cross-question, modify or 
change these characteristics of the pavement ? 

A. It does not, as the essential characteristics remain unchanged 
by the character of the filling. 

67 Q. In the Lindsay patent are the wedged-shaped paving blocks 
laid so that the lower ends of opposite blocks in adjoining rows shall 
be in contact ? 


Solicitor for the complainant objects to the question as being ex- 
amination-in-chief. | 


A. They are. 
68 Q. What is the function of the cemented granite and gravel 
filling in the wedged-shaped spaces thus formed between the blocks? 


Solicitor for the complain-t objects to the question because it 1m- 

plies that under Lindsay’s patent gravel may be used in place of the 

wedged-shaped blocks which fill the spaces between the larger 

264 blocks, whereas there is nothing in that patent to justify that 
assumption. 


A. It cements the blocks together and holds them in place. 
69 Q. Suppose that in the Lindsay pavement, in lieu of the com- 
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posite filling mentioned in his patent grant, or, in other words, ce- 
ment alone were used as a filling, state whether or not the filling 
last referred to would act in substantially the same way and have 
substantially the same functions as a composite filling. f; 

A. It would. 

70 Q. Suppose that in lieu of the composite filling described in 
the Lindsay patent the filling in the Lindsay pavement be composed 
of earth and gravel ground into the spaces between the blocks, would 
not this filling have the same function and would it not act in the 
same way as the composite filling ? 

A. It would hoid the blocks in place and fill up the interstices, 
and would, to a certain extent, act as a cement, but not to the extent 

as the granting referred to in said patent. 
265 —. State whether or not both the cement and the earth 
and gravel fillings were not known fillings for pavements at 
the date of the application on which the Cowing patent, No. 101,590, 
was granted. 

A. They were. 

72 Q. Would it, in your judgment, involve more then ordinary 
mechanical knowledge and skill to substitute for the composite filling 
described by Lindsay either one of the fillings referred toin the pre- 
ceding question ? 

A. It would not. 


Solicitor for the complainants objects to the whole of this so-called 
redirect examination on the ground that it was properly examina- 
tion-in-chief. 


Recross-examination by A. S. WortTHINGTON : 


73 Q. In your redirect examination, when speaking of the Lind- 
say pavement, you refer, I presume, to that part of his pavement in- 
dicated in the drawings attached to his patent indicated in figure 1 
thereof by the letters D and the corresponding parts in figure 2; 

am I right? 
266 A. You are. 

74 Q. As you view these things, is not that pavement sub- 
stantially the same as that described and patented by Chamers in 
his patent in evidence? 

A. It is. There are minor differences in the construction, but so 
far as the pavement referred to in figures 1 and 2 of the Lindsay 
patent in concerned I consider that the Chambers patent is a sub- 
stantial anticipation of the features shown in the portion marked D 
in those figures, as theré would appear to be no invention in substi- 
tuting the truncated wedged-formed blocks for the truncated pyra- 
midal blocks of the Lindsay patent or in the use of the Lindsay fill- 
ing for that described by Chambers. 

75 Q. In your view, is not the pavement described in the Miller 
and Mason patent also substantially the same as that covered by the 
Chambers patent ? 

A. The only essential difference that I can see between the two 
pavements is that one is of wood and the other of stone, but wedged- 


TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 109 


shaped wooden blocks having been known before the invention of 


the Miller and Mason pavement I do not think that it would 
267 require invention to substitute one for the other, and I there- 

fore think that so far as patentability is concerned the Cham- 
bers patent anticipates the Miller and Mason patent. 

76 Q. Was not the use of rectangular blocks in pavements with 
the filling of some kind between the blocks known many years 
before the date of the Meloeson patent in evidence? 

A. I believe it was—that is, substantially rectangular blocks. 

‘77 Q. Then, in your opinion, is there anything novel, “rising to 
the dignity of invention,” in the pavement covered by the first and 
second claims of the Meolson patent (Defendant’s Exhibit D. C. 
No. 7)? 

A. The Meolson patent, as I understand it, does not cover simply 
the use of rectangular blocks with filling between, but the pave- 
ment referred to and covered by the first and second claims of the 
Nicolson patent has something in it that was new, so far as I know, 
at the time said patent was granted—that is, a continuous foundation 

or support laid upon the ordinary roadway upon which a 
268 series of blocks having parallel sides were arranged with 

spaces between them for the filling of such a width as to pro- 
duce regular rows of wooden blocks and filling, as shown more par- 
ticularly in figure 3 of the Nicolson patent. This method of laying 
pavements had considerable novelty in it, and I think it may be 
said to have risen to the dignity of an invention, although I must 
admit that it was not a very great one. 

78 Q. If, in 1824, constructing pavements of rectangular blocks 
with gravel or other filling between the blocks was old, would there, 
in your opinion, have been any invention in devising a pavement 
precisely of the same character, with the exception of making the 
blocks in the form of truncated wedges? 

A. I think there would have been some invention, but not much. 

79 Q. Even if the latter pavement could not be shown to have 
any special advantage over the former ? 

A. AsI understand the pavement you referred to, there 

269 would bean advantage in the change made, which advantage 

implies some design in making it. The designing of this 

change ip the pavement to accomplish the advantage which I have 
referred to would, in my opinion, be an invention. 

80 Q. I think you have not answered my question. I want toas- 
sume that the truncated wedge form of block has no advantage of 
auy kind in use over the rectangular. 

A. In that case I think it would be a mere incidental change of 
form in the blocks,and would not be an invention as understood in 
patent law. | 

81 Q. Then if, prior to Chambers making application for his pat- 
ent, pavement had been constructed with rectangular stone blocks 
laid with interstices between them filled with gravel or other similar 
substances there would be nothing in his pavement constituting 
novelty and invention in them — the meaning of our patent law, 
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unless he could show that his pavement would be a better 
270 pavement than such old pavement. Is that your opinion? 


Solicitor for the defendant objects to the question on the ground 
that it is incompetent. 


A. There would be novelty in the Chambers pavement, but in 
my understanding of the patent Jaw there would be no invention 
unless there was some advantage in the change made. 

82 Q. In the case supposed in the last question would there be 
in Chambers’ patent anything rising to the dignity of invention, in 
the sense in which you have used that phrase in your examination- 
in-chief ? , 

A. I do not think that a mere change in the form of the blocks 
or the addition of the cement in the pavement, without some ad- 
vantage to be gained thereby, would rise to the dignity of an inven- 
tion. , 

83 Q. I should like to have a direct answer to the last interroga- 
tory. 

A. I have already answered several times that without some ad- 
vantage being gained by a change I do not think that there is any 
invention in a mere change, and I therefore answered no. 


T. J. W. ROBERTSON. 


271 Eviis SPEAR, a witness produced on behalf of defendants, 
having been first duly sworn according to law, was examined, 
and testified as follows: 


By Marce ius BaILey, Esq.: 


1 Q. State your name, age, residence, and occupation. 
A. Ellis Spear; patent attorney; forty-seven (47); Washington, 
D. C. 
2 Q. Were you formerly Commissioner of Patents ? 
A. I was. 
3 Q. What was your occupation in the vear 1869? 
A. I was examiner in the class of railway and civil engineering 
in the Patent Office. 
4 Q. Were you in charge of that class ? 
A. I was. 
5 Q. Had your charge of application- for patents for pavements, 
particularly road pavement, as a part of that class? 
‘A. I had charge of all application- for patents for wood pave- 
ments. 
6 Q. Examine Defendant’s Exhibit D. C. No. 2 and state whether, 
in your capacity as examiner, you examined the application of which 
said exhibit is a certified copy. 
272 A. I did examine the application of which this is a certi- 
fied copy. 
7 Q. Are vou the same Ellis Spear whose name appears in said 
exhibit ? 
A. I am. 
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8 Q. Examine, if you please, Defendant’s Exhibit D. C. No. 3, 
which is a certified copy, under the seal of the Patent Office, of the 
file wrapper and contents of the appeal to the examiners-in-chief, 
filed July 14, 1869, in the matter of the application of W. W. Bal- 
lard for street pavement, filed June 15th, 1869, and state in what 
manner, if at all, said Exhibit D. C. No. 3 is connected with or bears 
upon Exhibit D. C. No. 2. 

A. Exhibit No. 3 is a copy of the appeal to the board of exam- 
iners-in-chief from the decision of the examiner in the matter of the 
application of which Defendant’s Exhibit D.C. No. 2 is a certified 
copy, and the Exhibit D.C. No. 3 also contains a copy of the de- 
cision of the examiners and the record of their action, to wit, affirm- 
ing the decision of the examiner on that application, with sug- 
gestions relating to the invention. 

9 Q. Please examine Defendant’s Exhibit D. C. No. 4, which 
273 isa certified copy, under the seal of the Patent Office, of the 
file wrapper and contents in the matter of the letters patent 
granted to W. W. Ballard and Buren B. Woddell, assigning his 
right to W. W. Ballard, August 24th, 1869, No. 94062, for improved 
wood pavement, and state whether or not you, in your capacity of 
examiner, examined and acted on the case of which said exhibit is 
a certified copy. 

A. I did examine and act upon this case. 

10 Q. On page 10 of Defendant’s Exhibit D. C. No.4 I find the fol- 
lowing memorandum: “ The decision of the board of examiners-in- 
chief in this case may be found in the abandoned case of Ballard, 
filed June 15, 1869.” Please explain what is meant by this mem- 
orandum and who made it, if you know. 

A. I made it. I did so in view of the fact that in my judgment 
the opinion expressed by the board in their decision (Defendant’s 
Exhibit D. C. No. 3), on the appeal in the case represented by De- 
fendant’s Exhibit D. C. No. 2, covered the claim made in the appli- 
cation represented by Defendant’s Exhibit D. C. No. 4 and satisfied 
me that in their opinion such a claim should be allowed. 

103 Q. On page 12 of Defendant’s Exhibit D. C. No. 41 

274 find the following: “ Examined August 9th, 1869, examiners- 

in-chief.” Please explain what is meant by the language 
quoted and who made the entry in question, if you know. 

A. I made the entry, of which this isa copy, acting in my ¢ca- 
pacity as examiner. It was customary to make such an entry upon 
the file wrapper and contents of papers in the application for a 
patent and to enter opposite the word “examined ” printed on said 
file wrapper the date of the allowance of the application and the 
authority for such allowance. In case the application was allowed 
by me as examiner I would write my own name on the line with 
the word “examined.” In case the application was allowed by au- 
thority of the board of examiners-in-chief or the Commissioner the 
entry would be made accordingly, examiners-in-chief or Commis- 
sioner. In this case, acting under the authority of the board of ex- 
aminers-in-chief, as appears in their opinion in Exhibit No. 3, I 
wrote the words “ examiners-in-chief” to indicate that it was upon 
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their authority and not upon my own that the application was 
allowed. 

275 11 Q. Would you have made the entry in question had you 
not understood the specification and claim of application, 

Defendant’s Exhibit D. C. No. 4, to be drawn to conform with the 

opinion of the board of examiners-in-chief, as expressed in Defend- 

ant’s Exhibit D. C. No. 3? 


ae ee 
ad 


A. I would not. . € | 
— ; 4 
Solicitor for the complainant objects to each and every part of the ‘ 
foregoing deposition, and especially to the eleventh question and | 
answer thereto, upon the ground that it is incompetent evidence, ‘ 


being an attempt to collaterally attack the proceedings in the Patent 
Office which resulted in the issuing of a patent to Ballard and Wod- 
dell, No. 94062, Complainant’s Exhibit D. | 


The above deposition having been taken in the absence of the } 
solicitor for the complainant with his consent, with the understand- 
ing that objection could subsequently be made effectually, solicitor 
for the defendant agrees that the foregoing objection to the deposi- 


tion of Spears is seasonably made. | 
ELLIS SPEAR. 


276 Adjourned till Tuesday, October 25th, 1881, at eleven (11) | 
o’clock a. m. ' 


TuEsDAY, October 25th, 1881—11 o’clock a. m. | 
Met pursuant to adjournment and adjourned till Thursday, Oct. | 
27, 1881, at eleven (11) o’clock a. m. F 
EDWIN FORREST, Examiner. | 
Tuurspay, October 27th, 1881—Eleven (11) o’clock a. m. | 
Met pursuant to adjournment. | 
Present: A. S. Worthington, solicitor for the complainant, and { 
Marcellus Bailey, solicitor for the defendant. 
Whereupon N. C. DRAPER, a witness produced on behalf of de- ) 
fendant, being duly sworn according to law, was examined, and F 
testified as follows: 
By MarceEttus Batrcey, Esq.: ys 
1 Q. Give your name, age, residence, and occupation. ‘ 
A. N. C. Draper; fifty-three (53) years; Washington, D. C.; car- ae 
penter by trade, but have been running machinery for thirty 
277 (80) odd years—planing-mi!l and saw-mill combined. i 
2 Q. Have you in your business had occasion to produce iz 
wooden blocks to be used in laying street pavements ? 
A. I have. : 
3 Q. When first did you make such blocks? 7 i 
A. To the best of my recollection it was ’72 and ’73 and along later } 


than that. 
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4 Q. What kind of wooden paving blocks did you first manu- 
facture ? 

A. I manufactured a block called the Pollonsbee block. 

5 Q. What kind of a block was that ? 

A. It was a block which was worked on a bevel after being cut off 
a square block of timber. It was cut square first; then the edges of 
it were bevelled off this way. It was cut off from a plank three (3) 
to agg (4) inches long and running from 10 to sixteen (16) inches 
wide. 

6 Q. Then you state that the edges were bevelled ? 

A. Yes; in order to give a chance to drive an inch wedge down. 

7 Q. Did you manufacture what was known as the bevelled or 
wedged-shaped wooden block ? 

A. Yes, sir. 
278 8 Q. When did you make such blocks as those last re- 
ferred to? 

A.. I made them during those years that I spoke of—in 1873 & 
1875 and later. I could not state exactly what year I made them. 

9Q. For whom did you make them? 

A. I made them for different parties. I cut some for Mr. Daniel 
Smith and for Zephaniah Jones, and J cut some for Taylor and Fil- 
bert, if I remember aright, and for different parties that. I cannot 
recollect the name- of. There were so many that I worked for that 
I could not possibly tell their names. 

10 Q. State what was the shape and what were the dimensions of 
these wedged-shaped or bevelled blocks. 

A. They were cut of timber seven inches thick and of various 
widths and five (5) inches long, and were cut on a bevel. 

11 Q. I want to know first the shape of the paving block. 

A. The shape of the paving block was four (4) inches on one end 
and three (8) on the other, and one side bevel and the other side 
straight. 

12 Q. You mean the block was 4 (four) inches long at one end 

and three (8) inches long at the other? 


279 A. Yes, sir. 


13 Q. Which end was the base of the block ? 

A. The four (4) inch end. 

14Q. And what was the height of the block. 

A. The blocks were of various lengths. 

15 Q. Now explain in what manner you produce wooden paving 
blocks of this shape. 

A. I cruss-cut my timber, in the first place, on an inclined plazne 
running up towards the saws ; they were sawinging saws, and I had 
from three (8) to four (4). I brought them up to the timber, and 
each piece was cut off of the required length on a beval. The blocks, 
as they were thus cut off, were five (5) inches long and the width of 
the timber. I took those blocks from my cross-cut saw and put 
them on a regular rip-saw table, and I made one straight cut through 
while these were set on their bevel end on a bevel table, making the 
block of the size I stated—three (3) inches on one end and four (4) 
inches on the other. 

15—137 
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16 Q. How many blocks did you get from each ? 
280 A. Two (2) bevels out of each piece. 
17 Q. I understand, then, that you set each block produced 
by cross-cut upon a horizontal table with one of its cross-ends on a 
table, and splitting it through with a vertical saw, each side at right 
angles to the tables, so as to make from that block two (2) wedged- 
shaped blocks three (3) inches long at one end and four (4) inches 
long at the other ? J 
A. That is so. 
18 Q. Did any one instruct you how to proceed in order to cut 
these blocks in the way indicated by you? 
A. No one instructed me. 
19 Q. Who got up the machinery for cutting ? 
A. I devised that vay of cutting it myself, and any practical man 
would do the same thing. 
20 Q. Was that the first time that you had cut timber in that 
way? | 
A. It was the first time that I ever cut any wooden pavements, 
but I have cut a wedged-shaped block at various times. 
21 Q. How long before? | 
A. Well, I should judge it was ten (10) years before, and perhaps 
longer. I could not say positively. 
281 22 Q. State whether or not it was not usual at that time in 
your business to cut wedged-shaped blocks for various pur- 
poses by first cutting a block by a cross-cut from that piece of tim- 
ber and then splitting that block by a saw so as to divide it into two 
(2) wedged-shape blocks. 


Solicitor for the complainant objects to the question as leading. 


A. It was the usual thing in my business. 

23 Q. How long at that time had you known and used this method 
of producing wedged-shaped blocks? 

A. I had been cutting wedged-shaped blocks in that manner for 
thirty (80) years or more. 

24 Q. Did I understand you to say that in cutting these wedged- 
shaped paving blocks during the years 1872, 1873, and subsequently 
you made the splitting cut—that is to say, the cut which divided 

the bevelled cross-cut blocks into two (2) equal wedged- 
282 shaped blocks—by means of the vertical saw which stood at 

right angles to the bed of the table on which the block to be 
cut was placed ? 

A. The saws stood precisely as you have stated. 

25 Q. Examine figure 3 of Defendant’s Exhibit D. C. No. 1, and 
state whether or noi the line marked 1 2 in that figure indicates the 
direction of the splitting cut made by you in the manufacture of 
these paving blocks. The line 1 2 is supposed to be vertical and at 
right angles with the base of the block shown in the figure. 

A. This cut here, marked 1 2, represents the cut made by my saw 
on a block cut on a table as you have above described. 

26 Q. When did you cut these wedged-shaped blocks in the year 
1872, ’3, and subsequently, as you have stated ? 
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A. I had during those years two (2) establishments, one at Bailev’s 
wharf, at the foot of South Capitol street, and the other mill was 
at the corner of C street, Thirteenth and Ohio avenue north- 
west. 
283 27 Q. Were the wedged-shaped blocks manufactured by 
you produced in the same way at both of your establish- 
ments ? 
A. They were. 
28 Q. Do you know Daniel N. Row, a witness on behalf of the 
complainant in this cause ? 
A. I do. 
29 Q. Was Mr. Row employed by you at either one of your es- 


. tablishments during the years 1872 and 1873 and subsequently ? 


A. He never was employed by me. 

30 Q. Was he at either one of your establishments during the 
time you were manufactoring wedged-shaped paving blocks? If 
so, at which establishment and in what capacity ? 

A. He was at the establishment on Bailey’s wharf, employed by 
Mr. Smith, Zephaniah Jones, and others, taking charge in measur- 
ing lumber and inspecting it. 

31 Q. Had he anything to do with super-endining the making of 
the wedged-shaped paving blocks or the machinery used in their 
manufacture? 

A. He had nothing to do with it. 
284 32 Q. In whose charge was that, superintending the mak- 
ing of the blocks and running of the machinery ” 

A. I superintended the making of the blocks; had a foreman 
there who took charge during my absence. 

33 Q. Mr. Row, in describing the manner of making the wedged- 
shaped blocks which were manufactured at your establishment at 
Bailey’s wharf, says they were made out of timber and the timber 
ran up was slanting, that gave this bevel; then the splitting saws — 
were also set on a table with a bevel; that was split slanting through. 
One piece would then make two blocks. Is that statement correct? 

A. I am positive that he is not correct in that statement. 

34 Q. In what respect is that statement incorrect? 

A. In regard to the blocks being put on a bevel table for the pur- 
_ * splitting them after they were first cut from the timber on 
a bevel. 

35 Q. State again, please, specifically how the table or bed 
285 on which the blocks rested stood. State that relation to 
the splitting saw. 

A. The table was level, while the saw stood vertical, with a fenee 
beside the saw to guide the thickness of my blocks. 

36 Q. What do you mean by the table being level ? 

A. The saw on the table stood horizontal. 

37 Q. And the wedged-shaped blocks made on that table had one 
inclined side and one vertical side. Is that so? 

A. That was the shape of the block when cut. 

38 Q. Did you ever cut wedged-shaped paving blocks having both 
sides inclined to the base? 
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A. I have. 

39 Q. When? 

A. As nearly as I can recollect, it was 1865 or 1866; in that 
neighborhood. ) 

40 Q. For whom did you cut them ? 

A. I cut them fora man by the name of Geolthright. He was 
then working at the arsenal. 

41 Q. In this city? 

A. Yes, sir; at the Washington arsenal. 
286 42 Q. For what purpose were these blocks indented, if you 
know ? 

A. I could not tell what he used them for, but he brought me a 
drawing of the wedge, and asked me if I could make some of that 
shape. I cutthem as was required. They were used in something 
about the arsenal at the time they were building gun-cru-ches, and 
they were also putting up forts. What these blocks were used for I 
cannot say. 

43 Q. What were the dimensions of the blocks ? 

A. They were about an inch at one end, some two (2) inches at 
the other, and running from three (3) to four (4) inches in width. 

44 Q. How high? 

A. They were about some seven (7) or eight (8) inches in length, 
to the best of my belief and recollection. 

45 Q. State, if you please, how you manufactured these wedged- 
shaped blocks having two (2) inclined sides. 

A. In the first place, I shoved the piece of timber up to my saw 

on an inclined bed, and made a cross-cut in order to get the 
287 length of the wedge; then splitting the wedge in order to 

get the two (2) wedges; then giving them a bevel on each side, 
as was required by the drawing, by raising one side of the saw table, 
throwing that table on a bevel from the saw, and that gave a proper 
sbape to the block, so that the block was not square only from the 
center. 

46 Q. Will you please make a sketch illustrating the manner in 
which you made these wedged-shaped blocks with two (2) inclined 
sides ? 

A. I have made the sketch and here produce it. 

Solicitor for the defendant offers and places in evidence the sketch 
— referred to,and the same is marked Defendant’s Exhibit D. C. 

o. 20. 


Witness: The figures 1 2 in the exhibit last referred to and 
marked Defendant’s Exhibit D. C. No. 20 represent the cross-cuts, 
and 3 4 represent the splitting of the block to make the two 
288 (2) wedges, and the shaded lines running lengthwise repre- 
sent the grain of the wood. 
47 Q. As nearly as you recollect, what were the dimensions of the 
wedged-shaped block made in the way illustrated in the exhibit ? 
A. One (1) inch at the smaller end and two (2) inches at the larger 
end. 
48 Q. And how long? 
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A. They averaged from six (6) to seven (7) inches in length. 

49 Q. State whether or not, at the time vou made the wedged- 
shaped blocks such as illustrated in Defendant’s Exhibit D. C. No. 
20, it had not been customary for you to produce wedged-shaped 
blocks from a piece of timber with two (2) inclined sides 1 in the 
manner illustrated in said exhibit. 


Solicitor for the complainant objects to the question as leading. 


A. I have been cutting blocks of that description and in that 
manner for years, before and since. 
289 50 Q. Examine Complainant’s Exhibit Modle D and state 
whether or not you ever cut any wooden paveing blocks of 
that shape. 

A. I do not think I ever cut any blocks of that shape for wooden 
pavements. After the blocks were cut they were nearly of that 
shape, but had no straight side; they had one inclined side instead 
of having two (2) inclined sides. 


Cross-examination by A. 8. WORTHINGTON: 


51 Q. You say Mr. Wright was the name of the gentleman for 
whom you cut the wedged- shaped blocks to be used at the arsenal in 
1865? 

A. He was the gentleman, and was employed at the arsenal and 
represented himself as a kind of foreman or superintendent of cer- 
tain works. 

52 Q. Was he in Government employ ? 

A. He was under Government employ. 

53 Q. Do you know what has become of him ? 
290 A. I do not know what has become of him. I know that 
be is dead. : 

54 Q. When did he die? 

A. I could not say what vear he died. but it has not been very 
many years ago. I do not think that it has been more than two (2) 
or three (3). He died, 1 think, at Norfolk. I think he was under 
Government employment at the time. 

55 Q. Can you state from memory the dimensions—that is, the 
width and the thickness—of the plank which you used in making 
the wedges, as illustrated in Defendant’s Exhibit D. C. No. 20? 

A. The plank was three (3) inches long, about four (4) inches wide, 
and the plank running four (4) to eight (8) or ten (10) feet long. 

56 Q. Do you know for what purpose any of these blocks were 
used that were made for Mr. Wright? 

A. I do not know for what purpose they were used, but they were 
made out of hard wood, supposing that they had to be used for some 
purpose where it required strength. 


291 Adjourned till notice. 


TuurspDay, November 10, 1881—Eleven o’clock a. m. 
Met pursuant to notice and adjourned till Saturday, November 


12, 1881, at three (3) o’clock p. m. 
E. FORREST, Examiner. 


<A em oe een Eree a 
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| SaTuRDAY, November 12, 1881—Three o’clock p. m. 
Met pursuant to adjournment and adjourned till Monday, No- 


vember 14th, 1881, at 2.30 p. m. 
E. FORREST, Examiner. 


Monpbay, November 14th, 1881—2.30 p. m. 


Met pursuant to adjournment. 


Present: A. S. Worthington, solicitor for the complainant, and 
Marcellus Bailey, solicitor for the defendant. 


Whereupon the cross-examination of N. C. Draper, a witness on 
behalf of defendant, was resumed as follows: 


292 By A. S. WorTHINGTON: 


57 Q. Referring to your testimony-in-chief as to the truncated 
wedged-shaped blocks made by you for Geothright about 1865, I 
should like you to tell me who was your foreman at the time. 

A. I had no foreman at the time. I only had a partner. 

58 Q. Who was your partner? 

A. Jonah C. Truman. 

59 Q. Is he still living ? 

A. No, sir; he is dead, and has been for four (4) years—no, five 
(5) years. 

60 Q. How many workmen did you have in your employ at the 
time you had anything to do with the cutting of these blocks for 
Wright ? 

A. At the time I had, I suppose, some ten (10) or fifteen (15) men 
in my employ—that is, at different kinds of work. I do not know 
that there were more than two (2) or three (3) who had anything to 
do with the cutting of the blocks. 

61 Q. Do you remember who they were? 
293 A. Indeed, I could not tell you one of them positively. 
One man, I believe, I can remember distinctly we had at work. 
I believe his name is John Boswell. 

62 Q. Is he living? 

A. Yes, sir. 

63 Q. Where? 

A. He is living in Minnesota. He was a brother-in-law of my 
partner. 

64 Q. In what part of Minnesota is he living? Give me his 
address, if you can. 

A. Well, I could find out where he lives and give you his address 
by sending over to Baltimore, which I will do if it is necessary. 


Mr. WortTHINGTON: You are requested to do so. 


65 Q. What did Boswell have to do with the making of these 
blocks? What was his part of the business? 

A. He helped to saw the blocks. 

66 Q. You cannot recall the name of any other man who was 
engaged in that business on that work ? 


an WA M. gipitenes 
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A. I cannot think of a single person. There were not more than 


_two (2) or three (3) at work on them. 


67 Q. I understood you to testify that you made blocks of 
294 the same shape as those you made for Wright, and made them 
in the same way various times before 1865. Is that so? 

A. Yes, sir. | 

68 Q. Can you give me the name of anybody who was employed 
on that work on any of these occasions when blocks of this kind 
were made in that way? 

A. When I made that statement I meant that I cut those blocks 
myself and for different parties, and I did not require any assistance 
to do it. I do not remember of employing any person to cut such 
a smail quantity of blocks in that way; butin this case of Mr. 
Wright’s there were two (2) or three(3) or more emploved in cutting 
them, but as far as the other blocks are concerned I do not remem- 
ber any person that I had particularly employed for that purpose. 

69 Q. Did you cut the blocks of Wright referred to from plank or 
from timber? 

A. They were cut in the first place from plank. 

70 Q. How in the next place? 
295 A. They were cut into blocks on a bevel. 

71 Q. You are referring to the cross-cuts which made two 
(2) blocks from one? 

A. Yes, sir. 

72 Q. The blocks were all cut from plank, were they ? 

Witness: Now I am going to ask you to explain what you mean 
by plank or timber ? 

73 Q. 

A.S. Wortuineton: I will reply by asking you what you mean 
by plank or timber in vour understanding of the meaning of those 
words in your business ? 

A. We consider in thickness from two (2) to six (6) inches and from 
six (6) to twelve (12) inches and upwards in width—that is what we 
call a plank. } 

74 Q. Well, what do you call timber? 

A. We call timber five (5) by five (5) and six (6) by six (6) and so 
on upwards until you get to twelve (12) inches by fourteen (14) 
inches square. 

75 Q. Were blocks which you cut for Mr. Wright all cut from 
plank, and was the word plank used in the sense in which you have 

just stated you used it? 
296 A. They were cross-cut from a plank. We cut those planks 
from what we termed timbers—that is, anything that is square 
from four (4) to six (6) inches and upwards. 

76 Q. You have already told me that, and I ask you whether you 
cut any of those blocks from timber? 

A. We cut the blocks from timber after it was manufactured into 
timber from those planks. We can make timber out of a plank six 
(6) inches by eight (8) inches or any other size by ripping it through 
and making that square; that is what we call timber in our busi- 
ness. We can manufacture timber out of a four (4) inch plank. 
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77 Q. Were the pieces of wood from which you manufactured 
these planks of about the same size—about the same dimensions— 
whether you call them plank or timber ? 

A. When it was cut inta wedges in the manner that we cut it it 

would then be called timber, according to the term that we 
297 used. We took plank in the first place, as I have stated, and 
made timber of it. 

78 Q. How? 

A. By ripping it the required wi-th—perhaps square, if it was 
four (4), five (5), or six (6) inches—rip it that way (indicating); then 
it would be called timber. 

79 Q. Now, please inform us and the court what you mean by 
ripping. 

A. Taking a plank that is twelve (12), fifteen (15), or twenty (20) 
inches wide, six (6) inches thick, and making it into six (6) inch 
timber by sawing it through. 3 

80 Q. From end to end? 

A. Yes, sir; from end to end; then it would be six (6) by six (6) 
timber—the term that is used here among lumbermen. 

81 Q. Then vou began by taking a plank which was twelve (12) 
inches wide and ripping it from end to end, so as to make (2) pieces 
of it, each of which was six (6) inches long by six (6) inches wide? 

A. Correct. : 

82 Q. Did each of these separate pieces of timber six (6) 
_ 298 _ by six (6) you cut into these blocks? 
A. Yes, sir. Therefore that was the size. 

83 Q. I understood you to say that vou did use plank twelve (12) | 
inches wide in making the right blocks? 

A. I used plank in the first place, and ripped that the required 
wi-th from end to end and made them five by five (5), six (6) by six 
(6), or whatever was required. 

84 Q. What was required in making right blocks? 

A. As I stated in my examination-in-chief, I stated simply from 
recollection; as to the size I could not say any more. It has been a 
number of years since I cut the blocks. It would be impossible for 
me to say exactly the size. 

85 Q. Are you sure that in making these blocks you ripped the 
plank from end to end making two (2) pieces, each of which was 
five (5) or six (6) inches square? 

A, Yes, sir. 
86 Q. And then that you took each of these square pieces 
299 of timber, as you call them in your business, and cut them 
into blocks? 

A. Yes, sir. 

87 Q. That you did in making the Wright blocks ? 

A. 1 did. 

88 Q. Now, please describe the next step in the process of making 
these blocks—the next step after ripping the block -into timber. 

A. After ripping that into timber I cross-cut them, in order to give 
them a bevel on each end of required length—let it be five (5) inches 
or more in length. That was the first process. 


GNA POL AIR 
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89 Q. Ido not quite understand you. What was thesize and shape 
of the first piece cut from the timber in making the first block, sup- 
posing, for illustration, that the timber was six (6) by six (6)? 

A. Well, I will suppose it was six (6) by six (6). The timber was 
laid on an inclined table and cut off to form a bevel on each end of 
the blocks. 

90 Q. Now, I have sketched here a piece of timber on a 
300 paper marked Complainant’s Exhibit Y, and shown in figure 
1,in which A BC D represents the square end of a piece of 


‘timber which I will suppose to be six (6) by six (6). I wish you to 


indicate, by making a pencil mark upon this figure, the location and 
direction of the first cut to be made on that piece of timber after you 
are about to cut it up into blocks of the same size and in the same 
manner as in making the Wright blocks referred to. 


(The witness marked upon the figure, indicating the lines 1 23 
45 6 and)— 

A. 12 indicate the first cut, 3 4 the second cut, 5 6 the third, 
and so on until the piece of timber is cut up. | 

91 Q. Now, can you indicate upon that same figure how the sec- 
ond cut is made—which cut, for instance, block 1 2 3 4 into two (2)? 


(The witness here marks upon the figure in question lines 7 8 
9 10 and)— . 
301 A. These lines indicated by the figures 7 8 9 10 are not 
drawn accurately. It was supposed that the blocks were to 
be of equal size. They were cut on an.inclined table, so as to form 
a block at right angles from the center. What I mean by right 
angles from the center is lines drawn as designated by figures 11 
and 12. 


The witness here make- another mark upon the figure in question 
and says: Now, that means that this block is at right angles from 
11 and 12. © 


The sketch last referred to is offered and placed by the complain- 
ant in evidence and is marked Complainant’s Exhibit Y. 


Redirect examination by M. BalI ty, Esq.: 


92 Q. You have stated that the lines 7 89 10 are not accurately 
placed on the figure shown in Complainant’s Exhibit Y. Will you 
please place lines on that figure to represent those cuts, which 

302 would be more accurately placed ? . 


The witness was about to make some marks on the exhibit re- 
ferred to when further questioned as follows: 


93 Q. I ask you to confine your attention simply to the parallelo- 
gram indicated by figures 2 and 4 and letters K and Y, which indi- 
cates the side of the bevelled block. Now place on that the cut 
which divided that into two (2) blocks in a correct position. 


Counsel for the complainant requests the examiner to note that 
16—137 
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when interrupted the witness was proceeding to comply with the 
request of counsel for the defendant and had drawn the lines here 


represented by 8 Y. . 
Solicitor for the defendant waives the question last put. , . 


94 Q. Please take this block which I hand you and, supposing it 

to represent a stick of timber, mark upon it the cross-cuts by 

303 which you would divide that block into bevel blocks. Just 
mark on it the cross-cuts first. 


Solicitor for the complainant objects — the question as being ex- 
amination-in-chief and a reopening of the whole case. 


A. Letters 1 2 3 4 represent the cross-cuts. 

95 Q. Now mark upon the wood the direction of the cut by which 
you separate the bevel block 1234 into two (2) wedged-shaped 
blucked. 3 | 

A. The lines 7 8 represent the cut. 


Solicitor for the defendant here offers and places in evidence the 
block referred to, and the same is marked Complainant’s Exhibit 


Model D. 


Witness: I would like to, on the same block, represent by lines 

what I mean by lines at right angles with the bottom and top of the 

block. Such lines I refer to by the lines 11 and 12 in Com- 

304  =plainant’s Exhibit Y, and I explain by producing such lines 

on model D, defendant’s exhibit, by the lines 11 and 12. I 

mean by that that the lines 11 and 12 are at right angles with the 
top and bottom of the wooden block. 

N. C. DRAPER, 


Per E. FORREST, Examiner. 


The defendant here closes its testimony-in-chief. 


I, Edwin Forrest, an examiner in chancery, do hereby certify that 
the foregoing depositions were duly taken down by me and reduced 
to writing from the statements of the witness- at the time and place 
mentioned in the caption hereof, and were afterwards by said wit- 
ness- read over and subscribed to, except the deposition of the witness 
Draper, who left without subscribing to his deposition, and the same 
was duly subscribed to for him by the examiner, the said witness- 
: having been first duly sworn to tell the truth, the whole 
305 ~=—truth, and nothing but the truth touching the matters at 

issue in said course. I further certify that Iam not of coun- 
sel for either of the parties to said course or in any manner inter- 


ested therein. 
E. FORREST, ELvaminer. 
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306 ExuHisBit No. 1. 


Brown 
US. In Eq. No. 7239. 


Tue Dist. oF Cou. 
Defendant’s Exhibit D. C. No. 1, filed with the examiner this 13th 
day of October, 1881. 
E. FORREST, Examiner. 


— 807 Exurisit No. 2. 


BROwN 
vs. bin Eq. No. 7239. 


THe Dist. oF Cot. 
Defendant’s Exhibit D. C. No. 2, filed with the examiner this 13th 
day of October, 1881. 
E. FORREST, Examiner. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing as originally 
filed in the matter of the application of William W. Ballard, filed 


June 15, 1869, for wooden street pavements. 
In testimony whereof I, E. M. Marble, Commissioner of Patents, 
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have caused the seal of the Patent Office to be affixed this twenty- 
second day of June, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 


States the one hundred and fifth. : 
E. M. MARBLE; 


[SEAL. ] 
Commissioner. 


308 Petition. 


To the Commissioner of Patents: 


The petition of William W. Ballard, of Elmira, in the county of 
Chemung and State of New York, respectfully represents— 

That your petitioner has invented a new and useful improvement 
in wooden street pavements, which he verily believes has not been 
known or used prior to the invention thereof by your petitioner; he 
therefore prays that letters patent of the United States may be 
granted to him therefor, vesting in him and his legal representatives 
the exclusive right to the same, upon the terms and conditions ex- 
pressed in the act of Congress in that case made and provided, he 
having paid fifteen dollars into the Treasury, and otherwise com- 
plied with the requirements of said act; and he hereby authorizes 
Messrs. Alex’r A. C. Klaucke and Samuel Smith, of the firm of Alex’r 
A. C. Klaucke & Co., of Washington, D.C., to act as his attorneys in 
presenting the application and in making aii such alterations and 


amendments as may be required. : 
WILLIAM W. BALLARD. 
[Stamp. ] 


309 Oath. 


CounTy OF WASHINGTON, D. C., ss: 


On the fifteenth day of June, 1869, before the subscriber, a notary 
public in and for said county, personally appeared the within-named 
William W. Ballard and made solemn oath that oath verily believes 
himself to be the original and first inventor of the within-described 
improvement in wooden street pavements, and that he does not 
know or believe that the same was ever before known or used, and 
that he is a citizen of the United States. 

[L. s.] EDM. F. BROWN, 
Notary Public. 


To all to whom it may concern :: 

Be it known that I, William W. Ballard, of Elmira, in the 
county of Chemung and State of New York, have invented a 
new and useful improvement in wooden street pavements, and I 
do hereby declare the following to be a full, clear, and exact de- 
scription thereof, sufficient to enable others skilled in the art to make 

and use the same, reference being had to the accompany- 
310 ing drawings, formiug part of this specification, and in which 
figure 1 is a perspective view of a section of pavement em- 
bracing my improvement. Figure 2 is aperspective view of a piece 
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of timber from which the block is cut showing its shape as marked 
_by the cuts from the saw, and figure 3 is a perspective view of two 
of the blocks laid alongside of each other. To more clearly illus- 
trate my improvement I will proceed to describe the same, referring 
by letters to the accompanying drawings: A represents the bed of 
the street of a slightly arched form, the ends of the arch resting 
against the two curbs B B. Strips C, of the same curvature as the 
bed of the street, are placed at convenient distances apart and in 
parallel planes. Said strips are covered or floored with boards of suffi- 
cient thickness, and the blocks D are placed upon said flooring, as 
seen at figure 1 of the drawing, so that the base- of the blocks rest 
upon said flooring and touch each other at the sides, leav- 
311 ing between the rows of blocks a wedge-shape space, E, into 
which is forced concrete or its equivalent to hold said blocks 
in place and make a continuous surface on top. The blocks, if deemed 
expedient or necessary, may be nailed to the flooring, and of course 
are so laid as to break joints, the gutters being formed by providing 
an incline of the flooring at the curb and cutting away the end of 
blocks intended for guttering to fit against the end of the block next 
to the gutter, the blocks used in my improved pavement having 
two oblique sides and parallel base and top, or, in other words, being 
a trunkated isosceles triangle, and, in contradistinction to any other 
wedge-shaped block, having both sides inclined and one, and one 
only, of its sides in the same parallel plane with the fibre of the 
wood— 


and being produced by cutting the 
Erase and insert clause timber obliquely across the fibre and 
1, am’d’t A. then splitting the block thus produced 
with the same degree of inclination as 

the cross-cuts. 


I am aware that street pavements have been constructed of 

312 wedge-shaped blocks having both sids oblique to the fibreof the 
wood, and also that pavements have been constructed with 
wedge-shaped blocks having only one side inclined (the other being at 
right angles to the base); but there are many disadvantages connected 
with all such constructions of pavements, one and the most im- 
portant of which is in the former class and consists in the waste of 
material and labor in producing the block, and one objection in the 
latter class is that the space between the rows of blocks, and which 
is filled with concrete, having one vertical and one oblique or in- 
clined side, the pressure is not equal against the two rows of blocks. 
An important feature in my improved pavement, and one which 
does not exist in most of the approved pavements, is that when it 
becomes necessary to take up any part of the pavement for the in- 
troduction or repair of water or gas pipes or for other reasons all 
that is necessary is to remove the concrete between any two 

3813 rows of blocks, when a few or as many blocks may be re- 


Words and sentences enclosed between rules erased in original. 
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moved as desired, the great advantage of the wedge-shape 
spaces being the equal pressure at all points, and consequently the 
tightening of the whole structure as it becomes worn from the top, 
the concrete being forced into a constantly growing smaller space 
and consequently forcing the fibres of the blocks closer together. 
The edges of the base of the blocks touching are held in place by 
the concrete, and form, as it were, one continuous base-or arch, en- 
abling it to sustain almost any amount of weight. I do not wish to 
lay claim broadly to a street pavement constructed with wedge- 
shaped blocks having one or both sides at an acute angle to the 
base, but what I do claim as new and desire to secure by letters pat- 


ent is— 


A wooden street pavement constructed of wedge-shaped blocks 

D, cut as described, having both sides 

Erase and insert clause beveled and the grain running in 

2d, ain’d’t A. parallel planes with one of the said 

sides, the said blocks being laid upon 

the floor breaking joints and with concrete interposed, as and 
for the purposes hereinbefore set forth. 


WILLIAM W. BALLARD. 
Witnesses: 
SAMUEL SMITH. 
J. E. M. BOWEN. 


314 U.S. Patent OFFICE#, 
WASHINGTON, D. C., July 3d, 1869. 


William W. Ballard, care A. A. C. Klaucke, pres'’t. 


Sir: Please find below a communication from the examiner re- 
lating to your application for patent for wooden street pavement. 
Very respectfully, ELISHA FOOTE, 
Commissioner. 


June 15th, 1869. 
Examiner’s room No. 87. 


In the matter of Ballard’- appl’n for wood pavement, the claim is 
for blocks cut in a certain manner, having a described configuration 
(not itself new) and a peculiar relation of sides & grain. A claim 
was allowed in an appl’n made by this applicant jointiy with Wad- 
dell for a mode of cutting blocks, which mode is precisely the same 
as described in this appl’n and the blocks are the same. It is held 
that the two claims are essentially the same, the former being for 
manner of cutting the blocks & and the latter for blocks cut in that 
manner. 


The appl’n is therefore rejected. 
ELLIS SPEAR, Ex. 


Words and sentences enclosed between rules erased in original. 
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315 WASHINGTON City, D. C., July 12th, 1869. 


Hon. Comm ’r of Patents. 


Sir: I have the honor to acknowledge the receipt of the official 
letter rejecting my application for letters patent for improvements 
in wooden street pavement, and beg that the case may be reconsid- 
ered, in view of the accompanying amendment. This application 
is not intended or asked for the purpose of covering any contigura- 
tion of block, but for a pavement constructed with blocks which are 
different from any block heretofore known. It is granted that in 
configuration they are the same as other blocks, but they possess 
other features which do not exist in others of similar shape, the 
distinguishing feature being that the block, though of wedge shape, 
has the grain running oblique to only one of tle beveled sides and 
in parallel planes with the other. I do not stop here to discuss any 

advantages of this feature, but go on to another and more im- 


816 portant point. A pavement constructed of blocks as described 


in the application can be iaid at a cost of fifty cents less in a 
a square yard than any other wooden pavement now known. This 
fact alone, it seems to me, should entitle the applicant to a patent, 
as he does what no one has ever before done—~. ¢., lays a pavement 
equally as good as any others for which patents have been granted 
at a less price. | 


I do not wish it understood that this application is intended to 
cover a block “ cut in a manner” which has been allowed in a pre- 
vious claim with a joint inventor for “the manner of cutting.” Such 
a conclusion would be a fatal misconstruction of the meaning in- 
tended to be conveyed. Ido not claim the block cut in the man- 
ner. I want to cover a pavement, as a whole, which is constructed 
of blocks, the mode of cutting which has been allowed. Had I a 
patent for “ the block ” I would not then urge any objection to the 

action of the office; but I have only so far covered a mode— 
317 one mode of cutting the blocks—so that should said patent 
when granted give (as it undoubtedly will) an impetus to in- 
ventors to discover a different mode of producing the same result, 
why then said subsequent inventor will be allowed to build a pave- 
ment of such blocks, and my “ mode patent” will be of no avail or 
protection. I claim to be the first to discover that a street pave- 
ment can be laid with wedge-shaped blocks cheaper than of blocks. 
of any other configuration, which idea is directly antagonistic to all 
previous experience. To be sure, pavements can be built with wedge- 
shaped blocks having both sides beveled. But how? Atan in- 
creased cost over any others, whereas a pavement embracing my 
improvement.can be built of wedge-shaped blocks. Buthow? Why, 
at a cost less than any other. This feature of cheapness, which is the 
result of the block having both side- beveled and the grain running 
parallel with one & obliquely tothe other two sides, Iclaim renders the 
block itself a new feature in street pavements, and in this par- 
318 ticular age a very essential one, for anything that saves labor 
or money Is a success. 
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Trusting that the office may dispose of my application more favor- 
ably upon a second consideration, 
I am, very respectfully, W. W. BALLARD, 
By WM. C. McINTIRE, 
Of Counsel. 


Wasuineton, D. C., July 12th, 1869. 
Hon. Comm’r Patents. 

Sir: I hereby amend the specification of my application for let- 
ters patent for “imp’l in street pavements ” as follows: Erase from 
word “and,” line 25, page 2, to word “ cuts,” line 29, page 2, inclu- 
sive, and substitute the following: 3 


-Whereby a saving in material equal to fifty cents per square 
yard, or thereabouts, is obtained in the construc- 


Clause Ist. 4. Ur the pavement. 


Erase the present claim & substitute therefor the following, viz: 


In wooden street pavements, blocks having the grain thereof 
running parallel with one and oblique to the 

Clause 2. other of their beveled sides, whereby a saving 

319 in material equal to fifty cents per square yard, 
or thereabouts, is obtained, substantially as 


hereinbefore described. 
W. W. BALLARD, 
By WM. C. McINTIRE, 
Associate Attorney. 


JuLY 1317H, ’69. 
Hon. Comm’r Patents. 
Sir: You will please recognize W. C. McIntire as our associate 


att’y in appl. of W. W. Ballard, street pavement. 
ALEX’R A. C. KLAUCKE & CO. 


U.S. Patent OFFICE, 
WasuHineaton, D. C., July 14th, 1869. 
William W. Ballard, care A. A. C. Klaucke, pres'’t. 

Sir: Pleas- find below a communication from the examiner re- 
lating to your application for patent for wooden street pavement, 
filed June 15th, 1869. 

Very respectfully, 


9 
Commissioner. 


(Here follows diagram marked p. 320.) 


321 Examiner’s room No. 87. 


In the matter above referred to the claim originally presented 
is not essentially modified by the amendment of the 12th inst. It 
is admitted that there is no difference between the blocks of appli- 


Ss - ‘ "“ 
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cant and those of Miller and Mason in configuration, nor is any dif- 


_ ference claimed of functions. These blocks and those of the patent 


referred to once laid would be indistinguishable, serving, under 
the same conditions, precisely the sane purpose & wearing equally 
as long. The difference lies in the mode of cutting, by which not 
a different block is produced, but the same block is cut with a mini- 
mum of waste of material. The mode of cutting is admitted to be 
new, but the block is old. The mode of cutting is covered by the 
application referred to in former official letter. The claim now pre- 
sented is held to be for essentially the same block as is admitted to 
be old, such as are shown in the patent of Miller & Mason of March 
31st, 1868. 
The appl’n is therefore finally rejected. ; 
ELLIS SPEAR, Ex’r. 


322 WASHINGTON City, D. C., July 27th, 1869. 


Hon. Comm ’r Patents. 


Sir: We present herewith the application of Ballard and Wad- 
dell for imp’t in wooden street pavements, and request that the 
model and ,thick drawing in the pending application of W. W. Bal- 
lard for similar invention be applied to this case. The case of W. 
W. Ballard is hereby abandoned on account of irregularity in the 
preparation, one of the inventors only having executed the papers 
instead of both, which error was committed by mistake and with- 
out any fraudulent intent. 

Very respectfully, 
ALEX’R A. C. KLAUCKE & CO., Ait’ys. 


323 1869. 
No. 2490. 


William W. Ballard, 
Of Elmira, 
County of Chemung, 
State of New York. 


Wooden street pavements. 


Rec’d June 15, 1869. 
Petition, wale an 
Affidavit, seins te acs 
Specification, “ “ “ 
Ll prawn, *“ * * 
Model, rT; rT rT: 
Cert. dep., 

1. Cash, $15, June 15, 1869. 
Add’l fee ‘cert., ——. 

6 66 cash, 
Examined 
2. Issue , 
4. Patented 186-. 
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Recorded, vol. —, page —. 


Circular, 
A. A. C. Klaucke & Co., present. 
1869. 

324 1869. 


Re). July 3d, ’69. 
Rej. July 14th, ’69. 


Abandoned. f 
See papers in file. — 
1869. 
325  DEFENDANT’s Exuisit No. 3. Filed with the Examiner this 
13th day of October, 1881. E. Forrest, Examiner. 
T. C. Brown 
vs. bin Eq. No. 7239. 
THe Dist. oF Cot. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. : 
[ Vignette. ] 
UNITED STATES PATENT OFFICE. 
ehes 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents of the appeal to the ex- 
aminers-in-chief, filed July 14, 1869,in the matter of the application 
of W. W. Ballard for street pavement, filed June 15, 1869. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this twentieth 
day of June, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and fifth. 


[SEAL. ] E. M. MARBLE, 
Commissioner. 
326 WaAsHINGTON, D. C., July 14, ’69. 


In the Matter of the Application of W. W. BaLiarp, “Imp’t in 
Street Pavements.” 


Hon. Comm’r Patents. 

Sir: I have the honor to appeal from the decision of the primary 
examiner in the above-entitled application, rejected a second time on 
the 14th inst., and request that the same may be heard by the exam- 
iners-in-chief, agreeable to the act of Congress in that case made and 
provided. } 
Very respectfully, 

W. W. BALLARD, : 
By ALEX’R A. C. KLAUCKE & CO., 
WM. ©. McINTIRE, Associate. ~~ 
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U. S. Patent OFFICE, 
WasHInetTon, D. C., July 14, 1869. 


The examiners-in-chief can examine the case of W. W. Ballard, 
now before them, if it can be done without prejudice to other parties. 
GRINNELL, Chief Clerk. 


Examiner-in-chief. 


327 No. 3951. 
U.S. Patent OFFice, July 15th, 1869. 


Before the examiners-in-chief on appeal. 


Application of W. W. Ballard for a patent for an improvement in 
wooden pavements. 


It seems that applicant has another application for a novel method 
of cutting timber into paving blocks of the peculiar shape described 
and claimed in this application, by which method he uses all or 
nearly all the material and makes a saving of a large percentage 
in the manufaeture of such blocks over any method now in use. 

Conceding that such being the fact, he would be entitled to a pat- 
ent for the method. It would seem also to follow that he would be 
entitled to a patent for the manufactured article and its use in pave- 
ments. 

The trouble with the present application appears to be that the 
specification and claim merely set forth and embrace a paving block 
and the use thereof, having a certain form and being so cut that the 
grain will run in certain angles with the sides or paralleled thereto 
and without any reference to the mode and manner of manufact- 

uring. 
328 Blocks having all the peculiarities set forth may be manu- 

factured without resorting to the method by which it seems 
the ones described in the application were made; and it does not 
follow, therefore, that the block described and claimed is the new 
article of manufacture produced by the new invention, nor is it at 
all material whether the grain runs as set forth or the blocks have 
the precise form described. Therefore these peculiarities are not the 
patentable features of the invention; they merely result from the 
Invention. 

The present application must stand rejected; but under the cir- 
cuinstances the applicant may properly be allowed to amend so as 
to fully set out his invention and claim for the new article of man- 
ufacture and its legitimate use. : 

It would perhaps have been better had he included all his claims 
in the original application ; but, having failed to do so, we think it 
is optional for him to ask for a reissue or pay a new fee and take 
another patent, provided always that the rights of others having 
an interest in the first patent are in no way prejudiced. 

R. L. B. CLARKE, 
SAM’L C. FESSENDEN, 
Examiners-in- Chief. 
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329 | DEPARTMENT OF THE INTERIOR, 
UniItTED States PATENT OFFICE, July 16th, 1869. 


Sir: Your application for a patent for street pavements has been 
considered by the examiners-in-chief upon appeal, and they affirm 
the former action of the office and decide that the application should 
be refused as the case now stands. 

Respectfully, &c., 


P] 
Commissioner of Patents, 


| F. C. LATHROP, Clerk. 
W. W. Ballard, care W. C. McIntire, Esq., Washington, D. C. 
330 1869. 
Appeal to Examiners-in- Chief. 
No. 3951. 
W. W. Ballard, 
Of 


County of 
State of 


Street pavements. 


Rec’d July 14, 1869. 
Petition, July 14, 1869. 
Affidavit, ——. 
Specification, ——. 
Drawing, - 
Model, 
Cert. dep. 
1. Cash, rg10, J Jaly 1 14, 1869. 
Add’l fee cert., 
66 66 cash, 
Examined 
2. Issue 
4. Patented , 186-. 
Recorded, vol. —, page —. 
Circular, 
A. A. C. Klaucke & Co., pres’t. 
1869. 
W. C. McIntire, asso., pres’t. 


331 1869. 


Examiner’s decision is affirmed as the case now stands, July 15th, 
1869. 

Notice of decision sent to applicant July 16th, 1869. 

1869. 


- 


- 
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332 Filed with the Examiner this 13th day of October, 1881, as 
DEFENDANT'S Exuisit D. C. No. 4. E. Forrest, Examiner, 


T. E. Brown ) 


vs. In Eq. No. 7239. 
THE Dist. oF Cou. f 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted William W. Ballard and Buren B. Waddell— 
Buren B. Waddell assigns bis right to Wm. W. Ballard—August 24, 
1869, No. 94062, for improved wood pavement. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this twenty- 
fourth day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independenee of the United States 
the one hundred and fifth. 

[ SEAL. ] E. M. MARBLE, 
Commissioner. 


333 Petition. 


To the Commissioner of Patents: 


The petition of William W. Ballard, of the city of Elmira, county 
of Chemung, State of New York, and Buren B. Waddell, of the city 
of Memphis, Tennessee, respectfully represents— 

That your petitioners have invented a new and useful improve- 
ment in wooden street pavements which they verily believe has not 
been known or used prior to the invention thereof by your peti- 
tioners. They therefore pray that letters patent of the United States 
may be granted to them therefor, vest- in them and their legal rep- 
resentatives the exclusive right to the same upon the terms and con- 
ditions expressed in the act of Congress in that case made and pro- 
vided, they having paid fifteen dollars into the Treasury and other- 
wise complied with the requirements of said act; and they hereby 
authorize Messrs. Alex’r A. C. Klaucke and Samuel Smith, of the firm 
of Alex’r A.C. Klaucke & Co., of Washington, D. C., to act as their 
attorneys in presenting the application, and in making all such 


alterations and amendments as may be required. 
WILLIAM W. BALLARD. 


BUREN B. WADDELL. 
[Stam p. ] 
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334 | Oath. 


STATE OF TENNESSEE, ins 
City of Memphis, County of Shelby, § ~~ 


On this 19th day of July, 1869, before the subscriber, a notary 
public in and for said county, duly appointed and qualified as such, 
personally appeared the within-named William W. Ballard and 
Buren B. Waddell and made solemn oath that they verily believe 
themselves to be the original and first inventors of the within-de- 
scribed improvements in wooden street pavements, and that they do 
not know or believe that the same was ever before known or used, 
and that they are citizens of the United States. 

[SEAL. | HENRY P. WOODARD, 
Notary Public. 


To all whom it may concern: 


Be it known that we, William W. Ballard, of Elmira,in the 
county of Chemung and State of New York,and Buren B. Waddell, 
of Memphis, in the county of Shelby and State of Tennessee, 
335 have invented certain new and useful improvements in street 
pavements; and and we do hereby declare the following to be 
a full, clear, and exact description thereof, reference being had to 
the accompanying drawings, making part of this specification, and 
in which figure 1 is a perspective view of a section of pavement em- 
bracing ourimprovement. Figure 2 is a perspective view of a piece 
of timber from which the block is cut & showing the cuts made by 
the saw, and figure 3 is a perspective view of two of the blocks laid 
alongside of each other. 

To more clearly illustrate our invention we will proceed to de- 
scribe the construction, &c., referring by letters to the drawings. A 
represents the bed of the street, which is made slightly arched, the 
ends of the arch resting against the curbs B B. Strips C are laid 
upon said arch at right angles to the curb, and at convenient dis- 
tances apart upon said strips is laid a flooring, composed of boards 
of any desired dimentions, and the blocks are then laid on this floor- 

ing in rows and so as to break joints. These blocks are of a 
336 wedge shape and are so laid as that their bases shall touch, 

forming a continuous arch across the street and leaving 
V-shaped spaces between the rows. These spacesare filled with con- 
crete or its equivalent, and the whole surface tarred over if thought 
necessary. The gutters are formed by inclining the bed slightly 
upward at the curb and and splitting the ends of the blocks off to 
fit against the curb and the last one of the street.blocks. 

The peculiarity of the blocks used in this pavement is that they 
are wedge-shaped and having both sides at acute angles with the 
base and the grain running parallel with one and oblique to the 
other of these sides. A more perfect description of these blocks and 
the manner of producing them is given in another pending appli- 
cation, now on file in the U.S. Patent Office, entitled “A method of 
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cutting blocks for street pavements,” prepared and executed by us 
on the 29th day of September, 1868. 
The advantages of blocks having both sides beveled, with the grain 
running as described, over the ordinary wedge-shaped block, 
337 ~—s are, first and most important, that only one corner of the 
base is at all likely to become broken off by transportation & 
rough handling, whereas in the ordinary block both corners are 
liable to such accident. Another advantage of the relation of grain 
to the sides of the block is that the V-shaped spaces have one per- 
fectly smooth side, and consequently less opportunity is afforded to 
the gravel (in the filling) to jam & leave the lower portion of the 
Space loosely or entirely unfilled. This is believed to be a difficulty 
in pavements constructed of wedge-shaped blocks having the grain 
running vertically & thereby exposing the end of the fibre on both 
the beveled sides of the block. 

A pavement constructed of our improved blocks can be laid at a 
less cost than any other wedge-shaped pavement, owing to the 
cheapness of the blocks. 

It has always been desirable to build pavements of wedge-shaped 
blocks, as they make a stronger and more durable pavement and 

are more easily laid; but so far it has been impracticable, 
338 owing to the expense of producing the blocks (caused by the 

waste in material and extra sawing). Having described the 
construction and advantages of our improved pavement, what we 
claim as new and desire to secure by letters patent is— 

Ist. Asan article of manufacture, wedge-shaped blocks having 
the grain running parallel to one and oblique to the other of their 
beveled sides, and produced substantially in the manner referred to. 

2nd. A wooden street pavement constructed, substantially as here- 
inbefore described, of wedge-shaped blocks, with the grain running 
and produced in the manner and for the purpose set forth. 


July 19, ’69. 3 
A. A. C. K. & CO 


In testimony whereof we have hereunto set our hands and affixed 
our seals this 19th day of July, 1869. 
W. W. BALLARD. SEAL. 
BUREN B. WODDELL. Hema 
In presence of— 
JOHNSTON G. FINNIE. 
G. E. W. L. CROOK. 


The decision of the ex’rs-in-chief in this case may be found in the 
abandoned case of Ballard, filed June 15th, 1869. 


339 Memorandum of Fee Paid at U. S. Patent Office. 


Hand, $20. 

Inventor: W. W. Ballard & Woddell. 
Invention; Street pavements. 

Date of payment: August 13th, 1869. 
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Fee: $20. 
Solicitor: A. A. C. Klaucke & Co. 
To be issued to W. W. Ballard. 


340 2655. 
1869. = 
No. 94062. \ 
William W. Ballard and Buren B. Waddell. Buren B. Waddell as- 
signs his rights — Wim. W. Ballard. 


1 2 
Of Elmira—Memphis, 
County of Chemung—Shelby, 
State of New York—Tennessee. 
Wooden pavement. 
Rec’d July 28, 1869. 
Petition, July 28, 1869. 
Affidavit, Ks 
Specification, J uly 28, 1869. 
Drawing, 
Model, old, . . 
Cert. dep., — 
1. Cash, $15, July 28, 1869. 
Add’l fee cert., —. 
1. Add’! fee, cash $20, Aug. 13, 1869. 
Examined Aug. 9th, 69.  Ex’r-in-chief. 
2. Issue. Grinnell, Aug. 18, 1869. 
4. Patented Aug. 24, 1869. 
Recorded vol. —, page —. 


Circular —. 
A. A. C. Klaucke & Co., pres'’t. 
1869. 
(Here follows diagram marked p. 341.) 
342 Unitep States Patent OFFICE. 


WiLir1AM W. BauarD, of Elmira, New York, and Buren B. Wap- 
DELL, of Memphis, Tennessee. Buren B. Waddell assigns his 
right to Wm. W. Ballard. 


Improved Wood Pavement. 


Specification forming part of Letters Patent No. 94062, dated August 
24, 1869. | 


To all whom it may concern: 

Be it known that we, William W. Ballard, of Elmira, in the county 
of Chemung and State of New York, and Buren B. Waddell, of 
Memphis, in the county of Shelby and State of Tennessee, have in- 
vented certain new and useful improvements in street pavements ; 
and we a hereby declare the following to be a full, clear, and exact 
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description thereof, reference being had to the accompanying draw- 
ings, making part of this specification, and in which— 

Figure 1 is a perspective view of a section of pavement embracing 
our improvement. Fig. 2 is a perspective view of a piece of timber 
from which the block is cut,and showing the cuts made by the saw; 
and Fig. 3 is a perspective view of two of the blocks laid alongside 
of each other. | 

To more clearly illustrate our invention, we will proceed to de- 
scribe the construction, &c., referring by letters to the drawings. 

A represents the bed of the street, which is made slightly arched, 
the ends of the arch resting against the curbs B B. Strips Care laid 
upon said arch at right angles to the curb, and at convenient dis- 
tances apart. Upon said strips is laid a flooring, composed of boards 
of any desired dimensions, and the blocks are then laid on this floor- 
ing in rows, and so as to break joints. These blocks are of a wedge 
shape, and are so laid as that their bases shall touch, forming a con- 
tinuousarch across thestreet,and leaving V-shaped spaces between the 
rows. ‘These spaces are filled with concrete, or its equivalent, and the 
whole surface tarred over, if thought necessary. The gutters are 
formed by inclining the bed slightly upward at thecurh, and splitting 
the ends of the blocks off, to fit against the curb and the last one of 
the street blocks. 

The peculiarity of the blocks used in the pavement is that they 
are wedge-shaped, and having both sides at acute angles with the 
base, and the grain running parallel with one and oblique to the 
other of these sides. . 

A more perfect description of these blocks and the manner of pro- 
ducing them is given in another pending application, now on file in 
the United States Patent Office, entitled “A method of cutting blocks 
for street pavements,” prepared and executed by us on the 29th day 
_ of September, 1868. 

The advantages of blocks having both sides beveled, with the 
grain running as described, over the ordinary wedge-shaped block, 
are, first and most important, that only one corner of the base is at all 
likely to become broken off by transportation and rough handling, 
whereas in the ordinary block both corners are liable to such acci- 
dents. Another advantage of the relation of grain to the sides of 
the block is that the V-shaped spaces have one perfectly smooth side, 
and consequently less opportunity is afforded to the gravel in the 
filling to jam, and leave the lower portion of the space loosely or en- 
tirely unfilled. This is believed to be a difficulty in pavements con- 
structed of wedge-shaped blocks having the grain running vertically, 
and thereby exposing the end of the fiber on both the beveled sides 
of the blocks. 

A pavement constructed of our improved blocks can be laid at a 
less cost than any other wedge-shaped pavement, owing to the cheap- 
ness of the blocks. 

It has always been desirable to build pavements of wedge-shaped 
blocks, as they make a stronger and more durable pavement, and 
are more easily laid; but so far it has heen impracticable, owing 
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to the expense of producing the block caused by the waste in ma- 
terial and extra sawing. 

Having described the construction and advantages of our im- 
proved pavement, what we claim as new and desire to secure by let- 
ters patent is— 

1. An article of manufacture, wedge-shaped blocks, having the 
grain running parallel to one and oblique to the other of their bev- 
eled sides, and produced substantially in the manner referred to. 

2. A wooden street pavement constructed, substantially as herein- 
before described, of wedge-shaped blocks, with the grain running 
and produced in the manner and for the purpose set forth. 

In testimony whereof we have hereunto set our hands and affixed 
our seals this 19th day of July, 1869. | 

W. W. BALLARD. Lr | 
BUREN B. WADDELL. |L. s. 
In presence of— 
JOHNSTON G. FINNIE. 
GEO. W. L. CROOK. 


348 DEFENDANT’s Exarsit D. C. No. 5. Filed with the Exam- 
iner this 18th day of October, 1881. E. Forrest, Examiner. 


Brown 
US. bin Eq. No. 7239. 
THe Dist. oF Cot. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 


UniTep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents and drawing, as origi- 
nally filed, in the matter of the letters patent granted Turner Cow- 
ing, ass’or to Tallmadge E. Brown April 5, 1870, No. 101,590, for im- 
provement in wood pavement. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this tw enty- 
first day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth. 


[SEAL. | E. M. MARBLE, 
Commissioner. 
344 SAN Francisco, Cau., October 13, 1865. 


To the Commissioner of Patents, Washington, D. C. 


Sir: Enclosed find order for $15, the fee payable on application 
for patent. My application is for an improvement in the construc- 
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tion of wood pavements. All the papers, model, &c., have been for- 


warded. 
Yours respectfully, TURNER COWING. 


Petition. 


To the Commissioner of Patents: 

The petition of Turner Cowing, of the city & county of San Fran- 
cisco, State of California, respectfully represents that your petitioner 
has invented a new and improved mode of constructing wood pave- 


‘ments which he verily believes has not been known or used prior 


to the invention thereof by your petitioner. He therefore prays 
that letters patent of the United States may be granted to him 
345 therefor, vesting in him and his legal representatives the ex- 
clusive right to the same, upon the terms and conditions ex- 
pressed in the act of Congress in that case made and provided, he 
having paid fifteen dollars into the Treasury and complied with the 


other provisions of the said act. 
TURNER COWING. 


Specification. 


To all whom it may concern: 

Be it known that I, Turner Cowing, of the city and county of 
San Francisco, in the State of California, have invented a new mode 
of constructing wood pavements for streets, and I do hereby declare 
that the following is a full and exact description thereof, reference 
being had to the accompanying drawings and to the letters of refer- 
ence marked thereon. 

The nature of my invention consists in providing and arranging 
blocks of a peculiar shape in manner to form wedge-shaped crev- 
ices for the reception of earth or gravel, and wherein such earth or 
gravel will be retained to act as a key to bind and confine the 
blocks in their place. 

Figure 1 represents a section of road paved with the blocks, com- 
plete. Fig. 2 represents the straight side of a block, with the in- 
clined side at E. Fig. 3 represents the top of a block, and also the 
section of the base D. Fig. 4 represents the straight side of a block, 
which is set next to the inclined side of the adjoining block. 

In Fig. 1 letters A represent the top of the block, B the side, and 
E the crevice and gravel. 


Insert clause 1 of am’d’t “A.” 


To construct my pavement, prepare the roadway by grading it to 
the proper form and ramming solid; then set the blocks as shown 
in Fig. 1, confining them permanently between the curbs of walks; 
then fill and ram the crevices with earth and gravel. 


TURNER COWING. 


Witnesses: 
W. O. ANDREWS. 
J. R. BRETT. 
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346 Claim. 


What I claim as my invention and desire to secure by letters 

patent is the use and application 

Erase and insert am’d’t C. of the above-described blocks for 

paving streets when constructed 

with one inclined side so as to form the wedge-shaped crevice, 
substantially as above described. 


TURNER COWING. 


Witnesses : 
W. O. ANDREWS. 
J. R. BRETT. 


STATE OF CALIFORNIA, 
City and County of San Francisco : 


On this 13th day of October, A. D. one thousand eight hundred 
and sixty-five, before me, the subscriber, a notary public, personally 
appeared the within-named Turner Cowing and made svlemn oath 
that he verily believes himself to be the original and first inventor 
of the mode herein described for constructing wood pavements, and 
that he does not know or believe the same was ever before known or 
used, and that he is a citizen of the United States. 

[SEAL. | W. O. ANDREWS, 
Notary Public. 
[Stamp. ] 


347 U. S. Patent Orrice, Dec. 27, 1865. 


Sir: Your application for a patent for improved wooden 
pavements is rejected. You merely reverse the plan usually adopted 
in the construction arches and apply the same to the construction 
to street pavements. The grading of streets being usually crowning 
or convex to permit the flow of water, the same results would be ob- 
tained as claimed by you in the use of ordinary square blocks laid 
upon a convex surface, and changes as you describe are not the sub- 
ject of letters patent. 

Y’r., } 


Turner Cowing, Esq., San Francisco, Cal. 


Petition. 


To the Comnzrissioner of Patents: 
The petition of Turner Cowing, of the city and county of San 
Francisco, State of California, respectfully represents— 
That your petitioner has invented an improved wood pavement, 
which he verily believes has not been known or used prior 
348 to the invention thereof by your petitioner. He therefore 
prays that letters patent of the United States may be granted 


Words and sentences enclosed between rules erased in original. 
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to him therefor, vesting in him and his legal representatives the ex- 
clusive right to the same, upon the terms and conditions expressed 
in the acts of Congress in that case made and provided, he having 
paid fifteen dollars into the Treasury and complied with the other 
provisions of the said acts; and I do hereby appoint and constitute 
Dewey & Co., of San Francisco, and J. Dennis, Jr., of Washington, 
our agents and attor neys, with authority to associate, substitute, and 
revoke at will, to present and prosecute my application for a patent, 
and to conduct any interferences with the same, or with the patent, 
if granted, before the officers of the Patent Office and judges of the 
‘ several courts in the United States, to receive my patent, and take 
such measures as they deem best to promote my interests; also to 
withdraw my application and receive and receipt for any money 
payable to me by the Commissioner of Patents, whether paid by 
mistake or otherwise; also to sign drawings and affix and erase 
any revenue stamps which may have been accidentally omitted. 


TURNER COWING. 
[Stamp. ] 


349 Oath. 


STATE OF CALIFORNIA, 
City and County of San Francisco, ps 


On this tenth day of April, 1869, before the subscriber personally 
appeared the aforesaid Turner Cowing and made solemn oath that 
he verily believes himself to be the original and first inventor of 
the within described and claimed improvements In wood pavements, 
and that he does not know or believe that the same was ever known 
or used before his discovery and use thereof, and that he is a citizen 
of the United States. 


[SEAL. | HENRY S. TIBBEY, 
Notary Public. 


To the Commissioner of Patents. 


Str: In view of the decision of the examiner in charge in the 
matter of my application for a patent for wood pavement, as com- 
municated by your official letter of December 27th, 1865, I hereby 

amend the specification of said application as follows, to wit: 
300 1. At the top of page 2, after the word “gravel,” insert the 
following: 


“The blocks should, of course, be placed so that the gravel 
spaces may extend lengthwise across the direction 
Clause 1. of the street or road, so that, besides wedging and 
holding the blocks securely, they may furnish a 
better foothold for animals drawing heavy loads. 
In the drawing the front edge of the pavement, as shown, rep- 
resents the side next the curb, or a section parallel to the curb.” 
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2. Also strike out the entire claim and substitute the following: 


“The foregoing being a description of my invention, what I 
claim and desire to secure by letters patent 


Clause 2. is— pa 
Erase & insert The above-described wood pavement con- 
am’d’t B. structed of rectangular blocks having each a. 


wedge-shaped piece cut from one of its four 
vertical sides to form a corresponding space for filling and placed 
and filled in, substantially as set forth.” 


Very respectfully, &c., TURNER COWING, 
By his att’y, J. DENNIS, Jr. 
Washington, D. C., 5, 5, ’69. 


351 U. S. Parent OFFICE, b 
WasHinaton, D. C., Aug. 17th, 1869. 

Turner Cowing, Esq., care J. Dennis, Jr., Washington, D. C.: 
Please find below a communication from the examiner in charge | 
j 


of your application for patent for alleged improvement in wooden 
pavements, filed Nov. 13th, 1865. 
Very respectfully, 


3 
Commissioner. 7 


EXAMINER’s Room No. 87. 


In the matter above referred to the applicant is informed that, in 
accordance with office rule 123 (ed. Aug. Ist, 1869), his application 
is regarded as abandoned «& cannot therefore now be considered 
by the office. See also decisions of the Commissioner of Patents in 
ex parte Cochran & ex parie Orr, June 9th, 1869. 

ELLIS SPEAR, 
Examiner in Charge, 
Per H. BINNEY. | 


352 ‘To the Commissioner of Patents: 
The petition of Turner Cowing, of San Francisco, Cal., re- 
spectfully represents— 

That your petitioner filed an application for a patent for wood 
pavement November 13th, 1865; that the same was once rejected, 
December 27th, 1865, and subsequently amended, to wit, May 5th, 
1869; that he has filed certificates showing good and sufficient rea- 
sons for his delay in prosecuting his application, but that the exam- 
iner in charge refuses to re-examine his application as amended on 
the ground that such delay is a proof of abandonment, no other 
proof being alleged. He therefore prays that the examiner may be 
directed to examine his application as amended. 

Very respectfully, &c., T. COWING, 
3 By his att’y, J. DENNIS, Jr., 
W. D. 


Washington, D. C., 11, 26, ’69. 


Words and sentences enclosed between rules erased in original. 
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353 To the Commissioner of Patents. 


Sir: Referring to the office letter of Aug. 17, 1869, in rela- 
tion to my application for a patent for wood pavement, I respectfully 


-ask for a reconsideration of the decision of the examiner therein 


communicated. 

My application was filed November 13th, 1865, and once rejected, 
December 27, 1865, but no further action was taken until recently, 
when an amendment was filed. In reference to this amendment 
the examiner writes that, “in accordance with office rule 123 (ed. of 


_ Aug. 1, ’69), the application is regarded as abandoned and cannot 


therefore now be considered by the office.” 

It is respectfully submitted that the rule referred to does not 
justify the decision based upon it. The rule itself expressly says: 
“ Even after a case is rejected the application is regarded as pend- 
ing until after the decision of an appeal thereon or until after the 
party has withdrawn the case from the further consideration of the 
office.” Now, neither of these conditions has occurred ; no appeal 

has been taken nor has the case been withdrawn; it is, tuere- 
354 fore, by the terms of the rule itself, still pending. It is true 

the rule goes on to say that if the case is left for two years 
without any further steps being taken “it will be regarded as aban- 
doned and will no longer be protected by any rule of secrecy ;” but 
the latter clause of this sentence limits and explains the former and 
prevents its being contradictory to the first part of the rule, the 
phrase “ will be regarded ” being evidently equivalent here to “ will 
be treated ;” it will be treated as abandoned—that is, it will no 
longer be protected by any rule of secrecy. It would seem to bea 
fatal objection to the construction put upon the rule by the exam- 
iner that the office has no authority of law whatever for prescribing 
a limit of two years after an application has been filed, and that 
this is so understood is clearly shown by the fact that in the case of 
Cochran (also referred to by the examiner) the present learned Com- 
missioner thought it necessary to enter into a long and elaborate argu- 
ment tojustify the throwing out of a case that had first been formally 

withdrawn and then suffered to lie in neglect without 
300 cause shown for eight years. In short, it will be found that 

the conclusion fairly deducible from the Commissioner’s ar- 
gument amounts to this and no more, namely, that an applicant 
must prosecute his application within a “reasonable time;” that 
what is a reasonable time is a question “in equity” to be decided 
in each case according to the circumstances belonging to that case. 
“Prima facie,” says Chief Justice Cartter,as quoted by the Com- 
missioner, “I think an applicant would have to show a reason why 
he should be permitted to sleep indefinitely upon his rights.” 

As, therefore, my application was never withdrawn, as it was suf- 
fered to lie without action only about three years and a half, and as. 
for this delay the best possible reason is given by the affidavit and 
certificate herewith submitted, I trust the decision which was made 
will not be adhered to. I say the best possible reason, for what 
better could be given than that set forth in the certificate signed by 
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the Hon. Sain’! B. Axtell, Representative in Congress from the 
356 ~— district in which I live, and by other gentlemen of high 
standing, namely, that by reason of misfortunes the applicant 
neither had means nor was in such a mental condition as would fit 
him to attend to business. ys 
Very respectfully, TURNER COWING, 
By his att’y, J. DENNIS, JR. 


Washington, D. C., 10, 15th, 1869. 


We, the undersigned, residents of the city and county of San 
Francisco, hereby certify that we have been acquainted with Major 
Turner Cowing from ten to twenty years last past; that until within 
a few years last past he was a hard working and enterprising man ; 
that sume few years since he lost his wife, an estimable lady, by 
death, and also his property (as he thinks, by foul means). The cir- 
cumstances of the death & loss of property induced him to believe 

that his wife was poisoned, and greatly affected his mind and 
307 changed his habits of life, for he gave up business and seemed 

to be incapable of doing anything except to brood over his 
misfortunes until quite recently. 

San Francisco, Oct’r 1, 1869. 

S. B. AXTELL. 
ELISHA COOK. 
HENRY B. JAMES. 
ELI COOK. 

D. B. HARVEY. 

C. ROWELL, M. D. 
ROB’T BATTERICK. 
A. M. COMSTOCK. 
ALFRED RIX. 
LEONARD S. CLARK. 


Affidavit. 


STATE OF CALIFORNIA, 
City and County of San Francisco, 


This certifies that on or about the 27th day of December, 1865, T, 
Turner Cowing, of the city and county of San Francisco, California, 
did make application to the Patent Office, at Washington city, D. 
C., for a patent on an improved wood pavement; that said applica- 
tion was twice rejected by the examiners in said Patent Office, and 
has laid in that situation ever since, being over two years since said 

application ; and I do hereby declare that the cause of said 
308 ~ delay of over two years was occasioned by a want of pecu- 

niary weans for prosecuting said cause, besides other good 
and valid reasons of a private nature; that I have never at any 
time abandoned the said invention to the public, ard have at all 
times expressed myself as intending to prosecute said application to 
the fullest extent necessary and possible to obtain therefor a valid 


patent. 
TURNER COWING. 


cece | 
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Subscribed & sworn to before me this 17th day of April, A. D. 
1869. 
3 [SEAL. | HENRY S. TIBBEY, Not. Pub. 


U.S. Patent OFFICE, | 
W asHINnGTON, D. C., November 25th, 1869. 
Turner Cowing, care J. Dennis, Jr., pres’t. | 
Sir: Please find below a communication from the examiner re- 
lating to your application for patent for wood pavement, filed Nov. 
13th, 1865. 
Very respectfully, 


>] 
Commissioner. 


359 EXAMINER’s Room No. 90. 


In the matter above referred to the certificate, affidavit, and 
argument have been carefully considered. ‘This application was only 
once rejected. The applicant did not even (as he might have done 
without expense or trouble) ask a second examination, and per- 
mitted the case to lie nearly four years. Meantime the device has 
been embodied in subsequent patents—that of Miller and Mason, 
March 3lst, 68; that of Ballard and Waddell, Aug. 24th, 69. The 
statements submitted by applicant do not satisfactorily account for 
his laches. The decision of the offive given in former official letter 


is adhered to. 
ELLIS SPEAR, £z. 
Affidavit. 


The undersigned, practising physicians of the city and county of — 
San Francisco, California, being duly sworn, depose and say that 
they have known Turner Cowing, of the city aforesaid, for a num- 
ber of years, and that from May, 1866, to the spring of 1869 he was, 

in their opinion, generally incapacitated for business by rea- — 
360 son of the abnormal mental condition with which he was 


afflicted. 
S. F. ELLIOT, M. D. 
C. ROWELL, M. D. 


Subscribed and sworn to before me this 14th day of February, A. 
D. 1870. 
[SEAL. ] HENRY S. TIBBEY, 
Notary Public. 
To the Commissioner of Patents. 


Sir: I hereby amend the specification of my application for a 
patent for improvement in wood pavement, filed November 13th, 
1865, as follows, to wit: 3 

1. By inserting on page 2, after line 1, the following: 


“It is obvious that the wedge-shaped crevices may also be 

formed by setting the above-described blocks so that 

Clause 1. two vertical sides and twoinclined sides come together 

: alternately, as shown in Fig. 5; and it is equally ob- 
19—137 3 
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vious that two blocks having their vertical sides together may be 
replaced by a single block having two inclined faces, as shown in 
Fig. 6, without any material change of plan and with a consider- 
able saving of labor and expense in the construction.” is 

2. By striking out the amended claim, filed May 10tb, 1869, and 
substituting therefor the following : 


361 Clause 2. “1st. A wood pavement consisting of blocks 
Erased by having one or more inclined sides forming be- 
am’d’t C. tween them wedge-shaped spaces or crevices, 


which are filied with earth, gravel, or other 
suitable material, substantially as herein described.” 

“2d. In wood pavement, wedge-shaped spaces or crevices for 
the reception of earth, gravel, or other filling to act as a key to 
bind and confine the blocks in their places, substantially as de- 
scribed.” 

“3d. A wood-pavement block having one or more oblique or 
inclined sides so as to form, when set, wedge-shaped spaces or 
crevices to receive earth, gravel, or other filling, substantially as 
set forth.” 

“4th. In wood pavement, in combination with wedge-shaped 
crevices above, formed by the peculiar shape of the blocks, for re- 
ceiving gravel or other filling, a continuous base beneath, formed 
by the complete fitting together of the same blocks at the bottom, 
substantially as specified.” 

The affidavit of two well-known practising physicians, fellow- 
townsmen of the applicants, is herewith submitted in explanation 
of the delay in prosecuting this case, and also an additional sheet 
of drawing. A reconsideration of the case is asked for. 


Respectfully, &c., - TURNER COWING. 
By his att’y, J. DENNIS, Jr., 
" W.D. 


Washington, D. C., Feb’y 22d, 1870. 


This amendment may be considered. 
SAM’L S. FISHER, 
Commissioner. 


362 U.S. Patent OFFICE, 
WasHIneTon, D. C., Feb’y 24th, 1870. 
Turner Cowing care J. Dennis, Jr., pres’t. 
Str: Please find below a communication from the examiner re- 
sg, Ba your application for patent for wood pavement, filed Nov. 
, 1869. 


Very respectfully, —, 
commissioner. 


Words and sentences enclosed between rules erased in original. - 
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EXAMINER’s Rceom No. 90. 


In the matter above referred to an amendment and additional 
affidavit have been filed, bearing office mark of Feb. 22d. No good 
reason appears for reversing the former action of the office as given 
in official letters of Aug. 17th & Nov. 25th, 1869. This applicatien 
is for a device shown in subsequent patents of which the applicant 
has been advised. 

The case, therefore, falls within the 2d clause of office rules, bear- 
ing date of Jan’y 20th, 1870, and cannot be revived. 

ELLIS SPEAR, Ex. 


363 Memoranda of Case of T. Cowing. 
Application for patent for wood pavement. 


1. Filed November 13th, 1865. 

2. Rejected once, December 27th, 1865. 

3. Amended May Sth, 1869. 

4, Letters from office Aug. 17th, 1869, declining to consider the 
case, it being regarded as abandoned. 

5. Argument and a certificate and affidavit showing that the de- 
lay had been owing to the applicant’s having been afflicted with a 
disordered mind. 

6. Letter from office adhering to former decision. Statements sub- 
mitted not satisfactorily accounting for the ‘laches of applicant; 
device embodied in patent to Miller : and Mason, 1868, and to Ballard 
and Waddell, 1869. 

7. Feb. 22, 1870, affidavit filed of two practising physicians to the 
fact that during the long period of delay the applicant was generally 


incapacitated for business by mental disorder. 


8. Letter from office Feb’y 24, 1870, stating that as the device had 
been embodied in certain patents as above, it was excluded by 2d 
sect. of office rules of Jan’y 20, 1870. Buth the above-named cases 
were at first rejected in Cowing’ s case, and it is believed that every 
application for analogous device for the past three years has been 
referred to the same case. 


Washington, 3 mo. Ist, 1870. 
J. DENNIS, Jr., 


Att’y for T. Cowing. 


364 To the Commissioner of Patents. 


Sir: I hereby erase and cancel the amended claims filed Feb’ 
22d, 1870, in my application for a wood pavement filed Nov’r 13th, 
1865, and substitute therefor the following: 


“T do not claim a wood pavement composed of wedge-shaped 
blocks when the blocks are laid alternately on the 
Insert. larger and smaller ends so as to form a continuous sur- 
face of wuod ; but— 
What I do claim, and desire to secure by letters patent of the 
United States, is— 
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A wood pavement composed of blocks, each side having a single 
plane surface, and one or more of the sides being inclined, and 
the blocks being so laid on their larger ends as to form wedge- 
shaped grooves or spaces to receive concrete or other suitable fill- 
ing, substantially as set forth.” im 


Washington, Mar. 21, ’70. 


T. COWING. 
By his att’y, J. DENNIS, Jr., W. D. 
365 Memorandum of Fee Paid at U.S. Patent Office. 
$20. H. 


Inventor: Turner Cowing. 

Invention : Wood pavement. 

Date of payment: March 23d, 1870. 

Fee, final: $20. 

Solicitor: J. Dennis, Jr. 

Send patent to W. W. Ballard, Elmira, N. York. 


366 162-49 1865. 2-358}. 
No. 101,590. 
Turner Cowing (ass’or to Tallmadg- E. Brown, of Memphis, Ten- 
nessee), 


Of San Francisco, 
County of San Francisco, 
State of California. 


Constructing wood pavements. 


Ree’d Nov’r 13, 1865. 
Petition, “ . 
Affidavit, “ . 
Specification, Nov’r 13, 1865. 
2. Drawings, ' - 


Model, " ° 

1. Cert. dep., $15, Nov’r 138, 1865. 

Cash, 

Add’l fee cert., 

1 . cash, $20, March 23, 1870. 


Examined March 22d, 1870. Spear. 
2. Issue, Grinnell, Mar. 25, ’70. 

3. Patented April 5, 1870. 
Recorded, vol. —, page —. 

Circular, 3 

Dewey & Co., San Francisco, Cal. 

J. Dennis, associate. 1865. 


(Here follows diagram marked p. 367.) 
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368 1865. 


Reje. Dec. 27, 1865. 

Letter, Aug. 17th, 1869. 

L., Nov. 25, ’69. 

L., Feb. 24th, 1870. 

Improvement in wood pavement. Spec., 50c. 


369 Filed with the Examiner this 13th day of October, 1881, as 
DEFENDANT'S Exuisit D. C. No.6. E. Forrest, Examiner. 


T. E. Brown 
US. bin Eq. No. 7239. 
Tue Dist. oF Cou. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 


UNITED StaTEs PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Miller & Mason March 
31, 1868, No. 76227, for improved wood pavement. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be atfixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 

- [SEAL. ] E. M. MARBLE, 


, Commissioner. 
370 No. 76227. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas Alexander Miller and C. Mason, of Chicago, Illinois, 
have alleged that they have invented a new and useful improved 
wood pavement, and have made oath that they are citizens of the 
United States; that they verily believe they are the original and 
first inventors or discoverers of the said invention, and that the 
same hath not,to their knowledge and belief, been previously known 
or used; have paid into the Treasury of the United States the sum 
of thirty-five dollars and presented a petition to the Commissioner 
of Patents praying that a patent may be issued therefor : 

These are, therefore, to grant to the said Miller and Mason, their 
executors, administrators or assigns, for the tertn of seventeen years 
from the thirty-first day of March, one thousand eight hundred and 
sixty-eight, the full and exclusive right and liberty of making, 
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using, and vending to others to be used, the said invention, a 
371 description whereof is given in the annexed schedule and 
made a part of these presents. 
In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 
Given under my hand,at the city of Washington, this thirty-first 
day of March, in the year of our Lord one thousand eight bundred 
and sixty-eight, and of the Independence of the United States of 


America the ninety-second. 
[z. s.] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
A. M. STOUT, 


Acting Commissioner of Patents. 


(Here follows diagram marked p. 372.) 


373 UNITED STATES PATENT OFFICE. 
ALEXANDER MILLER and CARLILE MAsOoN, of Chicago, Illinois. 
Improved Wood Pavement. 


Specification forming part of Letters Patent No. 76227, dated March 
31, 1868. 


To all whom it may concern: 

Be it known that we, Alexander Miller and Carlile Mason, of Chi- 
cago, Illinois, have invented certain new and useful improvements 
in wood pavements; and do hereby declare that the following isa 
full, clear, and exact description of the same, reference being had to 
the accompanying drawing making a part of this specification, the 
figure being an isometrical view. 

The foundation of the roadway is to be prepared in the usual 
manner, and having the desired configuration. A board founda- 
tion for the blocks is then laid in any known manner, and may be 
coated with coal-tar or any other suitable material to prevent decay. 

The blocks A are to be cut from plank, and are of the usual size, 
having the fiber vertical. The blocks of our pavement, however, 
differ from all other blocks in use for pavements in having both 
sides beveled from top to bottom, as shown by the end view of the 
blocks in the drawings. The blocks thus prepared are placed in 
the board or plank foundation B in transverse rows. Each block 
may be secured to the foundation by a nail or spike, as shown at a. 
It will be observed that in consequence of the peculiar shape of the 
blocks those in the several rows touch each other at the bottom, but 
are some distance apart at the top, forming between the rows wedge- 
shaped channels. These channels are to be filled with concrete, or 
gravel and coal-tar, or other suitable substance, furnishing the neces- 


sary foot-hold for horses. 


Fi 
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The advantages of this pavement over all others are numerous. 
Among others we mention the following: The blocks have a broad 
base on which to stand. The blocks in the several rows touching 
each other at the bottom, the same can be laid rapidly, and aid in 
supporting each other, and form a pavement much firmer and more 
durable than where the bases of the blocks in the several rows are 
some distance apart and the intervening space filled with gravel or 
concrete. ‘The wedge-shaped channels 6 are not only novel, but 
eminently useful, since the filling in each channel is, in fact, a 
wedge, while use only serves to render the wedges more effective, 
and the form of the blocks, in connection with the wedges of con- 
crete, renders it impossible for the blocks to be tipped, raised, or in 
any way moved from their proper places, so that it will not be pos- 
sible for dirt, gravel, sand, or any other substance to work under 
the blocks. It will be observed, also, that as the blocks wear down 
the wearing-surface of the blocks is increased. 

The blocks can be cut with less waste of material by cutting them 
from timber, and splitting the timber blocks with the proper bevel. 
This makes a strong pavement, and as the blocks have a broad base 
they will not cut or break the foundation when very heavily-louaded 
teams are driven over it. 

We do not claim as our invention the wedge-shaped blocks; but 

W hat we claim, and desire to secure by letters patent, is— 

A pavement constructed of wedge-shaped blocks A, when laid so 
as to break joints with those of the opposite rows, in combination 
with a concrete filling, and in further combination with a continu- 
ous wood foundation, and so laid as to form continuous rows across 


the street. 
ALEXANDER MILLER. 
CARLILE MASON. 


Witnesses: 
L. L. BOND. 
E. A. WEST. 


374 Drrenpant’s Exuipit D. C.No. 7. Filed with the Examiner 
this 13th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown 
vs In Eq. No. 7239. 


THE Dist. oF Cot. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
UnitTep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
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of this office of the reissue letters patent granted Samuel Nicolson 
August 20, 1867, No. 2748, for improved wooden pavement. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one 


hundred and sixth. 
[ SEAL. ] E. M. MARBLE, 


Commissioner. 


375 The United States of America to all to whom these letters 
patent shall come: 

Whereas Samuel Nicolson, of Boston, Massachusetts, has alleged 
that he has invented a new and useful improved wooden pavement, 
for which letters patent were issued to him, dated August 8, 1854, 
the same surrendered and new letters issued to him, dated Decem- 
ber 1,1863—which last letters having been surrendered by him, the 
same have been cancelled and new letters ordered to issue to him 
on an amended specification, which he states has not been known 
or used before such invention ; has made oath that he isa citizen of 
the United States, that he does verily believe that he is the origi- 
nal and first inventor or discoverer of the said invention, and that 
the same hath not, to the best of his knowledge and belief, been pre- 
viously known or used; has paid into the Treasury of the United 
States the sum of thirty dollars,and presented a petition to the Com- 
missioner of Patents praying that a patent may be issued therefor: 
_ These are, therefore, to grant, according to law, to the said Samuel 

Nicolson, his heirs, administrators, or assigns, for the term of 
376 fourteen vears from the eighth day of August, one thousand 

eight hundred and fifty-four, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used, the said invention, a description whereof is given in the sched- 
ule hereunto annexed, and made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this twentieth 
day of August, in the year of our Lord one thousand eight hundred 
and sixty-seven, and of the Independence of the United States of 


America the ninety-second. 
_ [SEAL.] O. H. BROWNING, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER, 
Commissioner of Patents. 


377 The Schedule Referred to in These Letters Patent and Making 
Part of the Same. 


To all whom it may concern: 
Be it known that the following is a full, clear, and exact descrip- 


anges. 1 hllve 
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tion of the new and useful improved wooden pavement invented by 
me, Samuel Nicolson, of Boston, in the State of Massachusetts, and for 
which letters patent were granted to me on the 8th day of August, 
in the year of our Lord 1854, and for which new and reissued let- 
ters patent were granted to me on the Ist day of December, in the 
year of our Lord 1863, the said last-mentioned letters patent having 
been surrendered for the purpose of describing the same invention 
and pointing out in what it consists in more clear, full, and exact 
terms than was done in the said original or amended specifications. 

The nature and object of my invention consist in providing a 


‘process or mode of constructing wooden-block pavements upon a 


foundation along a street or roadway with facility, cheapness, and 
accuracy ; and also in the creation and construction of such a wooden 
pavement for streets and roadways as shall be comparatively per- 
manent and durable by so uniting and combining all its parts, both 
superstructure and foundation, so as to provide against the slipping 
of the horses’ feet, against noise, against unequal wear, and against 
rot on or from the top surface, and against rot and consequent sink- 
ing away from below. 

For a clear understanding of the manner of constructing my im- 
proved wooden pavement, I refer to the accompanying drawings, 
with corresponding letters of reference, making part of this specifi- 
cation, of which drawing Ne. I, figure 1, represents a top view of 
the first plan of said pavement, and Fig. 2 of the same drawing 
represents a transverse and vertical section of the same; and Fig. 1 
of drawing No. II represents a perspective view of the said pavement 
constructed and in the process of construction after the second plan 
or modification; and Fig. 2, drawing No. IJ,a further perspective 
view of a section of the said pavement on the first plan; and Fig. 3, 
drawing No. II, a further perspective view of a section of the said 
pavement on the second plan. 

The earth of a roadway upon which my improved wooden pave- 

ment of either plan is to be constructed must first be suitably 
378 graded in any of the usual and well-known methods, in order 

to prepare it for the reception of such pavement. When the 
street or roadway has thus been prepared for the reception of my 
pavement, I then cover the surface of the roadway or bed with tarred 
paper, or with hydraulic cement laid over it about two (2) inches in 
thickness, or with a cheap flooring of boards or plank, which may 
also be covered with tar on one or both sides by swabbing or by dip- 
ping the boards or plank, or any other preventative to moisture 
may be used in connection with said foundation or support, the ob- 
ject and effect of such foundation being the support afforded such 
pavement, and to prevent the absorption of moisture from the ground 
by the wooden blocks. Said foundation is designated in said draw- 
ings by the letters d d. | 

In further carrying out my invention I employ two (2) sets of 
blocks, or a set of blocks and strips. The one set of blocks, which may 
be called the “ principal” set of blocks, forms, when the pavement 
is completed, the wooden surface of the pavement, and the other or 
auxiliary set of blocks or strips forms no part of the wooden sur- 

20—137 
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face of the pavement, but determines the size of the groove or chan- 
nel way between the principal blocks, which is afterward to be filled 
with broken stone, gravel, and tar, while the principal set of blocks 
must be of uniform height and of suitable texture to form a proper 
surface for the pavement. The auxiliary set need be of no particu- 
lar height or texture, but they must not permanently and entirely 
fill the grooving intended for the gravel, broken stone, and tar when 
the pavement is completed. 

The principal set of blocks is cut with parallel sides, lines, or sur- 
faces from joist or timber about four inches square or of other suitable 
shape and dimensions in cross-sections, being made eight inches in 
length. The auxiliary blocks may be formed of about half the 
length of the others, but they must be of such thickness or cross- 
sections as to form the proper boundary of the groove. The prin- 
cipal blocks are placed end upward upon said foundation or sup- 
port and are arranged both transversely and longitudinally so that 
the principal and the auxiliary blocks shall be arranged alter- 

nately in each direction or run as seen in the drawings. By 
379 such an arrangement spaces or cells ¢ ¢ c between the princi- 

pal blocks are formed, each of said cells being bounded by 
four of the principal blocks. The upper ends of the principal blocks 
when thus placed together present a checkered or tessellated ap- 
pearance, and they will exhibit the open spaces arranged together 
in a similar manner. Into each of these cells a small quantity or 
layer of coarse salt may be put. These cells are filled up with small 
broken stone or coarse clean gravel, the whole being firmly rammed, 
so that the upper surface of the mass shall be firm and level. Next, 
mineral or vegetable tar or pitch is to be poured over the whole sur- 
face of the pavement and into the cells or cavities containing the 
broken stone or gravel, so as to penetrate entirely between the pieces 
of stone or gravel and cement them together. The tar penetrating 
into the squares containing the broken stone or gravel will cause 
the masses of the stone to adhere firmly to the surrounding blocks 
and will admit of expansion of the mass by the weight of the wheels 
of carriages in passing over them, such expansion serving to fill up 
the space which might otherwise be made by shrinkage of the 
wooden blocks. 

In order to prevent the blocks from being forced below one an- 
other in some of my modes of constructing the pavement, they may 
“€ pinned together with wooden pins extending from block to 

ock. 

Instead of the broken stone and tar, any other suitable cementing 
material may be employed in the cells. I prefer, however, common 
tar or pitch and gravel or broken stone, as such in practice has been 
found to operate to great advantage and to be very durable in use, 
and to present a surface on which it is very difficult for horses to slip 
or slide, as is frequently the case on ordinary pavements when the 
surface is wet or covered with mud. The auxiliary strip may be 
about half the height of the principal block ; but it must not be per- 
mitted to fill up the grooves permanently and entirely when the 
pavement is completed or to form any part of the surface of the 
pavement. 
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My invention may be carried out in another form—that is to say, 
upon the plan or second modification seen in Figs. 1 and 2 of draw- 
ing No. II. The principal blocks are arranged side by side trans- 
versely of the roadway, alternately with strips of board, edgewise 
or vertical, in thickness about one-third of the principal block, 
placed transversely upon the foundation or support, and in this 
mode of construction so arranged as to form spaces of about one inch 
in thickness between the rows of principal blocks. 

I would remark, as to the durability of my pavement, that for the 
purpose of experiment I have had some of it in use for six years be- 
fore the month of March, 1854, on a road on which the travel has 


-been very great. 


Some of the advantages of my pavement are to be found in 

380 =the hold that it offers for the feet of horses; in the little noise 

that it produces while carriages are passing over it; the ab- 

sence of nose resulting from the peculiar character of the material 
of which the pavement-is composed. 

This pavement is also very durable, its durability being occa- 
sioned by the friction of the travel over it, being produced upon the 
slightly elastic extremities of the fibers of the wooden blocks, and 
by its solidity and durable material in the filling. 

Moisture is excluded from the wood by the materials employed 
for the support of the blocks; also by the preventives; also by the 
tarry covering which is placed over the top surface, as hereinbefore 
described. 

My pavement has the advantage of great cleanliness in compari- 
son with most other pavements, because, in the first place, as there 
is very little wear of its upper surface, very little dirt is likely to 
form upon it, and such as does form is quickly removed therefrom 
by rains and winds. 

There is a further advantage in respect to facility, cheapness, and 
accuracy in the process or method of forming the channels, grooves, 
or receptacles required for the desired filling in my improved con- 
struction, which results from two sets or series of parallel sided blocks 
(or blocks and strips of board) employed as above mentioned. By 
this method of forming such channels, grooves, or receptacles the 
parallelism of the same and of the principal blocks forming the 
ultimate surface of the pavement, and the uniformity in width or 
size and distance one from another of such channels, grooves, or re- 
ceptacles, are effected in a cheap, simple, and expeditious manner 
directly upon the prepared foundation resting upon the roadway, 
and any necessity of constructing the pavement in portable com- 
partments is avoided. 

Having thus fully described the parts and combination ‘of parts 
and the operation of my improved wooden pavement, and shown — 
various modes in which the same may be constructed and made to 
operate without changing the principle of its construction and 
operation, I claim as an improvement in the art of constructing 
pavements— 

1. Placing a continuous foundation or support, as above described, 
directly upon the roadway, then arranging thereon a series of blocks 
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having parallel sides endwise in rows, so as to leave a continuous 
narrow groove or channel-way between each row, and then filling 
said grooves or channel-ways with broken stone, gravel, and tar or 
other like materials. 

2. The formation of a pavement by laying a foundation directly 
upon the roadway, substantially as described, and then employing 
two sets of blocks, one a princ?pal set of blocks that shall form the 
wooden surface of the pavement when completed, and an auxiliary 
set of blocks or strips of board which shall form no part of the sur- 

face of the pavement, but determine the width of the groove 
381 between the principal blocks, and also the filling of said 
| groove, when so formed, between the principal blocks, with 
| broken stone, gravel, and tar or other like material. 
| 3. Placing a continuous foundation or support, as above described, 
| directly upon the roadway, and then arranging thereon a series of 
blocks having parallel sides endwise in a checkered manner, so as to 
leave a series of checkered spaces or cavities between said blocks, 
and then filling said checkered cavities with broken stone, gravel, 
and tar or other like material. 

4. The formation of a pavement by laying a foundation directly 
upon the roadway, substantially as above described, and then em- 
ploying two sets of blocks, viz., one a principal set of blocks that 
shall form the wooden surface of the pavement, and an auxiliary 
set of blocks that shall form no part of the wooden surface of the 
pavement, but determine the dimensions of the tessellated cavities 
between the principal blocks, and then filling said tesellated cavities 
with broken stone, gravel, and tar or other like material. 

SAMUEL NICOLSON. 

Witnesses : 

STEPHEN A. GOODWIN. 
DANIEL SHARP. 
CHAS. F. THAYER. 


(Here follow diagrams marked pages 382 & 383.) 


| 384 DEFENDANT’ Exuipit D.C. No. 8. Filed with the Exam- 
iner this 13th day of October, 1881. E. Forrest, Examiner. 
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volumes of the library of this office of the specification and drawing 
in the matter of the English letters patent granted Richard Hodson 
June 27, 1839, No. 8138, for forms of materials for building and pav 
ing, &e. : 

ss testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. | E. M. MARBLE, 
Commissioner. 


385 A. D. 1839. No. 8135. 
Hodgson’s Specification. 
Forms of materials for building and paving, «ce. 


To all to whom these presents shall come I, Richard Hodgson, of 
Salisbury street, Strand, in the county of Middlesex, gentleman, 
send greeting: | 
Whereas Her Present Most Excellent Majesty Queen Victoria, by 

her letters patent under the great seal of Great Britain, bearing date 

at Westminster the twenty-seventh day of June, in the third year 
of her reign, did, for herself, her heirs, and successors, give and 
grant unto me, the said Richard Hodgson, her special licence, 
full power, sole privilege, and authority that I, the said Richard 

Hodgson, my ex’ors, adm’ors, and assigns, or such others as I, the 

said Richard Hodgson, my ex’ors, adm/’ors, or assigns, should at 

any time agree with, and no others, from time to time and 
at all times thereafter during the term of years therein expressed, 
should and lawfully might make, use, exercise, and vend 

886 within England, Wales, and thetown of Berwick-upon-Tweed, 

and also in all Her said Majesty’s colonies and plantations 

abroad, the invention of “improvements in the forms or shapes of 
materials and substances used for building and paving and in their 
combinations for such purposes,” communicated to me by a certain 
foreigner residing abroad; in which said letters patent is contained 
a proviso that I, the said Richard Hodgson, shall cause a particular 
description of the nature of the said invention and in what manner 
the same is to be performed to be inrolled in Her seid Majesty’s high 
court of chancery within six calendar months next and immediately 
after the date of the said in part recited letters patent, as in and by 
the same, reference being thereunto had, will more fully and at large 
appear: 

Now, know ye that, in compliance with the said proviso, I, the 
said Richard Hodgson, do hereby declare that the invention in the 
forms or shapes of materials and substances used for building and 

paving and in their combination for such purposes has for 

387 its object to effect the following improvements in the art of 

construction, namely : 
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First. The formation of a perfectly horizontal platform without 
the aid of an arch. 

Secondly. The formation of an horizontal platform, superseding 
the use of the arch, by the adoption of a peculiar but simple and 
regular form of construction, in which all the materials are of the 
same shape and the weight or pressure acts perpendicularly and 
equally upon each material or stone, whereas in the construction of 
horizontal platforms by means of arches, the only mode hitherto 
known, all the materials must be of different forms and inclinations, 
according to the situation in which they are proposed to be placed, 
and the pressure is lateral and dependant upon the keystones and 
abutments only. | 

Thirdly. The application of this principle of construction to 
buildings in general instead of the only principle hitherto known— 

that of forming all the materials of a perpendicular and 
988 rectangular shape—the present invention accomplishing the 

same result by means which add considerably to the strength 
and solidity of the building—videlicet, by producing the perpendicu- 
lar equilibrium and external rectangular form by shaping all the 
materials or component parts according to the precise, fixed, and 
determined acute angle set forth in the drawings hereunto annexed. 

The invention, in fact, consists in forming or shaping materials 
or substances according toa new section of the cube (such invention 
being communicated to me by a foreigner and called by him the 
stereotomy of the cube), which section is obtained by dividing the 
cube into eight equal prisms or parts, four of which are to be taken 
from the perpendicular corners of the cube and the other four to be 
left remaining as a compact, solid body, but presenting the appear- 
ance of two solids or parallelopipeds of equal shape and size lying 
obliquely across each other and inclined in opposite directions, the 
angle of their inclination being determined and invariably fixed, as 

represented by the drawings annexed hereto, and being found 
389 by logarithmic calculation to be exactly sixty-three degrees 
twenty-six minutes five seconds and eight-tenths of a second. 

The mode of ascertaining and forming this angle with accuracy 
and correctness, and upon which the success of the invention wholly 
and entirely depends (inasmuch as it is the only angle which causes 
the diagonal joining the obtuse angles of the two parallelopipeds to 
fal] in a perpendicular straight line, and which therefore produces 


~an inclined surface having the property of keeping a perpendicular 


tendency),is to draw a square representing one side of the cube, and 
to divide the upper side thereof into two equal parts, and from the 
point of division to draw an oblique line to the extreme point on 
the right at the bottom of the square and to divide in like manner 
the bottom side of the square into two equal parts, and from the 
point of division to draw another oblique line to the extreme point 
on the left at the top of the square, thus forming two oblique par- 

allel lines or a parallelogram, and in the same manner 
390 onthe square representing the opposite side of the cube to 

form two oblique parallel lines, but in the inverse or con- 
trary way—that is to say, to divide the top side of the last-men- 
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tioned square into two equal parts, and from the point of division 
to draw an oblique line to the extreme point on the left at the bot- 
tom of the said square; also to divide in like manner the bettom 
side of the said square into two equal parts, and from the point of 
division to draw an oblique line to the extreme point on the right 
at the top of the said square, forming two parallel lines or a paral- 
lelogram, as before, which operations will present at the upper and 
lower surface of the cube two squares united at the angles and form- 
ing one-half of the whole cube. 

I further declare that the shapes and forms before described, with 
their combinations, are applicable generally to materials and sub- 
stances employed in building and paving, whether of stone, iron, 

bricks, or wood, and that though the said shapes and forms 
391 must in all cases and materials be essentially the same, yet 

that they may be usefully obtained and combined together in 
different ways, according to the nature and quality of the materials 
employed, in the manner hereinafter mentioned. 

First. The shapes and forms before described are, in the case of 
stone, marble, or other similar substances, to be formed by sawing 
or cutting the same out of the full size of the cube and leaving them 
entire in their relative dimensions, so as to be read yto be placed to- 
gether either horizontally, vertically, or obliquely, as the case may 
require, and with or without the joints being filled with cement, 
mortar, or plaster. 

Second. Iron may be wrought or cast from models made for the 
purpose, and, although the angles are to be strictly the same, the 
thickness may be modified according to circumstances ; and the 
mode of uniting them is by screwing or otherwise securing the two 
oblique surfaces together. 

Third. Bricks may be of the same shape and form as described 

for the stone and put together with or without cement or mor- 
o92  ~=tar, but it is not necessary to make them so thick as de- 

scribed under the head No. 1. Bricks may also be made 
singly and put together when used so as to produce the same shape 
and forms as if made and moulded in a solid body, and in doing 
so it is proper to form the separate parts, one with a recess and the 
other with a projection, to fit; bricks of the same shape may also be 
made with holes or grooves therein, to be applied in certain cases 
to the roofs of furnaces and similar erections, not only for the pur- 
pose of giving a divided, free, and more diffused issue to the 
head 

Fourth. The shape and form in wood must be precisely the same 
as described for the stone, &c., No. 1; but in order to lessen the ex- 
pense both in labor and material attendant upon producing the 
shape from a solid tube the same form may be obtained by making 
the solid body from two equal parts or blocks, which must be pegged 
or dowelled together at the centre of each isosceles triangle forming 

the lozenge presented by their lateral surfaces, the peg or 
393 dowel being in the centre of each isosceles triangle, as will 
appear in the said drawings hereunto annexed. ” For wood 
paving a peculiar disposition of the materials or blocks thus shaped, 
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and, if necessary, pegged or dowelled, will be required, inasmuch as 
the blocks will have to bear a great superincumbent weight, which 
will be continually moving and rolling over them. They should 
therefore be laid upon solid, firm, dry ground, or other solid, firm, 
dry foundation. 

As to the depth of the blocks, in ordinary cases it will sak be 
necessary to have them more than 4 the depth of a whole cube 
(say one of twelve inches), as described in Nos. 1 and 4, but the 
angle in all cases to be the same; the solid body to be formed by 
two separate blocks dowelled together with two strong pegs or 
dowells placed in the centre of each isosceles triangle forming 
the lozenge which represents the two lateral faces of the blocks, 
as described in the annexed drawings. Each row of blocks 

should be also pegged together on the same principle, or 
394 they may be united by any bituminous compound usually 

employed for similar purposes, so as to form one compact 
body and prevent the blocks being disengaged or separated one from 
the other. It is necessary to add that the blocks may be packed up 
together in the workshop in large, square, or oblong masses, as shewn 
in the said drawings hereto annexed, so as to be laid down more 
speedily on the prepared ground, where these masses must be fast- 
ened or united together either with pegs or with any bituminous 
compound usually employed for similar purposes. It should be 
further observed that the wooden blocks must and will be neces- 
sarily placed nearly vertically as the tree grows. It should also be 
stated that according to the traffic in the roads or streets where the 
wood paving is intended to be laid down its depth or substance must 
be increased or diminished according to circumstances. 

The wood paving may in most cases be laid across the roads or 

streets from side to side, so as to terminate each row of blocks 
395  orsquare masses of blocks against the stone channel or the 

kirb-stone, as the case may be, and the blocks or square masses 
of blocks must be cut or terminated in two perpendiculars so as to 
form proper abutments to each other or to the kirb-stone. In some 
cases, however, where it may be necessary, the square masses of 
blocks may be placed in various directions, such as, for instance, in 
a diagonal line. The top face of the blocks may also be usefully 
grooved at distances not exceeding six inches apart to prevent the 
sliding or slipping of horses. 


Descriptions of the Drawings. 


Drawing No. 1, consisting of six figures, represents substances or 
materials formed or shaped according to the aforesaid division of 
the cube. <A and B shew that portion of the cube which in a solid 
body forms the general shape (consisting of two parailelopipeds) to 
be given to all substances and’ materials, the figures 1 and 2 denoting 

one moiety or parallelopiped of such solid body and 3 and 4 
396 the other moiety or parallelopiped, placed and crossing each 
other in opposite directions and joined together in such cases 
where they cannot conveniently be formed out of or of one solid 
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mass. (©, D, E, and F represent the perpendicular corners of the 
cube which are to be taken out of it to obtain the forms and shapes 
shewn by the figures A and B when cut from the solid. 

Drawing No. 2, consisting of six figures, represents the two modes 
of obtaining the exact angle with correctness. 

A and B shew the two parallelograms of the front and back faces 
of the solid body or parallelopiped extracted from the cube and 
placed in opposite directions, as directed in the drawing No. 1. 

C & D shew the two isosceles triangles of the front and back faces 
of the figure B, in drawing No. 1, and figure E shews the two squares 


of the upper surface united at the angles, forming one-half of the 


whole square, and figure F shews the similar square of the bottom 
surface, placed, of course, the contrary way. : 
Drawing No. 3 shews the principle applied to platforms in 
397 bricks or stone, and which are formed by uniting the several 
solid portions of the cubes laterally, the joints being united 
together with or without cement or mortar. 

This figure is intended to represent the application of the princi- 
ple to platforms instead of arches, over all windows and other sim- . 
ilar apertures, to roofs and floors of houses and buildings, bridges, 
and other similar purposes. 

Drawing No. 4, consisting of two figures, represents the elevation 
of a column, showing the two different sides, and built, according to 
the same principle, by placing the several solid portions of the cube 
one over the other, in order to evince the advantage arising from 
that shape, namely, that by divesting the cube of one-half of its sub- 
stance and weight the form which remains still preserves the same 
principle of equilibrium and perpendicular tendency as if it had re- 
mained in its entire and solid state. | 

Drawing No. 5, consisting of three figures, being Nos. 1 and 2 of 

those figures, represents frames of wrought or cast iron bolted 
398 together, upon the same principle and at the same angle as 
previously directed, and No. 3 shews the plan. 

Drawing No. 6, consisting of five figures, represents the different 
kinds of bricks to which the principle is applicable, the advantages 
of which are precisely the same as described for other substances, 
and particularly for roofs of furnaces, ovens, and other similar erec- 
tious, some of which may require of pierced or open work. 

Drawing No. 7, consisting of eight figures, represents the prin- 
ciple as applied to wood pavement. No. 1 shews the shape of the 
block, supposing to be cut or made out of one solid piece of wood. 
No. 2 shews one of the parallelopipeds cut separately, to be after- 
wards coupled with another similar one by pegs, as in figure 1. 
No. 3 shews how, in some instances, greater strength may be ob- 
tained by means of intercutting or dovetailing the blocks at their 
isosceles triangles. No. 4 shews the mode of pegging, in order that 

one block may be united to two others adjoining. No. 5 

399  shews the exact position of the two pegs’in the centre of 

each isosceles triangle, as shewn by the letters A and B. 

No. 6 shews a range of the blocks, as laid across the road or street, 

Se nigh Bate together. Nos. 7 and 8 shew how the blocks 
nS ee 


and 
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may be in the workshop disposed and packed up in large ob- 
long or square masses, and the lines R L show the direction in 
which these masses may be placed across the street, R being the 
right and L the left side of the street. 

Drawing No. 8, consisting of one figure, represents the principle 
as applicable to railways or other similar purposes, in one block cut 
solid out of one piece of wood or in two united or bolted together. 

Having thus described the nature of the invention and the man- 
ner in which the same is to — carried into execution; I would have 
it understood that what I claim the invention of is— 

First. The mode of forming or shaping materials or substances 
for building, paving, and other purposes, according to the division 

of the cube herein described. 
400 Secondly. The mode of employing, in combination for 
building, paving, and other purposes, blocks, materials, or 
substances su framed or shaped. 

In witness whereof I, the said Richard Hodgson, have hereunto 
set my hand and seal this twenty-seventh day of December, in the 

year of our Lord one thousand eight hundred and thirty-nine: 


[x. s.] R. HODGSON. 


Signed, sealed, and delivered by the within-named Richard Hodg- 
son in the presence of— 


PATRICK DRUMMOND, 
Sol’r, Croydon. 


And be it remembered that on the twenty-seventh day of 
December, in the year of our Lord 1839, the aforesaid Richard 
Hodgson-came before our said lady, the Queen, in her chancery and 
acknowledged the specification aforesaid and all and everything 
therein contained and specified in form above written; and also 
the specification aforesaid was stamped according to the tenor of the 
statute made for that purpose. 

Inrolled the twenty-seventh day of December, in the year of our 
Lord one thousand eight hundred and thirty-nine. 


[On margin:] Drummond, extra. 


(Here follows diagram marked page 401.) 
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402. Derenpant’s Exursit D.C. No.9. Filed with the Examiner 
this 13th day of October, 188]. E. Forrest, Examiner. 


Brown 
vs. In Eq. No. 7239. 
THE Dist. oF Con. 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 

UnitTED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and drawing. 
in the matter of the English letters patent granted John Lindsay 
June 14th, 1825, No. 5185, for construction of roads & wheels to be 
used thereon. 

In testimony whereof J, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eight- 
eenth day of July, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and sixth. 

[SEAL. ] EK. M. MARBLE, 
Commassioner. 


403 A. D. 1825. No. 5185. 
Lindsay’s Specification. 
Construction of roads and wheels to be used thereon. 


To all to whom these presents shall come I, the Honorable John 
Lindsay, of the Island of Herme, nearGurnsey, send greeting: 
Whereas His Present Most Excellent Majesty King George the 

Fourth, by his letters patent under the great seal of Great Britain, 

bearing date at Westminster the fourteenth day of June, one thou- 

sand eight hundred and twenty-five, in the sixth year of his reign, 

did, for himself, his heirs, and successors, give and grant unto the 

said John Lindsay his especial licence that I, the said John Lind- 

say, my ex’ors,adm’ors, and assigns, or such otheras I, the said John 

Lindsay, my ex’ors, adm’ors, and assigns, should at any time 

agree with, and no others, from time to time and at all times 

during the term of years therein expressed, should and law 
fully might make, use, exercise, and vend within England, Wales, 
and the town of Berwick-upon-Tweed, and also in His said 

404  Majesty’s colonies and plantations abroad, my invention of 

“certain improvements in the construction or formation of 


ce en 
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the horse and carriage ways of streets, turnpike, and other roads, and 
an improvement or addition to wheels to be used thereon,” in which 
said letters patent there is contained a proviso obliging me, the said 
John Lindsay, by an instrument in writing, under my hand and 
seal, particularly to describe and ascertain the nature of my said 
invention and in what manner the same is to be performed, and to 
cause the same to be inrolled in His said Majesty’s high court of 
chancery within six calendar months next and immediately after 
the date of the said in part recited letters patent, as in and by the 
same, reference being thereunto had, will more fully and at large ap- 
ear: 
Now, know ye that, in compliance with the said proviso, I, the 
said John Lindsay, do hereby declare that the nature of my said in- 
vention and the manner in which the same is to be performed are 
particularly described and ascertained in and by the drawing here- 
unto annexed and the following description thereof: 
405 I shall here observe that the great desire that prevails at 
present for covering or constructing streets and roads with 
broken granite or other hard and durable stones may -be productive 
of much service to the public when judiciously applied, and more 
particularly so when combined with certain portions of pavement 
so placed as to bear the weight of carriages and receive the action 
of the wheels, which has hitherto been found so destructive to streets 
or roads covered with broken stones only. In order to produce the 
best effect from a combination of pavement, broken granite, or other 
hard stones I construct streets, turnpike and other roads in the fol- 
lowing manner—that is to say : 

Fig. 1 represents a portion of a road or street constructed in my 
improved way. A A represents a line of granite curb-stones laid 
transversely in the centre of the street or road, being sufficiently 
wide to permit the wheels of two carriages to roll upon them and 
pass each other. These should be laid upon a firm base of hard 

materials, by which means they will form a very permanent 
406 and lasting plane surface. B Bare similar lines of granite 

or other hard stones placed parallel to and equidistant from 
the centre line upon which the wheels on one side of the carriages 
roll. These are to be laid transversely also and form on each side 
of the street or road an even and permanent surface for the wheels 
on one side of any carriage to roll upon. CC represents a gutter 
formed of granite hollowed out of sufficient depth to receive the rain 
or other water that falls upon the surface and convey it to the grat- 
ings, as usual. By these means the gutters will be capable of sus- 
taining the weight of any carriage without the risk of being dis- 
turbed, as is so frequently the case in the way they are constructed 
by the common method of paving. D D DD represents the inter- 
mediate portions of the surface between the lines of stone before 
named, paved with the common oy usual sized paving stones, but 
the method of arranging or laying them is as follows: Instead of laying 
them with their broadest ends upwards, I lay them with the broadest 
ends downwards, and, as each stone is made of a wedge form, this 
leaves a considerable space open between the stones. These I close 
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with smaller stones of a wedge form, which, being carefully 
407 placed and well rammed down, after a sufficient quantity -of 

fine gravel or grout has been: worked between them, will 
make a pavement nearly as substantial as a solid sheet of granite, 
well suited to enable horses to travel on safely, while the lines of 
large transverse stones will form a surface to receive the action of 
the wheels, and be nearly equal in point of smoothness to a well- 
formed railway. 

Fig. 2 represents a transverse section of the street or road so 
formed, in which the arrangement of the smaller or intermediate 
pavement will be more plainly seen; a a a shew the common stones 
laid with their broadest ends downwards, and } 06 represent the 
wedge-formed pieces that are driven in to make the whole as nearly 
solid as possible. By placing or arranging the stones in the way 
herein described a great quantity of the small wedge-formed pieces 
or chips of granite usually produced in working a quarry will be 
brought into use and essentially contribute to render pavement 
with the common stones much more permanent and effective than 

any method heretofore known or made use of. 
408 Fig. 3 represents a portion of the centre of a turnpike 

or other road with two lines of my improved wheel tracks 
formed of large stones laid transversely. ‘The intermediate space is 
covered with broken granite or other hard and suitable material, 
and in order to render the tracks for horses as permanent as possi- 
ble I would recommend the under surface to be covered with rough 
stones laid with their broadest ends downwards, as shewn at E E, 


and between these wedge-formed pieces should be laid to fill in the 


interstices, over which a stratum of broken granite should be laid 
of the usual thickness, and when finished the whole should lay 
rather higher than the surface of the transverse stones of the wheel 
tracks. F represents the intermediate space of the road between 
the wheel tracks made complete. When roads are constructed in 
this manner they will be capable of sustaining almost any weight, 
which will be moved with much less exertion by the horses, and 
the great complaint of wear of the roads will be most materially 

presented, it being a well-established fact that all the great 
409 public roads are delapidated almost entirely by the action of 

the wheels of heavy-laden carriages, and not by the feet of 
horses. 

The construction of a cheap and durable railway that might 
be laid upon a public road has been very much sought for, yet no 
plan has hitherto presented itself that would answer the purpose, 
but it may be effected with the greatest ease, durability, and com- 
parative cheapness in the following manner: | 

Fig. 3, G G G, represents a line of paving stones laid on the side 
of the road out of the way of the usual carriage and horse track. 
ecisa triangular wrought-iron bar united in lengths ten feet long 
and one inch anda half thick. The end of each length or bar is 
bent at right angles downwards, the bent ends being about an 
inch and a half in length. These enter boles formed in the large 
stones H H, and are made fast by pouring in melted lead in the 
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usual manner. The line of stones are laid upon a well-rammed 
surface of very hard materials, and every care should be taken to 
make the foundation for them as permanent as possible, and in this 

simple way a very eftective and durable railway will be pro- 
410 duced. When such a railway is used on each side of a road 

the rims of the two near side wheels of the wagons that are 
used upon them should be grooved so as to fit the triangular bar, 
as shewn by dotted lines in Fig. 4. The other two wheels may, be 
constructed in the usual way, as they will have to roll on the line 
of stones seen at I I in Fig. 3, and for this purpose the stones of that 
line are made as wide as the centre line, so that the common car- 
riages may pass on the same line of stones without producing any 
impediment to the carriages on the railway. 

Fig. 5 represents a side view of a fragment of the iron rail of the 
real size. d shews the end that is bent down to enter the hole formed 
in the stone, and being made rather broader at the bottom, and the 
hole being also rather under-cut, when the lead is poured in, it will 
be very firmly and immovably fixed. 

Fig. 4 shews a section across the triangular bar. The dotted lines 
represent the shape of the grooved wheels that are used to run upon 

the rail, and by which they are kept in their right course. 
411 Fig. 6 represents a vertical and longitudinal section of a 

portion of the paved linethat supportsthe triangular rail. The 
way it is inserted and secured in the stone will be clearly under- 
stood by this figure, the same letters of reference being used as in 
figure 3. 

Figure 7 representss a line of pavement formed of granite stones. 
The upper surface of these are grooved to receive a line of cast- 
iron plates with cogs formed upon them, as shewn ateee. These 
plates are fixed to the stones in a similar way to that described in 
the triangular bar, the projections on each plate being cut with it, 
each being about three feet long. 

Fig. 8 represents a side elevation of a fragment of the iron plate 
ee,and also two of the cogs cast with it. This and Fig. 9 are 
drawn to a scale of six inches to a foot. 

Fig. 9 shews a transverse section of the plate. The part that is 
fixed in the stone is shewn in each figure at ff. When such a rail- 

way is laid down properly it may be used either with the 
412 common sort of rail wagons, or it may — used in combina- 

tion with a locomotive engine by applying my improved 
wheels to the wagon or carriages. 

Fig. 10 represents a front view of a cast-iron cog-wheel. The cogs 
are formed, as usual, on the periphery, being about two inches thick, 
and upon each side a projecting rim is formed, seen at gg. hh rep- 
resents a cast-iron ring made to fit the circumference of the project- 
ing rim g. There isa similar ring on the other side of the wheel, 
each being united to the wheel by bolts and nutts. The front rim 
has a part removed in order to shew the cogs on the periphery of 
the wheel, and also to shew that each rim, h h, projects beyond the 
ends of the cogs about an inch all round. When a wheel thus con- 
structed is placed upon the rail the cogs will gear into those formed 
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on the rail, and the projecting rims h hf will rest and roll upon the 
surface of the granite stones. It will, of course, be understood that 
only one such a wheel will be necessary for a locomotive engine. 

The other wheel to be used on the same side inust be made 
413 the same in every particular, except the cogs, which are to 

be omitted. If wheels are constructed as herein directed, 
without cogs, they may be cast in one entire piece, and when prop- 
erly finished they will pass over the cogs on the rail, while the sides 
of the line of cogs will serve as well as a common rail to keep them 
in a proper direction. Of course, it will be understood that it is 
only on one side of each carriage that such wheels will be wanted, 
because the line of granite that is shewn at I I will only require 
wheels of the common construction. | 
- Fig. 11 represents a vertical section of the cog-wheel and the two 
rings taken through the centre of Fig. 10. Where it is necessary 
that the rail wagons should deviate from a straight line the rails 
may be joined at one end, as usual, which will enable the driver to 
shift them at pleasure, so as to correspond with any new line of 
direction that may be required. 

And I hereby further declare that my improvements con- 

sist— 
414 Firstly. In constructing wheel tracks for carriages on streets 
or roads with curb-stones laid transversly. 

Secondly. I do not claim the sole right to pave with stones hav- 
ing their broadest ends laid downwards. 

Thirdly. I also claim the sole right to combine a single railway 
with my improved wheel tracks, by which means all the advantages 
of a common railroad will be obtained, while the passage for car- 
riages of all other descriptions remains without obstruction. 

Lastly. By combining and adding projecting rings to cog-wheels 
in the way I have shewn they may be made to support a part of the 
weight in the carriage to which they are fixed, while the cogs will 
be used to propel it forward, if locomotive engines are used, forming 
altogether considerable improvements in the construction of horse 
and carriage ways in streets, turnpike and other roads, and an im- 
provement or addition to wheels to be used therein. 

In witness whereof I, the said John Lindsay, have hereunto 
415 set my hand and seal this thirtieth day of November, in the 
year of our Lord one thousand eight hundred and twenty- 


JOHN LINDSAY. [t. .s] 


And be it remembered that on the first day of December, in the 
year of our Lord 1825, the aforesaid John Lindsay came before our said 
lord the King in his chancery, and acknowledged the specification 
aforesaid and all and everything therein contained and specified in 
form above written, and also the specification aforesaid was stamped 
according to the tenor of the statute made for that purpose. 

Inrolled the second day of December, in the year of our Lord one 
thousand eight hundred and twenty-five. 

[On margin :] Harvey. 


(Here follows diagram marked p. 416.) 
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417 Derrenpant’s Exurpir D.C. No. 10. Filed with the Exam- 
iner this 13th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown \ 
VS. In Eq. No. 7239. 
THE Dist. oF Cot. J 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 


| Vignette. | 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and drawing 
in the matter of the English letters patent granted Abraham Henry 
Chambers February 28, 1824, No. 4906, for preparing and paving 
roads and ways. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. | | E. M. MARBLE, 


Commissioner. 
418 A. D. 1824. No. 4906. 
Chambers’ Specification. 
Preparing and paving roads and ways. 


To all to whom these presents shall come I, Abraham Henry Cham- 
bers, of New Bond street, in the county of Middlesex, Esquire, 
send greeting : 

Whereas His Present Most Excellent Majesty King George the 
Fourth, by his letters patent under the great seal of Great Brite in, 
bearing date at Westminster the twenty-eighth day of February, 
in the fifth year of his reign, did, for himself, his heirs, and 
successors, give and grant unto me, the said Abraham Henry 
Chambers, his especial license, full power, sole privilege, and 
authority that I, the said Abraham Henry Chambers, my ex’ors, 
adm/’ors, and assigns, or such others as I, the said Abraham Henry 
Chambers, my ex’ors, adm’ors, and assigns, should at any time agree 
with, and no others, from time to time and at all times during the 
term of years therein expressed, should and lawfully might make, 

use, exercise, and vend within England, Wales, and the town 

419 of Berwick-upon-Tweed, and also in all His said Majesty’s 

colonies and plantations abroad, my invention of “improve- 
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ments in preparing and paving horse and carriage ways ;” in which 
said letters patent there is contained a proviso obliging me, the said 
Abraham Henry Chambers, by an instrument in writing under my 
hand and seal, particularly to describe and ascertain the nature of 


“my said invention and in what manner the same is to be performed. 


and to cause the same to be enrolled in His Majesty’s high court of 
chancery within six calendar months next and immediately after 
the date of the said in part recited letters patent, as in and by the 
same, reference being thereunto had, will more fully and at large 
appear : 

Now, know ye that, in compliance with the said proviso, I, the 
said Abraham Henry Chambers, do hereby declare the nature of 
my said invention to consist in an arrangement of conical-formed 
stones or other hard mineral or silicious substances of the said form 

placed on their natural bases, cemented together at their lower 
420s extremities and having their remaining interstices filled with 

loose materials insoluble in water, such stones so arranged 
constituting an improved pavement or carriage road ; and, in fur- 
ther compliance with the said proviso, I, the said Abraham Henry 
Chambers, do hereby further describe the manner in which I per- 
form my said invention by the following description thereof, refer- 
ence being had to the drawing annexed, and the figures marked 
thereon (that is to say): 


Description of the Drawing. 


Fig. 1 represents a transverse section of my said improved pave- 
ment or carriage-way. A is supposed to be the natural bed of earth 
on which the pavement is to be laid, and which should be prepared, 
if loose or yielding, by ramming or such other process as will render 
it a firm and solid bed for the reception of the pavement. Its sur- 
face should be arched in manner described by this section, and it 
should be furnished with the ordinary side gutters or drains, B B. 

Besides the drains B B there should also be what I term 
421 under drains, shewn at CC inthe drawing. The position 

of these drains, as regards their distance from the side gut- 
ters, is material, since it is found that the water lodges more at the 
sides of the arch than on its centre, and the distance shewn in the 
drawing is that which I most approve for an arch of the span and 
height therein described; but, of course, this said distance would 
require tu be regulated in some measure by the height of the arch. 
These under drains I propose should be filled with broken bricks or 
other matter adopted for the purposes of filtration or durability. 


‘Having prepared a foundation or bed in a firm and solid manner, 


as hereinbefore described, I proceed to cover the same with hard 
granite or other hard stones, rr 7, cut in the form represented in 
the drawing and placed with their large end or natural base down- 
ward. I then grout or cement these stones together at their bases 
by a good strong cement, such as good Abberthawr lime, 
422 with a preparation of the patent English pozzolane or any 
other cement which will resist the action of water. I propose 
22—137 
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that the stones should be bedded in this cement to about one-third 
of their height, as shown by the yellow line in the drawing, which 
is intended to represent the cement. The upper part of the inter- 
stices that will then be left vacant I- propose to fill with finely. broken 
flints, the said patent English pozzolane powdered, or any other 
similar substance not soluble in water. By thisarrangement it will 
be seen that no part of any stone can be acted upon by a pressure 
downwards without having a corresponding base to support the said 
pressure, while the substance filling up the upper part of the inter- 
stices before mentioned not being soluble in water no mud will be 
created therefrom. 

Fig. 2 is a plan of my said pavement and of the bed or founda- 
tion — is prepared to receive the stones, the same letters being used as 
are adopted in in the foregoing figure to describe corresponding parts. 

Fig. 3 represents the stones in that form, which I consider 
423 the best calculated to effect the required resistance to down- 
ward pressure, the size of which should be eight inches square 

at the apex, twelve inches square at the base, and ten inches high. 

Now, whereas I have hereinbefore described the shaped stones 
which I conceive to be the best adapted for the purpose of my said 
improved pavement or carriage-way, but as the cutting of stones of 
a sufficient hardness for this purpose into this exact shape would be 
attended with great expense, I propose for all ordinary pavements 
to make use of stones broken and hewn in the manner in which 
they are usually prepared for paviours, but taking care, in their ap- 
plication to the said improved pavement or carriage-way always to 
lay their natural bases or largest end downwards, which is the exact 
reverse of the mode adopted by paviours; and such an improved 
pavement or carriage-way as aforesaid, formed by a series of stones 
of a conical form placed side by side and with the natural base or 

largest end of each of them turned downwards, and with such 
424 bases so turned down as aforesaid cemented together as afore- 

said, and with the upper part of the intermediate spaces or 
interstices aforesaid filled with powered or finely broken matter not 
soluble in water as aforesaid, being, to the best of my knowledge and 
belief, entirely new and never before used in these kingdoms, I do 
hereby declare this to be my specification of the same, and that I 
do verily believe this my said specification doth comply in all re- 
spects, fully and without reserve or disguise, with the proviso in the 
said hereinbefore in part recited letters patent contained. Where- 
fore I do hereby claim to maintain exclusive right and privilege to 
my said invention. 

In witness whereof I, the said Abraham Henry Chambers, have 
hereunto set my hand and seal this twenty-first day of August, in: 
the year of our Lord one thousand eight hundred and twenty-four. 

AB’M H’Y CHAMBERS. [z.s.] 


425 And be it remembered that on the twenty-first day of 

August, in the year of our Lord 1824, the aforesaid Abraham 
Henry Chambers came before our said lord the King in his chan- 
cery, and acknowledged the specification aforesaid and all and every- 
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thing therein contained and specified in form above written, and 
also the specification aforesaid was stamped according to the tenor 


of the statute made for that purpose. — 
Inrolled the twenty-third day of August, in the year of our Lord 
one thousand eight hundred and twenty-four. 


[On margin :] Stephen. 
4 (Here follows diagram marked page 426.) 


427 Derenpant’s Exuisit D.C. No. 11. Filed with the Exam- 
iner this 13th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown 
US. In Eq. No. 7239. 
Tue Dist. or Cou. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] | 


Unrtrep STATES PATENT OFFICE. 


# To all persons to whom these presents shall come, Greeting : 


. This is to certify that the annexed is a true copy from the records 

of this office of the letters patent granted Matthew J. McBird July 

22, 1856, No. 15380, for improved machine for sawing stone or 
marble. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of ‘the Patent Office to be affixed this first day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one 
hundred and sixth. 


[ SEAL. | EK. M. MARBLE, 
Commissioner. 


428 | No. 15380. 


United States of America to all to whom these letters patent shall 
come: . 
Whereas Matthew J. McBird, of Logansport, Ind., has alleged that 

. he has invented a new and useful improved machine for sawing 
stone or marble, which he states has not been known or used before 
his application; has made affirmation that he is a citizen of the 

United States; that he does verily believe that he is the original and 

first inventor or discoverer of the said machine, and that the same 

hath not, to the best of his knowledge and belief, been previously 
known or used; has paid into the Treasury of the United States the 
sum of thirty dollars, and presented a petition to the Commissioner 
of Patents signifying a desire of obtaining an exclusive property in 
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the said machine and praying that a patent may be granted for that 
purpose: - 
These are, therefore, to grant, according to law, to the said Mat- 
thew J. McBird, his heirs, administrators, or assigns, for the term 
of fourteen years from the twenty-second day of July, one 
429 thousand eight hundred and fifty-six, the full and exclusive 
right and liberty of making, constructing, using, and vending 
to others to be used, the said machine, a description whereof is given 
in the words of the said McBird in the schedule hereunto annexed 
and is made part of these presents. 
In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 
Given under my hand, at the city of Washington, this twenty- 
second day of July,in the year of our Lord one thousand eight 
hundred and fifty-six, and of the Independence of the United States 
of America the eighty-first. 
[ SEAL. ] ROBERT McCLELLAND, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 


C. MASON, 
Commissioner of Patents. 


(Here follow diagrams marked pp. 430, 481, & 432. 


433 The schedule referred to in these letters patent and making 
part of the same. 


To all whom it may concern: 


Be it known that I, Matthew J. McBird, of the city of Logans- 
port, county of Cass, in the State of Indiana, have invented a new 
and improved mode of sawing stone or marble into tapering and 
other forms; and I do hereby declare that the following isa full and 
exact description thereof, reference being had to the accompanying 
drawings, making a part of this specification, in which Fig. 1 is a 
perspective view of a model exhibiting my improvement. Fig. 2 is 
a transverse vertical section of the same. Fig. 3 is a horizontal sec- 
tion or plan. Similar letters of reference indicate corresponding 
parts in the several Figs. 

To enable others skilled in the art to make and use my improve- 
ment or invention I will proceed to describe its construction and 
operation. A, Fig. 1, represents a quadrangular base to the general 

-frame-work. Bisa standard or support in which are bearings 

434 toshaftsaand 6. CCCC are uprights supporting and guid- 
ing frames d d, and in these frames the saw-sash ¢ plays, rest- 

ing on friction rollers 7% h h h are saws lying horizontally and 
strained in the sash e in the usual manner. Said saws and sash are 
propelled, controlled, and operate in all respects in the ordinary way 
as when sawing stone or marble into right-angular form. : 

D is a circular turn-table, having a segmental rack, f, attached to 
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one side, as shown. Said turn-table has a rotating axis or centre, J, 


- fitted on the pivot 2, around which it revolves, and is supported and 


moves on a circular way, &, as shown in Fig. 2. 

E is an oblong platform or bed having straight sides and round 
formed ends, and on which lies the stone or marble F to be sawn. 
Said platform or bed has a free lateral movement horizontally on 
permanent ways gg, lying upon and attached to turn-table D, as 
shown in Figs.1 & 3. S isa rod having a screw thread _ thereon, 

and lies borizontally under the centre of platform or bed E, 
435 and confined longitudinally in bearings ¢ ¢, attached: to and 

forming part of turn-table D. Said rod or screw S passes 
through and takes effect into the nut or female screw y, attached 
underneath and in the centre of platform or bed E, as is plainly 
shown in Fig.2. P P P P,seen in Fig. 1, are arms attached toscrew 
or rod S. By revolving these arms the screw or rod S is operated 
and the platform or bed E made to move laterally. 

vis arule or gauge attached to the turn-table D, having degrees 
and figures marked thereon, and over which moves the platform or 
bed E. The object of said rule or gauge is to enable the operator to 
adjust the platform or bed in the position required with greater ease 
and precision. 

r, Fig. 1, is an index hand attached to base A, and points to the 
degrees and figures marked on rack f, by means of which index 
hand and figures the turn-table D may be adjusted with great pre- 
cision at equal distances either way from any given position or point. 

Arms jj and pinion n are both attached to shaft 5, the latter 
436 gearing into cog-wheel m. Cog-wheel m and pinion n are 

attached to shaft a, the latter gearing into rack f, thus form- 
ing a connection between arms j 7 and turn-table D in transmitting 
power applied to the arms, 7 to said turn-table asa means of re- 
volving the same. 

Having thus described the construction of my improvement, its 
operation is as follows: 

The stone or marble F is placed on the platform or bed E in the 
usual way, as shown in Fig. 3. The arms jj is then turned, which 
causes the turn-table D to revolve, thereby enabling the operator to 
adjust the stone or marble F in any oblique position required under 
parallel saws h hh, as shown in Fig. 3. Said saws are then made 
to saw down through the stone or marble F, cutting one side of each 
of the tapering pieces (0 0) (0 0) (0 0) (0 0) (0 0) with use of three 
saws. 

The saws h are then elevated again to their former position and 
the turn-table D reversed in its position equal to its first degree of 

obliquity, bringing the saws h over the material F so as to 
437 _ strike the lines 0’ o’ o’, and, if made to saw down, will cut the 

stone or marble into diamond-shaped pieces, such as are used 
in constructing stone or marble flooring; but should the stone or 
marble F be moved laterally, by operating the arms P P P half the dis- 
tance existing between the saws h prior to sawing down the aforesaid 
second time, the said saws will then be brought over the lines a’ a’ a’, 
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and if made to saw down would cut the other sides of the tapering 
pieces (0 0) (0 0) (0 0) (0 0) (0 0), as Fig. 3 clearly shows. 

The material being sawn, being thus controlled, by varying the 
extent or degree of movement of the turn-table D and the platform 
or bed E, and also the distance between the saws h, as may be re- 
quired, acute angular or obelisk forms, having any degree of taper, 
may be sawed with great ease and rapidity with the use of the com- 
mon parallel gang-saw, in contradistinction to the use of obliquely 
running saws in sawing tapering forms or to changing the position of 
the stone or marble in any other manner on the permanent plat- 

form or bed now in use. 
438 What I claim as my invention and desire to secure by let- 

ters patent is the combination of the turn-table D and the 
lateral-moving platform or bed E, when connected and arranged 
substantially as shown, so that when the turn-table D is revolved 
the stone or marble F will be brought in oblique positions under 
parallel-moving saws h, while the piatform or bed E, when that is 
given a lateral transverse movement to the parallel position of saws 
h, the stone or marble F is given a corresponding movement and 
brought to the position required, for the purposes herein set forth. 

MATTHEW J. McBIRD. 


Witnesses : 
HORACE COLEMAN. 
JONA. FARQUHAR. 


439 DEFENDANT'S Exuipit D.C. No. 12. Filed with the Exam- 
iner this 18th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown 
vs. bn Eq. No. 7289. 
THe Dist. oF Cou. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted C. B. Normand November 
14, 1854, No. 11946, for improved method of controlling the log for 
curved & bevel sawing. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be aftixed this eignteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 


one hundred and sixth. 
(SEAL. ] E. M. MARBLE, 


Commissioner. 


TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 175 


440 No. 11946. 


United States of America to all to whom these letters patent shall 
come: 

Whereas C. B. Normand, of Havre, France, has alleged that he 
has invented a new and useful improved method of controlling the 
log for curved & bevel sawing, which he states has not been known or 
used before his application; has made oath that he isa subject of 
the Emperor of France; that he does verily believe that he is the 
original and first inventor or discoverer of the said method, and that 
the same hath not, to the best of his knowledge and belief, been pre- 
viously known or used; has paid into the Treasury of the United 
States the sum of three hundred dollars, and presented a petition to 
the Commissioner of Patents signifying a desire of obtaining an ex- 
clusive property in the said method and praying that a patent may 
be granted for that purpose: 

These are, therefore, to grant, according to law, to the said C. B. 
Normand, his heirs, administrators, or assigns, for the term of 

fourteen years from the twenty-seventh day of October, one 
441 thousand eight hundred and fifty-two, the full and ex- 

clusive right and liberty of making, constructing, using, and 
vending to others to be used, the said method, a description whereof 
is given in the words of the said Normand in the schedule hereunto 
annexed and is made part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this fourteenth 
day of November, in the year of our Lord one thousand eight hun- 
dred and fifty-four, and of the Independence of the United States of 
America the seventy-ninth. 

[SEAT. ] ~ROBERT McCLELLAND, 
Secretary of the £nterior. 


Countersigned and sealed with the seal of the Patent Office. 
C. MASON, 
Commissioner of Patents. 


442 Theschedule referred to in these letters patent and making 
part of the same. 


To all to whom these presents shall come: 

Be it known that I, C. B. Normand, of Havre, France, have in- 
vented certain improvements in saw-mills for curved and bevel saw- 
ing, but which may also be used for rectilinear sawing, of which the 
following is a full, clear, and exact description, reference being had 
to the accompanying drawings, making part of this specification, in 
which— “3 

Figure 1 is a plan of the mechanism for controlling and directing 
the timber to the saw or saws. 

Figure 2, a longitudinal vertical section ; 

Figure 3, a cross-vertical section thereof, and 
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Figure 4 is a plan of a modification of my said invention, and 

Figures 5,6,and 7 vertical sections thereof, taken at the lines A a, 
Bb, & Cc of Fig. 4. 

The same letters will be used to indicate like parts whenever they 
appear in Figs. 1, 2, & 3, and the same course will be pursued in in- 

dicating the several parts in Figs. 4, 5, 6, & 7. 
443 My invention is specially designed for sawing ship or other 

timbers in the various curves and bevels required by a mech- 
anism whose mode of operation or principle is such, however varied 
in the mere mode of construction, that the motion of the log is 
directed to the saw or saws in the lines of the required cuts without 
the necessity of changing the plane of the saw or saws and so that 
at any time the attendant can, whether before or during the opera- 
tion of sawing, shift suddenly or gradually the directing function of 
the mechanism and thus produce surfaces of any extent or variety 
of curvatures or bevels, and whether regular or variable from end 
to end of the log. 

Many machines have been invented and constructed for this pur- 
pose, but all more or less defective, as, for instance, the log has been 
secured on a carriage turning on a centre on a line at right angles 
to the plane of the saw. This presents and moves the log to the 
saw in a proper manner for efficient cutting, but as the carriage 

turns on a fixed centre this is only adapted to sawing arcs of 
444 perfect circles, although by shifting the axis nearer to or 

further from the plane of the saw before starting circles of 
greater or less radius can be cut. The capacity of this method is 
too limited. Again, the log has been mounted on a compound 
carriage, the first or base carriage moving longitudinally to carry 
the log towards the saw and the second mounted on the first and 
moving at right angles to it so as to generate the form of the line of 
cui by the combination of these two motions at right angles to each 
other, the curvature being determined either by a guide of the re- 
quired form of the side or by the attendant, but this is objectionable 
for the reasons that the saw or saws must be hung on pivots or jour- 
nals in the saw gate so as to be turned to follow the varying direction 
of the curvature. If the saw be strained to the required tension for 
efficiency in cutting it will be very difficult to turn, and if turned by 
hand it is difficult to guide, and if turned by mechanism connected 

with a guide at the side the complexity and liability to de- 
445 rangement becomes seriously objectionable, besides the use of 

a compound carriage for generating the required curvature 
presents serious objections on account of complexity and friction of 
the moving parts, which cannot be controlled by an attendant, and 
therefore necessitates the use of mechanical guides that add greatly 
to the cost of the machine, as a different guide is required for every 
different curve required, and besides on this plan it becomes very 
difficult to give efficient support to the log, where required, in close 
proximity to the saw. 

With a view to remedy some of the evils of the method above in- 
dicated the log has been placed on a single carriage having a longi- 
tudinal motion, in the manner of the common saw-mill, and the 
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curvature or curvatures have been obtained by hanging the saw or 
saws on pivots or journals in a second saw gate, so mounted in the 
main saw gate as to be free to slide laterally therein, so that either 
by hand or by mechanical guides at the sides the required curves 
could be generated; but this in reality presents a!l the objections 

of the previous plan, although they may be less prominent. 
446 —— All these relate to longitudinal curvature; but for bevel saw- 

ing the mode generally adopted heretofore is to hang the log 
at both ends to chucks on turning mandrels, mounted on the ends of 
. the carriage,soas to determine and give the required bevel by turn- 
ing the chucks with the log. The objections to this plan are diffi- 
culty of so holding and supporting heavy logs, of so constructing 
the chucks as to enable the saws to cut through the end of the logs, 
and specially of giving to both ends of the saw blades the same an- 
gular and lateral motion when properly strained for rapid and exact 
operation. 

By my invention T avoid all the serious difficulties of the several 
methods heretofore practiced,and I am enabled thereby so to direct 
the log that the plane of the saw, without shifting or turning it, is 
always tangent to the curve, whatever imay be its direction or radius 
aud however that may be changed in the progress of the log, and 
this I effect by directing the motion of the log toward the saw by 

supporting it on rollers whose axes always converge or nearly 
447 converge to a common point on a line at right angles to the 

face of the saw, which point becomes the centre of motion of 
the log, and so arranged that the said rollers can be shifted at any 
time, either before or during the sawing operation, so as to shift the 
conveyance nearer to or further from the saw or reverse it from side 
to side, and thus vary the radius or reverse the direction of the curv- 
ature. It is this mode of operation for directing the log to the saw 
or saws which constitutes the first part of my invention. 

And the second part of my invention, which relates to the method 
of directing and varying the bevel of the surfaces to be cut by the 
saw or saws, consists in mounting the rollers which support the log 
in a swinging or vibrating frame or frames, so that the said rollers 
can be placed at any desired angle with the plane of motion of the 
saw and there retained or gradually shifted in either direction 
during the sawing operation, whereby the log ean be sawed to any 
fixed and determined bevel, or to any bevel, varying in any desired 

degree from end to end. 
448 Having thus pointed out the modes of operation heretofore 
practiced and what I deem to be their defects, & also pointed 
out the principle or mode of operation which distinguishes my in- 
vention from all other things before known, I will now describe 
minutely the mode of construction which I deem the best, together 
with one modification thereof. 

In figures J, 2, & 3 of the accompanying drawings a a represent 
the saws, which may be mounted, strained, and operated In any 
known or suitable mode for straight sawing, and 6 represents the 
floor or other suitable platform, on which are erected three stand- 
ards, cc c, with suitable semi-cylindrical boxes at top to receive the 
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journals d d d near the upper ends of crank arms ¢ ¢ ¢ e¢, on the ends 
of two longitudinal shafts, ff, which I prefer to make tubular to 
avoid weight and to obtain the required stiffness. There is one such 
crank arm at each end of each of these shafts, but one of these crank 
arms, instead of having a journal, like the other three, is provided 

with a stem, g, having a socket to receive the end of the jour- 
449 nald of the next adjoining crank arm. This mode of sus- 

pending the shafts f f affords sufficient space for the free 
working of the saws. 

Four frames, h h’ h? h?, are connected with these two shafts f f, one 
near each end, by means of spindles 7277 passing through the 
shafts and perpendicular to the horizontal axis of the journals d’ dd, 
upon which spindles the several frames h will be free to vibrate; 
and the four frames carry each a sustaining roller, marked 7 7’ 7? 7°, 
their journals being fitted to turn freely in suitable boxes in the 
upper part of the frames h h’ h? h? and so suited that the upper sur- 
faces of the four rollers will be in one and the same plane, and these 
four frames are so connected together that when either of them is 
turned on its spindle they will all turn together, and so that the 
axis of all four will converge on the right or left towards one com- 
mon point in a vertical transverse plane, X X, perpendicular to the 
plane of the saw. This point becomes then the centre of motion of 

the piece of timber borne on the rollers and operated upon. 
450 As these frames are turned on their spindles the centre to 

which the axis of all the rollers converge will approach to or 
recede from the plane of the saw, thus increasing or reducing the 
radius of motion. 

The manner in which these frames are connected for this purpose 
is thus: A connecting rod, k, is jointed at one end to the frame / on 
one side of its spindle, and at the other end with the other frame, h’, 
on the other side of its spindle. The connections of this rod with 
the two extreme frames being on opposite sides of their spindles and 
at equal distances therefrom, it follows that when one end of one 
is moved in one direction the corresponding end of the other will 
move over an equal arc in the opposite direction, and vice versa. 

The frame h is connected with the frame h’ by another connect- 
ing rod, /, one end of which is jointed by a pin with the frame h’ on 
one side of its spindle, and the other end is provided with a straight 

cogged rack, m, and a yoke,n. ‘he rack teeth engage the 
451 _ cogs of a sector rack or cog-wheel, 0, attached to the frame h, 

with its sector of cogs much nearer the spindle of the frame 
than the length of its radius, so that when the frame is vibrated 
either way from a position at right angles with the line of the shaft 
f it shall act on the connecting rod in the manner of a progressive 
lever to preserve between the several frames h h’ h? h3, during their 
angular motions, the necessary and variable relations required by 
the conveyance of the rollers. The yoke n embraces the sector cog- 
wheel and pin p to keep the teeth of the rack and of the sector 
always in gear. The frame h? is connected with the frame h? pre- 
cisely in the same manner as the fram- Ah is connected with the 
frame h’. 
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From this it will be seen that by simply turning the frame n in 
either direction all the frames will be turned simultaneously with 
the line of the axis of the rollers, all converging to one common but 
movable centre. 

A log, g, or other piece of timber, previously slabbed or sided, 
452 being placed on the rollers and moved or fed towards the cut- 
ting edge of the saw, it will be seen that the direction of the 
motion of this log towards the cutting edge will depend entirely 
upon the position of the rollers. If they are ‘parallel with each other 
‘ the log will move ina straight line. If the frames be turned, the 
axis of the four converging to a common centre on one side of the 
saw,then the log will move ina circle of which a line from it to that 
common centre will be the radius, whatever that distance may be, 
and vice versa if the frames be turned in the opposite direction. The 
operative therefore, by tracing a line on the upper surface of the log 
or timber and taking the handle r of the bow frame on the frame hi 
in his hand, ean direct the log or timber in any direction desired 
and vary it at pleasure, either before or during the working of the 
saw, and thus cut the log or timber in any direction, whether straight 
or curved, and with the curve in any desired direction or of any 
desired radius. 
The two rollers of the frames h’ h? are provided with a 
453 ratchet wheel, s s, operated by hand or pall, as in the usual 
mode of feeding; but any suitable mode of giving the feed 
motion may be adopted, as this makes no part of my invention. 

The two inner crank arms of the shafts f f have attached to them 
at right angles two other arms, ¢ ¢t, that are connected at their outer 
ends to journals or wrists projecting from a collar, u, at the upper 
end of a screw shaft, v, which is tapped in a nut, w, swivelled to the 
floor or platform of the mill. 

The screw shaft is provided with a crank handle, x, so that by 
turning the said screw in either direction the shafts ff will be made 
to swing in either direction on the journals of their crank arms, car- 
rying with them the frames hh’ h? h? with their rollers, and thus 
place the log or timber resting on them at any desired angle with 
the plane of motion of the saw or saws, to give any desired angle or 
bevel to the surface being cut,the angle being the same throughout 

the length and set beforehand or gradually changed to the 
454 — required extent during the sawing operation, either by hand 

or by a separate variable feed motion, which needs no descrip- 
tion. 

I have thus described that mode of construction for both parts of 
my invention which I have tried with success and which I deem the 
best, but I do not wish to be understood as limiting myself to such 
mode of construction, as it may be greatly varied by the mere sub- 
stitution of mechanical equivzlents, thus obtaining the same ends by 
analogous means; nor doI wish to be understood as limiting myself 
to the use of both parts of my invention in connection, as they can 
be used independently of each other to some advantage, although 
the capacity of the mechanism will be thereby limited, as, for in- 
stance, I have contemplated the application of the principle of my 
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invention in a simple form for the purpose of curvilinear sawing on 
logs which have not been slabbed or sided; but the mode of opera- 
tion will be found to be the same in this mode of applicatien as rep- 

resented at Figs. 4, 5, 6, & 7 of the accompanying ‘drawings, 
455 where the log a’, not previously slabbed or sided, rests on two 

rollers, b’ 6’, mounted in standards c’ c’, and one in front 
and the other back of the saws d’. The usual feed motion can be 
applied toa ratchet wheel, e’, on the arbor of either roller and in the 
usual and well-known mode. 

The other end of the log is properly secured by chains, wedges, 
and dogs to the top of a bolster, f’, swivelled by a king bolt in the 
usual manner to a platform, g’, mounted on a pair of wheels, k’ k’, 
which run freely on the floor or platform of the mill. The axle- 
tree is provided with a hand lever, l’, by which the direction of the 

axes of the two wheels can be shifted at pleasure. 
456 It will be seen that when the axis is placed in a line paral- 

lel to the axes of the roller b’ the log will travel in a straight 
line towards the saw and will be cut along a straight line, but the 
moment the axis is inclined, so that it will intersect at some point 
the prolonged axis of the roller bearing the log near the saws on either 
side of it and at any desired distance therefrom, that moment the 
log will travel in arcs of circles, of which the said point of intersec- 
tion will be the centre. 

In this way the mode of operation of the first part of my inven- 
tion can be readily applied to the sawing of logs in any desired 
curve without previously siding or slabbing. 

It will be obvious to the mechanician that (from the foregoing) 
the mode of operation which I have pointed out as constituting my 
invention for directing the log or timber for sawing curves or bevels 
may be applied under a great variety of merely formal variations 

in the mechanical devices or instruments by the substitution 
457 of mechanical equivalents, and therefore I wish to be dis- 

tinctly understood that I do not limit myself to the mere 
mechanical construction, as specified, so long as the same ends are 
obtained by analogous devices. 

What I claim as my invention and desire to secure by letters 
patent is the mode of operation, substantially as specified, for di- 
recting the log or timber to the saw or saws in curvilinear sawing 
by means of rollers or their equivalents, whose axes can be shifted 
at pleasure, as herein specified, to determine and vary the line of 
motion of the log or timber to the saw or saws without the neces- 
sity of turning or moving the saw or saws laterally, substantially 
as described. 

And I also claim mounting the rollers which support the log or 
timber to be sawed in a swing or vibrating frame or the equivalent 
therefor, substantially as specified, so that the plane tangent to the 
upper edges of the rollers can be placed at any desired angle 

with the plane of motion of the saw, and there retained or 
458 gradually shifted in either direction during the sawing oper- 
ation, whereby the log or timber can be sawed to any fixed 
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and determine- bevel or toany bevel varying in any desired degree, 


as set forth. 
C. B. NORMAND. 


Witnesses : 
WM. H. BISHOP. 
ANDREW De LACY. 


(Here follow diagrams marked pp. 459, 460, & 461.) 


462 Derenpant’s Exuipit D.C. No. 18. Filed with the Exam- 
iner this 18th day of October, 1881. E. Forrest, Examiner. 


T. E. Saown 


vs. ti Eq. No. 7239. 
THE Dist. oF Cot. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Pearson Crosby November 
3, 1841, No. 2321, for improvement in the saw-mill for resawing 
boards and other timber. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. ] E. M. MARBLE, 


Commissioner. 
463 No. 2321. 


United States of America to all to whom these letters patent shall 
come: 


Whereas Pearson Crosby, — Fredonia, New York, has alleged that 
he has invented a new and useful improvement in the saw-mill for 
resawing boards and other timber, which he states has not been 
known or used before his application ; has made oath that he is a 
citizen of the United States; that he does verily believe that he is the 
original and first inventor or discoverer of the said improvement, 
and that the same hath not, to the best of his knowledge and belief, 
been previously known or used; has paid into the Treasury of the 
United States the sum of thirty dollars, and presented a petition to 
the Commissioner of Patents signifying a desire of obtaining an ex- 
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clusive property in the said improvement and praying that a patent 
may be granted for that purpose: 
These are, therefore, to grant, according to law, to the said Pear- 
son Crosby, his heirs, administrators, or assigns, for the term 
464 of fourteen years from the third day of November, one thou- 
sand eight hundred and forty-one, the full and exclusive 
right and liberty of making, constructing, using, and vending to 
others to be used, the said improvement, a description whereof is 
given in the words of the said Pearson Crosby in the schedule here- 
unto annexed and is made part of these presents. 
In testiinnony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 
Given under my hand, at the city of Washington, this third day 
of November, in the year of our Lord one thousand eight hundred 
and forty-one, and of the Independence of the United States of 
America the sixty-sixth. 
[SEAL. ] FLETCHER WEBSTER, 
Acting Secretary of State. 


Countersigned and sealed with the seal of the Patent Office. 
HENRY L. ELLSWORTH, 
Commissioner of Patents. 


465 The schedule referred to in these letters patent and making 
part of same: 


To all whom it may concern: 


Be it known that I, Pearson Crosby, of Fredonia, Chautauqua 
county and State of New York, have invented a new and useful 
improvement in the machine for resawing boards & other timber, 
which is described as follows, reference being had to the annexed 
drawings, which make a part of this specification. 

The principal object of this machine is to resaw boards and plank 
so as to divide them into parts much smaller than has been done by 
any mill heretofore constructed, as a board of 4 of an inch thick may 
be split into two equal parts. The peculiarity of this mill consists, 
first, in a system of vertical rollers and accompanying apparatus by 
which the boards or planks are held & carried to feed the saw; 
second, the method of regulating the feed & the thickness of the 
cut; third, the method of straining the saw; fourth, the method of 

changing the position of the rollers so as to cut diagonally for 
466 clapboarding, &c. As the frame possesses no novelty, it is 

unnecessary to make a particular description of it. The saw 
frame is much lighter and narrower than the ordinary one. [strain 
the saw by the following contrivance: Instead of the common stirrup 
I use bolts, as at Fig. 6, which pass through the upper and lower 
girts of the gate & are secured and strained by nuts, one of which 
is seen ata, Fig. 1. Oneend of the bolt is fastened and passes through 


a horizontal beam, 0b, Fig. 6, which rests on a pin passing through © 


said bolt,as at c. The beam is susceptible of a vibration as well as a 
lateral movement. At each end of the beam is another beam in form 
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of a vee(V), as dd, resting on pinsee. These beams also may vibrate 
and move laterally by means of oblong holes, as at a, Fig. 7. The 
ends of beam b+ are open or split so as to recive the end a, Fig. 7. 
The lower ends of the beams d d are also open or split so as to re- 
ceive the saw, of which e is a section. The holes in the saw and 
in the beams d d are to receive pins or rivets. By means of 
the oblong holes, as a, Fig. 7, the saw may have an equal 
467 strain, & by a lateral shift of the beam 6 on the pin e the 
strain may be thrown on the front of the saw and give the 
saw more or less rake. By means of a bolt, asa, Fig. 6, passing 
through the centre of each girt, not only the saw is kept in place, 
but the gate is kept in proper trim or balance and not allowed to 
twist or wrap; and this construction requires much less weight of | 
« metal or materials. In addition to the straining apparatus already 
described for stiffening the saw, I use the following apparatus (simi- 
lar to that described in my patent of June 7, 1838.) In order to be 
able to use a very thin saw [ make use of the following contrivance 
for keeping the saw true & preventing its running aside: between 
the two centre posts of the frame and at a suitable height is placed 
the stock 1 1, Fig. 1, containing rollers, as 2 2, between which the 
. saw moves; by regulating screws these are kept in place. 3 is a 
‘ grooved roller for the purpose of keeping the board from rising. 
Opposite to this last mentioned & back of the saw is another 
~ 468 like 3, out of view in this Fig., but as at 3, Fig. 1*; also to 
| prevent the board from bearing against the back of the stock 
| 44 is a piece extending up from the stock, passing through a mor- 
“ tise or opening in the frame piece 55, with therack 6. In the frame 
piece 5 5 is a pinion below 6 by which the rack is raised or lowered 
r to regulate the height of the stock or rollers. On the right, in the 
piece 4 4, is a series of holes, as 4* 4*, &c., to receive a pin, as at the 
lower 4*, to retain or hold up the piece 4. Instead of a series of holes 
and a pin, a ratchet and hand may be used for this purpose; the 
ratchet might be on the shaft of the pinion which raises the rack. 
The cross-part 7 7 is an horizontal extension of 4 4, sliding against 
the uprights, against which the gate slides, to keep the piece 44 & 
stocks and rollers steady. There is also another stationary stock 
with rollers below the platform 66 for the same purpose of 
regulating or steadying the saw. These rollers are out of 
view in this Fig. At 2 2, Fig. 1, are the rollers under the 
platform 06 6, being a side view of a section of the 
= 469 platform & saw with the bearings 3 3 of one of the set of 
; rollers on one side of the saw. ‘lo hold the board or plank 
! to be sawn I use tine following apparatus: On the platform 6 6, Fig* 
} 1, is a cross-slide platform or carriage, c c, which is moved laterally 
, -on the first platform by means of a set screw, as at d, Fig. 1. On 
; this platform (c c) is arranged the 6 vertical rollers ee, Fig. 1. ¢e, 
| Fig. 2, also shows an end view of the same. ff, Fig. 1, & ff, Fig. 
2, is a metal frame to support the rollers, which in these Figs. are 
; represented as being on one shaft, having the projecting bearings 
4 999; Fig. 2, and the Jower bearings are in the platform cc, Figs. 
1&2. There is another set of rollers, as i772, Fig.1, and 2774, Pig. 


a 


t 
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2 (which is an end view). These last also consist of 2 sets, corre- 
sponding with the first set,ee. By the horizontal pieces kk the 
sets are connected, and they form bearings & supports for them. 
Through the pieces k k passes a shaft, /, passing through the lever 
m, which m has for its fulerum the shaft nn. This shaft nn is 
supported at the top by the frame oo. By an arrangement 
470 of holes or bearings p p the position of the shaft nn may 
be altered to suit different sizes of timber. Like letters in a 
Figs. 1 & 2 refer to the same pieces. The shaft / is placed in the 
pieces or levers k k so as to come sufficiently between the two sets 
of rollers iz to have a partial effect of the lever m on the near 
rollers or those which introduce the boards, the lower part of 
the shaft of the far rollers passing down through a slot, p, in the t 
slide cc, as g*, Fig. 2. The board, an end view of which is repre- 
sented by the dots z z, being placed between the rollers, then, by 
means of the lever m, which posses- suitable elasticity, & the winch, 
drum, cood & ratchet, & hand, as at s s, Fig. 1, the rollers connected 
with the lever press the board against the rollers on the rigbt. The 
shaft of the far rollers e e passes through the platform c c, as seen at 
the right hand, g, Fig.2. The lateral movement of the carriage c ¢, 
by meansof theset screw d,is for the purpose of regulating the thickness 
to becut, asthe rollers in the frame ff are by this meansthrown 
471 _ nearer to or farther from a line with the saw. The rollers on 
each side of the board turn in towards each other to advance 
the board to the saw, and the rollers on each side nearest the saw have ; 
the shafts extended down to the driving wheels, Fig.2. ¢tttét, Fig. “ 4% 
' 


—- _ —— -<—_- 
* 


1,&ttt, &., Fig. 2, refer to the same. zin both Figs. is the same. 
uuu, Fig. 1, is a frame-work (which is not fully seen in this figure) 
which supports & holds the parallel parts of the shafts, as v v, Fig. 2, 
which are stationary relatively toeach other. wu u u, Fig. 2,isan end 
view of the frame wu u, Fig. 1,supported by the timbersu* u* u*, Fig. 1. 
vv’, Fig. 2, are the same as one piece, u*, Fig. 1, there being one like 
it at the right under the piece wu, Fig. 1. As the right and left 
rollers, to accommodate different thicknesses of stuff, require either 
to approach to or recede from each other, it is requisite to use unl- 
versal joints in the axles, as at gq & q' 7’ Fig. 2. W, Fig. 2, is the 
feeding ratchet on the same shaft with the mitre wheel r. W, Fig. ; 
5, is aside view of the feeding ratchet with the pallz. yisthe | 
472 feeding rod which moves the ratchet. The lower end of this 
feeding rod rests on the horizontal piece or lever 1. This 

lever has a groove, represented by the dots, in which the tongued -. 
base of the feeding rod rests. 2 is a cord attached to the rod and 
also to the end of a spring, 3, which may be wood or metal, of suit- 
able length to give the requisite motion. 4 is a cord attached to 
the feeding rod or hand, & passes round a pulley, 5,and extends up 
tu a fastening, 6, convenient tothe tender. 6*, Fig. 1, is the fastening. 
7, Fig. 5, is a cord attached to the feeding hand near the top, & 
extends downwards to a horizontal spring, 6, & the position and 
arrangement represented by 2, 3, 4, 5, & 6 are to place & retain the 
hand y on any part of the lever 1 for the required feed. At 9 is 
the fulcrum of the lever on a portion of the frame of the mill. 10 
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is a roller in the end of beam 1,-on which plays the eccentric driver 
11. The circle 12 is the driving pulley 12 of Fig. 1. 138, Fig. 5, is 
the shaft of cam 11, pulley 12, & fly 14, driven by wheel 15 and 
belt 16 of Fig 1,17. 17, Fig. 1, is the connecting rod between the 
crank pin on the fly-wheel & the gate. 
473 To saw diagonally, the feeding rollers at the right, as a a a, 
Fig. 3, are put in the position represented in this Fig., by 
means of universal joints between the rollers and by means of set 
screws, as at 1, Fig. 4, with branched bearings 2 2, the joints and bear- 
ings in the other figures being covered. 6 6 6b, Fig. 3, are pieces of stuff 
to be sawn, confined by the feeding rollers. The dotted lines repre- 
sent the line of the cut of the saw. Instead of 3 rollers, one above 
the other, more or less may be introduced as required. 

What I claim as my invention and desire to secure by letters pat- 
ent 1is— | 

First. The combination & arrangement of the apparatus for hold- 
ing the timber, as before described and represented in Figs. 1 & 2, 
consisting of the rollers eee and 727 and leverskk & mm. 

Second. The combination and arrangement of the parts for feed- 
ing, as represented at Fig. 5 and before described, consisting of the 
parts 123456789101112 W X Y. 

Third. The construction and arrangement of the apparatus for 
straining the saw, as before described & represented at Fig. 6, consist- 

ing of the pieces a, 6, d, d, & a, Fig. 7. 
474 Fourth. The method of changing the position of the feed- 
ing or holding rollers by means of the joints, as represented 
at Fig. 4 and before described, the whole operating as and for the 


purpose set forth in the specification. 
PEARSON CROSBY. 
Witnesses : 


JOHN W. POST. 
DAVID H. KEAVINS. 


(Here follow diagrams marked pp. 475 & 476.) 


477 DerFENDANT’s Exuipit D.C. No. 14. Filed with the Exam- 
iner this 13th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown 
vs. In Eq. No. 7239. 
TuHeE Dist. oF Cot. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 


Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
24—137 
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of this office of the letters patent granted Henry Millengar April 
5th, 1864, No. 42212, for improvement in manufacture of siding. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 


[SEAL. ] E. M. MARBLE, 
Commissioner. 
A478 No. 42212. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas Henry Millengar, of Pittsburgh, Pennsylv: ania, has al- 
leged that he has invented a new and useful improv ement in manu- 
facture of siding, which he states has not been known or used before 
his application ; has made oath that he is a citizen of the United 
States; that he does verily believe that he is the original and first 
inventor or discoverer of the said improvement, and that the same 
hath not, to the best of his knowledge and belief, been previously 
known or used; has paid into the Treasury of the United States the 
sum of thirty-five dollars, and presented a petition to the Commis- 
sioner of Patents signifying a desire of obtaining an exclusive prop- 
erty in the said improvement and praying that a patent may be 
granted for that purpose-. 

These are, therefore, to grant, according to law, to the said Henry 
Millengar, his heirs, administrators, or assigns, for the term of seven- 
teen years from the fifth day of April, one thousand eight hundred 

and sixty-four, the full and exclusive right and liberty of 
479 making, constructing, using, and vending to others to be 

used, the said improvement, a description whereof is given in 
the words of the said Henry Millengar in the schedule hereunto 
annexed and is made part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this fifth day of 
April, in the year of our Lord one thousand eight hundred and 
sixty-four, and of the Independence of the United States of America 
the eighty-eighth. 

[ SEAL. | J. P. USHER, 
7 Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
JOHN L. HAYES, 
Act’g Commissioner of Patents. 


480 The schedule referred to in these letters patent and mak- 
ing part of the same. 


To all whom it may concern: 
Be it known that I, Henry Millingar, of Pittsburgh, in the county 


| an " 
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of Allegheny and State of Pennsylvania, have invented a new and 
useful improvement in the manufacture of siding; and I do hereby 
declare that the following is a full, clear, and exact description of 
thegame, reference being had to the accompanying drawings, mak- 
ing a part of this specification, in which— 

Figure 1 is a vertical section of a series of strips of siding made 
according to my invention and nailed to a stud,zz. Figure 2 indi- 
cates the plane of section; figure 2, an outer view of the same; 
figure 3,a detached end view of a board or plank grooved and 
ready for slitting. 

Similar letters of reference indicate corresponding parts in the 


several figures. 


This invention relates to a new and useful improvement in the 

manufacture of siding for frame buildings. The object of the in- 

vention is to economize in the manufacture of the same and 

481 atthe same time produce equally as good an article as that 
manufactured on the old plan. 

The invention consists in grooving boards or planks of a suitable 
thickness at each side and then slitting the boards or planks ob- 
liquely, substantially as hereinafter described, whereby a rebate is 
formed at the lower edge of each piece of siding to lap over the 
upper edge of the piece immediately below it, and the whole width 
of the inner surfaces of the siding made to abut snugly against the 
studs. 

To enable those skilled in the art to fully understand and con- 
struct my invention I will proceed to describe it. 

A, figure 8, represents an end view of a board or plank of suitable 
thickness—say an inch and an eighth. This board or plank is 
grooved at each side in an ordinary grooving machine, both sides 
being grooved simultaneously as the board or plank is run through 

the machine. The grooves, which are designated by a a, are 
482 of rectangular form, and are cut into the board or plank at the 
centre of its width. 

After the board or plank is thus grooved it is slitted obliquely, 
as shown in figure 3, the kerf, which is indicated by the dotted lines, 
extending from the inner part of one groove at one side of it to the 
inner part and opposite side of the other groove. The board or plank 
thus slitted forms two pieces of siding with a rebate at one edge 
which is of sufficient width to receive, when nailed to the studs of a 
building, the upper edge of the piece of siding immediately below 
it, as shown clearly in Fig. 1, in which B represents a stud and C 
the pieces of siding nailed to it. 

It will be seen from the above description that the width of the 
grooves a should be fully equal to the width of the lips 5 at each 
side of it in order that the siding may be lapped, as described. By 
this arrangement the inner surfaces of the siding is made to abut 
snugly against the studs, and each pi-ce of siding is nailed to the 
studs just above the lap, as shown in figure 1. This siding may 

be manufactured at a less cost than the ordinary siding. 
483 Having thus described my invention, what I claim as new 
and desire to secure by letters patent is— 
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The method herein described of producing rebated siding boards, 
which consists in first grooving both edges of the stuff and then 
slitting it obliquely between the grooves, all as set forth. 

HENRY MILLINGAR. 

Witnesses : 

WM. BECK. 
C. B. McVAY. 


(Here follows diagram marked p. 484.) 


485 Derenpant’s Exutpit D.C. No. 15. Filed with the Exam- 
iner this 13th day of October, 1881. E. Forrest, Exaininer. 


T. E. Brown 
vs. In Eq. No. 7289. 
Tue Dist. oF Cot. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Hinchman, Hinchman & 
Hinchman June 30, 1863, No. 39099, for table for reciprocating 
saws. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. | KEK. M. MARBLE, 


Commissioner. 
486 No. 39099. 


United States of America to all to whom these letters patent shall 
come: 

Whereas Chas. C. Hinchman, of Clarksboro’, New Jersey, has al- 
leged that he has invented a new and useful table for reciprocating 
saws (he having assigned his right, title, and interest in said inven- 
tion to self, J. M. Hinchman, and J. R. Hinchman, of same place), 
which he states has not been known or used before his application ; 
has.made affirmation that he is a citizen of the United States; that 
he does verily believe that he is the original and first inventor or 
discoverer of the said improvement, and that the same hath not, to 
the best of his knowledge and belief, been previously known or 
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used; has paid into the Treasury of the United States the sum of 
‘ thirty-five dollars, and presented a petition to the Commissioner of 
Patents signifying a desire of obtaining an exclusive property in 
the said invention and praying that a patent may be granted for 
that purpose : 

These are, therefore, to grant, according to law, to the said Hinch- 

man, Hinchman & Hinchman, their heirs, administrators, 
487 _orassigns, for the term of seventeen years from the thirtieth day 
of June, one thousand eight hundred and sixty-three, the full 

and exclusive right and liberty of making, constructing, using, and 
vending to others to be used the said invention, a description whereof 
is given in the words of the said Chas. C. Hinchman in the schedule , 
hereunto annexed and is made part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my band, at the city of Washington, this thirtieth 
day of June, in the year of our Lord one thousand eight hundred 
and sixty-three, and of the Independence of the United States of 
America the eighty-seventh. 

[SEAL. ] J. P. USHER, 
: Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 
Commissioner of Patents. 


488 The schedule referred to in these letters patent and making 
part of the same. 


To all whom it may concern : 

Be it known that I, C. C. Hinchman, cf Clarksboro’, Gloucester 
county, New Jersey, have invented an adjustable table for recipro- 
cating saws; and I do hereby declare the following to be a full, 
clear, and exact description of the same, reference being had to the 
accompanying drawing and to the letters of reference marked 
thereon. 

My invention consists of a certain adjustable table for reciprocat- 
ing saws, fully described hereafter, whereby the proper bevel may 
be imparted to the ribs of vessels and other objects with accuracy 
and facility. 

In order to enable others skilled in this class of machinery to 
make and use my invention, I will now proceed to describe its con- 
struction and operation. 

On reference to the accompanying drawing, which forms a part 
of this specification, Fig. 1 isand end view of my improved adjustable 
table for reciprocating saws; Fig. 2 a rear view of Fig. 1, and Fig.3 
a vertical section of part of the table drawn to an enlarged 

scale. 
489 Similar letters refer to similar parts throughout the several 
views. 

A represents the top and B the base of the table, and to this base 


190 TALLMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


are secured plates a a, carrying sma!l rollers 6, which are grooved on 
the edge for the reception of the segmental plates B, two of which 
are secured to the top A of the table, one near each end of the same, 
in the manner best observed on reference to Fig. 3. 

Two screw stems, € e, project from and in the present instance 
form a part of each segmental plate, each stem passing through a 
staple, EK, secured to the under side of the top A of the table, and 
the stem being furnished above and below the staple with a suit- 
able net. 

One of the segmental plates D has teeth cut in its upper edge, and 
into these teeth gears a pinion, F, on a shaft, G, which turns in suit- 
.able bearings secured to the base B of the table. 

On the same shaft G is a worm wheel, H, into which gears a 
worm, I, secured to the vertical shaft J, which turns below in the 

base Band above in a suitable standard, m, secured to the 
490 base, the upper end of the shaft being furnished with a suit- 
able band wheel, K. 

To the rear of the base B is secured a standard, L, and to the 
upper end of the latter is secured a graduated quadrant, M. It will 
be seen that on turning the shaft J the pinion E, acting-on the teeth 
of the segmental plate D, will cause the said plate to turn and the 
top A of the table to be-tilted laterally, so as to assume any inclined 
position desired. It will also be seen that by adjusting the nuts of 
the screw stems e the top of the table may be more elevated at one 
end than the other. 

A vertical reciprocating saw, which it has not been deemed nec- 
essary to illustrate other than by the dotted lines w, Fig. 1, is ar- 
a to pass through a suitably bevelled opening in the top of the 
table. 

Supposing that the rib of a vessel has to be bevelled at the edge 
by the action of the saw instead of by- the tedious and laborious use 

of adzes and axes, the bevelled edge of the rib to be the same 
491 throughout, the top of the table is in the first instance so ad- 

justed in height in respect to the thickness of the rib that the 
point x, which represents the centre on which the table turns, shall 
be midway between the upper and under side of the rib to be oper- 
ated on. 

The bevel having been determined on and ascertained by a suit- 
able instrument having graduations similar to those on the gradu- 
ated quadrant N, the attendant at once adjusts the top of the table 
by turning the shaft J until a point on the rear edge of the table 
coincides with that mark on the quadrant M which corresponds 
with the mark on the instrument. The table is then in a position 
to receive the rib, the edge of which must necessarily be cut by the 
saw to the desired angle. 

If a varying bevel has to be imparted to the edge of the rib, then, 
as the saw acts on the same, the shaft J must be gradually turned 
by the attendant, who watches the quadrant and notes the posi- 

_ tion assumed by a point on the table in respect to this quad- 
492 rant, the latter determining the desired bevel and the varia- 
tions of the same. 
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In sawing some ribs of peculiar shape it is necessary to elevate 
one end of the top A of the table more than the other, which can 
be readily done by adjusting the nuts of the screw stems e e. 

I claim as my invention and desire tc secure by letters patent— 

Firstly. The table composed of the top A and base B, the former 
having segmental plates D adapted to rollers on the base, and the 
whole being arranged and operating and teing combined with a 
reciprocating saw, substantially: as specified. 

Secondly. In combination with the top A of the table and its 
segmentz.] plates D, I claim the pinion F, gearing in teeth formed 
on one of the said plates, the said pinion being operated by the 
gearing herein described or any equivalent to the same, for the pur- 
pose specified. 

Thirdly. In combination with the adjustable top A of the 
493 _ table, I claim the graduated quadrant M for the purpose set 
forth. 

In testimony whereof I have signed my name to this specifica- 
tion in the presence of two subscribing witnesses. 

CHAS. C. HINCHMAN. 

Witnesses : 

HENRY HOWSON. 
JOHN WHITE. 


(Here follows diagram marked p. 494.) 


495 DkrEFENDANT’s Exuisit D.C. No. 16. Filed with the Exam- 
iner this 13th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown. 
VS. fis Eq. No. 7289. 
THE Dist. oF Cou. 
(2-175.) 
DEPARTMENT OF THE INTERIOR, 
[ Vignette. | 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shail come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted the Bordentown Machine 
Company June 20, 1865, No: 48349, for improvement in saw-mills. 

[In testimony whereof I, E. M. Marble, Commissioner of Patents, . 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. | 

[SEAL. ] E. M. MARBLE, 
Commissioner. 
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496 No. 48349. 


United States of America to all to whom these letters patent shall 
come: 

Whereas William A. Wright and James Molyneux, of. Borden- 
town, New Jersey, have alleged that they have invented a new and 
useful improvement in saw-mills (they having assigned their 
right, title, and interest in said improvement to the Bordentown 
Machine Company), which they state has not been known or used 
before their application; have made oath that they are citizens 
of the United States; that they do verily believe that they are 
the original and first inventors or discoverers of the said im- 
provement, and that the same hath not, to the best of their knowl- 
edge and belief, been previously known or used; have paid into the 
Treasury of the United States the sum of thirty-five dollars and pre- 
sented a petition to the Commissioner of Patents signifying a desire 
of obtaining an exclusive property in the said improvement and 
praying that a patent may be granted for that purpose: 

These are, therefore, to grant, according to law, to the said The 

Bordentown Machine Company, their successors or assigns, 
497 for the term of seventeen years from the twentieth day of 

June, one thousand eight hundred and sixty-five, the full 
and exclusive right and liberty of making, constructing, using, 
and vending to others to be used, the said improvement, a descrip- 
tion whereof is given in the words of the said Wright and Molyneux 
in the schedule hereunto annexed and is made part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twentieth 
day of June, in the year of our Lord one thousand eight hundred 
and sixty-five, and of the Independence of the United States of 
America the eighty-ninth. 

[SEAL. ] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 


Commissioner of Patents. 


498 The schedule referred to in these letters patent and making 
| part of the same. 


To all whom it may concern : 

Be it known that we, William A. Wright and James Molyneux, 
- both of Bordentown, Burlington county, New Jersey, have invented 
an improved saw-mill; and we do hereby declare the following to 
be a full, clear, and exact description of the same, reference being 
had to the accompanying drawings, and to the letters of reference 
marked thereon. 

Our invention consists of a saw-mill constructed and operating in 
the peculiar manner described hereinafter, so as to cut ship-timbers 
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and other irregular forms, the mill being at the same time applicable 
to plain work. 
~In order to enable others skilled in this class of machinery to 
make and use our invention, we will now proceed to describe its 
_ construction and operation. 
On reference to the accompanying drawings, which form a part of 
this specification, figure 1 is a front view of our improved saw-mill; 
« Fig. 2, a vertical section; Fig. 3, a sectional plan on the line12; Fig. 
4,a vertical section on the line 3 4, Fig. 2, of part of the machine 
drawn to an enlarged scale; and Fig. 5, an inverted plan view of 
part of Fig. 4. 
Similar letters refer to similar parts throughout the several views. 
The stationary frame of the machine consists of the uprights A 
and A’, connected together by the cross-beams B, C, and C’ and D, 
the whole being secured to a suitable foundation. 
E is the movable frame of the machine, and is hung at the point 
z, Fig. 1, to the cross-beam C’ of the stationary frame. The upper 
edge of the movable frame E forms part of the circumference of a 
circle described from the point z, and on this upper edge are formed 
teeth a, into which gears the worm 0 on the shaft F, which turns in 
suitable bearings on the top of the stationary frame. Near each 
edge of the movable frame E are guides e e, in which the saw-frame 
G is arranged to reciprocate, motion being imparted to this frame 
through the medium of the pitman fand-a crank-wheel, h, from 
the shaft H, which turns in the cross-beam C of the stationary 
4 frame. 
A circular table, 1, rests on the cross-beams C and C’, and is so 
confined thereto that it can turn freely, but have no verti- 
499 cal movement, the surface of this table being as near as 
” possible to the point z—that is, to the center of vibration of 
the frame E. Throughout a portion of the circumference of the 
table I are teeth into which gear the teeth of a pinion, J, on the 
vertical shaft &, which turns on the stationary frame. A roller, K, 
| the surface of which projects slightly above the surface of the table 
I, turns in bearings on the under side of the said table, and to the 
journals of the roller is loosely hung a plate, L, the form of which 
will be best observed on reference to Fig. 5. The tendency of this 
plate L, acted on, as it is, by a spring or weight, is to bear upon the 
periphery of the crank-wheel h, Fig. 4. 

To the top of the plate L are hung two pawls, m m, one engaging 
into a ratchet-wheel, n, at one end of the roller and the other into a 
similar wheel at the other end of the roller, to which a suitable fric- 
tion is imparted by a spring, y. 

The frame G is furnished with a suitable saw, g, which passes 
through the table I. 

By turning the shaft F the frame E, with its saw-frame G, may be 
made to assume any angular position from that shown in Fig. 1 to 
a reverse position. This movement of the said frame E to any de- 
sired angle in no way interferes with the continued reciprocating 
motion of the saw-frame. : 

The movable frame may be so adjusted that the saw will cut a 
25—137 
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ae of timber, R, to the bevel shown in Fig. 1, and if the timber 
1as to be cut at an angle varying from one end to the other, which 
is frequently required in preparing ships’ timbers, the angle of the 
saw-frame may be gradually changed by turning the shaft F as the 
operation of the saw continues. The timber to be cut tests on the 
table I and bears on the roller K, which may be corrugated. As the 
shaft H revolves a vibrating motion is imparted to the plate L by 
the crank-wheel h, and consequently an intermittent rotary motion 
is imparted through the pawls m and ratchet-wheels n to the roller 
which feeds the timber as it is being acted on by the saw. 

In sawing curved pieces of timber, such as ships’ ribs, it becomes 
necessary to turn the table I to such a position that the roller will 

induce the timber to move in the direction of the desired curve. 
500 lt will be seen thet the plate L is of such a form and extent 

that, although moving with the table, it will continue to bear 
on the crank-wheel h, and will, therefore, continue to perform its duty 
of operating the roller after the table has been turned in one direc- 
tion or the other and, in fact, during the turning of the table. 

It will be evident that the simple saw-mill above described is 
especially adapted for cutting ship timbers, which are curved, and 
which have varying bevels; at the same time it is applicable to any 
plain work. 

We wish it to be understood that we do not desire to claim, broadly, 
a saw-frame so constructed that it can be moved to different angles 
without interfering with the reciprocating motion of the saw; but 

We claim as our invention and desire to secure by letters patent— 

1. The frame E, its teeth a, the worm 6, saw-frame G, pitman f, 
driving-shaft H, crank h, the whole being arranged for joint action 
and in respect to the stationary frame, as and for the purpose herein 
set forth. 

2. The movable table I, with its roller K, in combination with 
the movable frames E and G. 

3. The roller K, its ratchet-wheels, the plate L and pawls m, and 
wheel h, or its equivalent, the whole being arranged and operating 
substantially as and for the purpose herein set forth. 

_iIn testimony whereof we have signed our names to this specifica- 
tion in presence of two subscribing witnesses. | 
WM. A. WRIGHT. 
: JAS. MOLYNEUX. 

Witnesses : 

S. C. FORKER. 
J. C. HOWSON. 


(Here follows diagram marked p. 501.) 
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502 | Exurisit No. 17. 


T. E. Brown 


U8. bin Equity. No. 7239. 
Tue Dist. or Cot. 


Defendant’s Exhibit D. C. No. 17, filed with the examiner this 14th 
day of October, 1881. 


E. FORREST, Examiner. 
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503 ExHisirT 18. 
T. E. Brown i] 


vs. 
THE Dist. oF CoOL. f 


Defendant’s Exhibit D. C. No. 18, filed with the examiner this 21 
day of October, 1881. 
E. FORREST, Examiner. 


In Eq. No. 72389. 


504  Derenpant’s Exursit D.C. No. 19. Filed with the Exam- 
iner this 20th day of October, 1881. E. Forrest, Examiner. 


T. E. Brown 
vs. In Eq. No. 7239. 
Tue Dist. oF CoOL. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 


UNITED STATEs PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of pages 762, 763, and all of 
page 764, except last two lines, to be found in a volume entitled 
“Turning and Mechanical Manipulation,” by Charles Holtzapffel, 


London, 1847. 3 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this twenty- 
seventh day of October, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 

[SEAL. | EK. M. MARBLE, 
Commissioner. 


505 Turning and Mechanical Manipulation. By Charles Holtz- 
apffel. London, 1847. 


Extracts. 


Pages 762, 763, & 764, excepting the last two lines on page 764. 


Page 762. The guide for angles is represented in Fig. 740 in the 
position for cutting rectangular pieces from the end of a long bar, 
and the edge p p of the parallel guide then serves as a stop for the 
width of the blocks thus removed. By the similar employment of 
an oblique position, such as that shown in Fig. 741, rhomboidal 
pieces of any angle and magnitude may be as readily produced. 


(Here follows diagram marked p. 5053.) 


When the pieces are not cut from the end of a long rod, but are 
small, and only require to be reduced to any exact size, it 1s more 
convenient to affix the stop for width upon the fence or the semi- 

circular protractor, as in Fig. 741, and in this manner small 
506 pieces can be easily sawn into regular or irregular polygons 
of any particular angles and numbers of sides. 

In cutting mitres, as for picture frames, the one piece would be cut 
by placing the semicircular fence in the position Fig. 741, but for the 
other piece of the mitre it 1s necessary to place the semicircle as in 
Fig. 742, so that the guide may precede the work that is to be sawn. 
Consequently, unless the slide will admit of being withdrawn from 
the groove and replaced the other end foremost, there should be two 
holes for the thumb screws and two indexes for the graduations. 

Although the oblique fence may be placed at the smallest an- 
gle and even parallel with the saw, yet when the pieces are re- 
quired to be thin and acute it is more generally convenient to pre- 
pare with the apparatus, Fig. 740, a wooden guide of the particular 

angle and of the form shown in Fig. 739, p being the 

Page 763. parallel rule, g the guide or bevelled block, and w the 

work. <A separate wooden block is necessarily re- 

quired for every angle, and the parallel guide is still avail- 

507 able in determining the general width or thickness of the 
work. 

When the pieces are parallel in one direction and bevelled in the 
other they may be cut out without any waste beyond that arising 
from the passage of the saw. In such cases the work is prepared as 
a parallel piece equal in thickness to the parallel measure of the 
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objects, and the work is turned over between every cut so as to saw 
the pieces “ heads and tails,” or the wide end of the one from the 
narrow end of the other, as shown by the dotted lines in Fig. 739. 
This mode is employed for ivory knife handles and for the thin slips 
for covering the keys of piano-fortes, which are made thicker in 
front, where the principal wear occurs. 

Triangles may be sawn out of parallel slips in a similar manner. 
Thus, by using guides at the angle of forty-five dedrees and turning 
the work over each time, right-angled triangles r are produced ex- 
actly of one size; with sixty degrees, equilateral triangles e, and so 
on for all others having two equal sides, a half triangle at each end 

being the only waste. In manufactories where large quanti- 
508 ties of bevelled works are sawn it is usual to employ a wooden 

bevel guide for every different angle required, both from mo- 
tives of economy and also to prevent the accidental misadjustment of 
variable guides, and sometimes the unchangeable guides are made 
in metal. : 

9. Sawing bevelled edges and oblique prisms or those in which 
the angular variations are in the vertical plane: 

In cutting pieces with bevelled edges a supplementary bed of 
metal, the hinge of which is quite close upon the saw platform and 
against the saw, is occasionally employed. This may be set at all 
angles by a stay and binding screw ; but the more simple and usual 
plan is toemploy supplementary wooden beds planed to the definite 
angles required and through which beds the saw is allowed to cut 
a thin kerf, as usual. 

A pretty example of the use of inclined saw beds is seen in the 
isentian mosaic works, consisting of groups either of triangles, 
rhombuses, or of squares, cut in different colored woods and ar- 

ranged so as to constitute various patterns, which it is pro- 

509 posed to distinguish as triangular mosaics and square mosaics. 

Mr. James Burrowes, of Tonbridge Wells, informs the 

Page 764. author that nearly every sort of wood is used, both 

English and foreign, and also many sap woods, but 

principally holly and ebony for white and black, and barwood, bar- 

berry, beech, cam-wood, cherry, deal, fustic, green ebony, kingwood, 

laurel, laburnum, lilac, mulberry, nutmeg, orange, partridge, plum, 

purple, yew, and walnut for various colors. Mr. Burrowes adds 

that he was the first to introduce the work in Tonbridge ware 

turnery, boxes, and toys, although striped, feathered, and tessel-ated 

works somewhat of the same kind were used long prior in the band- 
ings and stringings of ornamental cabinet work. 

For the triangular mosaics beds of the angles of 45 and 223 de- 
grees are principally used, but others of 15, 30, 60, and 75 degrees 
are also occasionally employed. ‘They require guides for parallel- 

ism, either to be applied to the inclined beds themselves or 
510 to be added to the parallel rule, with the power of adjustment 

vertically as well as horizontally. Very thin saws are used, 
and they project but little through the beds. 


(Here follows diagram marked p. 5103.) 
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The wood is cut in pieces six or seven inches long, first into 
veneers of appropriate thickness, the formation of which into slender 
squares requires no explanation. Figure 743 shows that a bed of 
45 degrees will at one cut for each piece convert the veneer into 
rhombuses figured separately at a,the acute angles of which measure 
45, the obtuse 135 degrees each, and when the wood is turned over 
between each cut right-angled triangles 6 are produced with the same 
bed. When, as in the dotted line, Fig. 748, the bed measures 223 
degrees, and the work is also turned over, triangles are produced, 
such as c, and from which three figures, a b c, almost all the work 


1s compounded. 


511 EXHIBIT 20. 


T. E. Brown 
vs. In Eq. No. 7239. 


Tue Dist. oF Cot. . 


Defendant’s Exhibit 20, filed with the examiner this 27th day of 
E. FORREST, Examiner. 


‘ October, 1881. 
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512 In the Supreme Court of the District of Columbia. 
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513 Filed Jun- 1, 1882. R. J. Meigs, clerk. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown re 
v. Equity No. 7239. 
Tue District oF COLUMBIA. 


Be it remembered that at an examination of witnesses begun and 
held on the 13th of March, A. D. 1882, and at other times by ad- 
journments at the law offices of Messrs. Worthington & Heald, 
No. 501 F street northwest, Washington, D. C., and by con- 
sent or agreement of counsel, personally appeared before Albert 
Harper, an examiner in chancery of this court, the within-named 
witnesses, W. Cranch McIntire, Henry 8. Davis, Daniel E. Speer, 
and Daniel N. Row, who, being produced in rebuttal for the com- 
plainant and being duly sworn to tell the truth, the whole truth, and 
nothing but the truth touching the matter at issue in said cause, 
deposes and says: 


514 Monpnay, March 13, 1882—1 ’c’k p. m. 
Met pursuant to notice. 


Present: Counsel for the respective parties; also the examiner, 
and— 


W. Crancu McIntire, who, being recalled as a witness in rebut- - 


tal on behalf of the complainant, deposes and says: 


Direct examination by Mr. WorTHINGTON: 


Q. You have previously been sworn and examined in this case? 

A. I have, sir. : 

Q. Have you examined and do you understand the English pat- 
ent of Chambers filed in evidence by the defendant in this caseand 
marked Exhibit D. C. No. 10? 

A. I have examined it and I think I understand it. 

Q. Will you please compare it with the patent of Tallmadge E. 
Brown, assignee of Turner Cowing, Complainant’s Exhibit A in 
this case, and state to what extent, if any, you find the subject-mat- 

ter of the Cowing’patent contained in that of Chambers? 
515 Compare the two patents and state to what extent the sub- 
ject-matter of the two patents is substantially alike, if at all. 

A. As I understand the two patents, the only point in which they 
are alike seems to be the wedge-shaped spaces between the blocks 
for the reception of filling material, but the configuration of the 
blocks, as well as the material from which they are made, differs 
essentially and in this particular: The Chambers patent describes a 
block composed of stone and having all of its sides tapering so that 
the space occupied- by the filling between contiguous stones would 
necessarily surround each and all of the stones, while in the Cow- 
ing patent the blocks are composed of wood and have one or two 
of their sides tapering for the reception of the concrete filling. I 
find also in the English patent of Chambers that the blocks are 


: 
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cemented at their bases by a cohesive cement for given distances in 
order to secure them at their bases, while no such provision is neces- 
sary in the Cowing patent, and the reason that no such provision is 

necessary in the Cowing patent is that, the blocks being com- 
516 posed of wood capable of compression, the concrete material 

interposed between them is capable of being wedged and forced 
into the surface of the wood, forming, as it were, knuckles or locks. 
In further explanation of my understanding of the English patent 
I would say that I understand the blocks to be very irregular in 
form, although the drawing shows the diagram of a truncated pyra- 


‘mid. The inventor or patentee, however, states in his specification 


that the gist of his invention rests in the idea of having them 
smaller at the top than at the base. He distinctly states that the 
form represented in his diagram or drawing would be very ex- 
pensive to produce, and hence impracticable. 

Q. Please state whether, in your opinion, the block and pavement 
patented in the Cowing patent are or are not substantially contained 
in the Chambers patent. 

A. From what I have already stated I am necessarily of the 
opinion that they are not contained in the Chambers patent. 

Q. You have stated that the Cowing patent is for a block 

517 having one or two of its sides inclined. The claim of that 

patent is fora block having “one or more of its sides in- 
clined.” Please explain this apparent discrepancy. 

A. I have read the entire specification or description of the Cow- 


ing patent prior to the claim, and it relates particularly and essen- 


tially to a block having one or two only of its sides beveled, and 
the language of the claim being inconsistent with that description 
I assume that it is a clerical error; that it should read, instead of 
one or more of its sides, one or two of its sides, for the reason that 
no explanation is given in any part of the specification as to any 
more than two of its sides inclined, nor does the drawing attached 
to the patent show a block having more than two of its sides in- 
clined. 

A. Have you examined and do you understand the English pat- 
ent of Lindsey, put in evidence by the defendant in this case and 
marked Exhibit D.C. No. 9? 

A. I have examined it and think I understand the same. 

Q. Please compare it with the Cowing patent in the same 
518 way in which you have compared the Cowing patent and 
that of Chambers. 

A. The English patent of Lindsey also describes a pavement com- 
posed of stone blocks, the only difference between that and the 
Chambers patent resting in the fact that in the Lindsey patent the 
interstices between the blocks are closed with wedge-shaped pieces 
of stone, forming practically a continuous smooth surface, and in 
the further fact that in the details of laying the stones they are so 
arranged as to present in the center and at equal distance from the 
center three surfaces or tracks, upon which the wheels of passing 
vehicles may roll, and necessarily differs substantially from the 
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Cowing patent, as I have already referred to in my comparison of 

said patent with the Chambers patent. 

Q. In what respect, if any, is the pavement described in the patent 
of Lindsey like a pavement composed of the blocks described by 
Cowing in his patent ? yo 

A. Such a pavement would only be like the Cowing patent from 

the fact that wedge-shaped spaces or interstices exist be- 

519 tween the blocks, but such spaces are not arranged in the 

same relations with the road-bed as in the Cowing patent, nor 
are they filled in the same way, nor does the filling accomplish the 
same result. 

Q. Now, I wish you would describe more particularly than you 
have already done the different results obtained by the use of wood 
instead of stone ip such pavements as those described in the three 
patents you have just been comparing. 

A. In the use of stone blocks with spaces between adjacent blocks 
the material used for filling said spaces can only serve as a lock by 
natural cohesion or by the weight of material composing the filling, 
and is liable to become loosened and disintegrated by travel upon 
the street, while in the wooden pavement the filling material placed 
in the wedge-shaped interstices when forced downwardly has a ten- 
dency to extend laterally into the fiber of the wood and seat itself 
therein, so that jarring of the pavement will not tend to displace 

the same, and will serve as a, continuous lock to the blocks, 
-520 preserving the road-bed or surface of the street. 

Q. What, if any, advantage would a pavement composed of 
the Cowing blocks, as described in his patent, have over a pavement 
made according to the Chambers method, growing out of the fact 
that in the latter one-half of the spaces between the blocks are in a 
line parrallel with the line of the street, while in the Cowing patent 
they are all at right angles to the line of the street ? 

A. The disadvantage resulting from the arrangement of the in- 
terstices as in the Chambers patent would be the fact that those 
interstices which are parallel to the line of the street would soon be 
formed into ruts by the action of the wheels of vehicles passing 
over the same, consequently loosening the structure, while in a 
pavement laid aecording to the Cowing patent the wheels would 
always practically bridge the interstices and the latter form substan- 
tially footholds for horses, there being necessarily less liability in 
the latter form of pavement of destruction by traffic than in the 


_ former. 


Q. Have you examined and do you understand the patent 
521 known in these proceedings as the Miller & Mason patent, 
being defendant’s exhibit in this case D. C. No. 6? 

A. I have, and I think I do. 

Q. In the specification of that patent is this expression: “ The 
blocks can be cut with less waste of material by cutting them from 
timber and splitting the timber with the proper bevel.” Please 
state whether in anything contained in the drawings, specifieations, 
or claims of that patent you find anything substantially identical 
with the process of making blocks set forth in the patent No. 94063 
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‘which is in evidence in this case and marked Complainant’s Ex- 
- hibit G. 


A. Ido not, and for the reason that if the expression in that 


. patent to which you have referred (the Miller & Mason patent) 


meant to convey the idea covered by the patent of Ballard and 
Waddell such expression would be inconsistent with the body of the 
specification of the Miller & Mason patent, and I have no difficulty 
in harmonizing the paragraph referred to with the balance of the 
specifications, because it is apparent that according to the 
522 description of this patent a block may be cut from the piece 
of timber and then split endwise, as illustrated in the ex- 
hibit filed in this case marked Complainant’s Exhibit 2, figure I 
of said exhibit. A block made in that way would conform to the 
paragraph you have quoted and be in harmony with the body of 
the specification, in which it is stated that the blocks are of the 
usual size, having the fiber vertical. A block made as just de- 
scribed would have the fiber vertical and intersected by the two 
oblique sides of the blocks, while according to the method described 
by the patent of Ballard and Waddell and its splitting process the 
blocks produced would have but one side intersecting the fiber. 

Q. I wish you would state whether from a stick of timber having 
its grain mathematically straight it would or would not be possible 
to make paving blocks in the manner indicated in the Ballard and 
Waddell patent just mentioned, having the fiber vertical. 

A. It would not be possible. 

Q. Have you examined, and do you understand, the ex- 


523 tract from Charles Holtzafeffell’s work entitled “ Turning and 


Mechanical Manipulation,” which has been put in evidence 
by the defendant in this case, and is marked Exhibit D. C. No. —; 
also the patent of McBird, Exhibit D. C. No. 11, and the patent of 
Normand, Exhibit D. C. No. 12, and the patent of Crosby, Exhibit 
D. C. No. 13, and the Millegan patent, Exhibit D. C. No. 14, and the 
ager of Hinchman, Hinchman and Hinchman, Exhibit D. C. 

o. 15, and the patent of the Bordentown Machine Company, Ex- 
hibit D. C. No. 16? 

A. I have examined these several exhibits and think I understand 
generally what they describe and show. 

Q. Please compare these patents with that of Ballard and Wad- 
dell, 94063, Complainant’s Exhibit G. 

A. In all of these exhibits there is shown and described machin- 
ery of various constructions, involving saws for the cutting of tim- 
ber and stone, and platforms or beds for the reception of the work to 
be operated upon are designed to be tiJted at an angle to the cutting 

edge of the saw for producing oblique cuts, but in none of 
524 them do I find anv suggestion such as is involved in the Bal- 

lard & Waddell method of presenting the timber to be cut so 
that the longitudinal direction of the fiber is intersected in a plane 
greater or less than a right angle, and the subsequent splitting of a 
block produced by such sawing on the same table and at the same 
angle to produce two blocks of precisely the same form and having 
the fiber in each intersected at only one side and the base of the 
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Cowing patent, as I have already referred to in my comparison of 
said patent with the Chambers patent. 

Q. In what respect, if any, is the pavement described in the patent 
of Lindsey like a pavement composed of the blocks described by 
Cowing in his patent ? | 

A. Such a pavement would only be like the Cowing patent from 

the fact that wedge-shaped spaces or interstices exist be- 
519 tween the blocks, but such spaces are not arranged in the 

same relations with the road-bed as in the Cowing patent, nor 
are they filled.in the same way, nor does the filling accomplish the 
same result. 

Q. Now, I wish you would describe more particularly than you 
have already done the different results obtained by the use of wood 
instead of stone ip such pavements as those described in the three 
patents you have just been comparing. 

A. In the use of stone blocks with spaces between adjacent blocks 
the material used for filling said spaces can only serve as a lock by 
natural cohesion or by the weight of material composing the filling, 
and is liable to become loosened and disintegrated by travel upon 
the street, while in the wooden pavement the filling material placed 
in the wedge-shaped interstices when forced downwardly has a ten- 
dency to extend laterally into the fiber of the wood and seat itself 
therein, so that jarring of the pavement will not tend to displace 

the same, and will serve as a, continuous lock to the blocks, 


‘620 preserving the road-bed or surface of the street. 


Q. What, if any, advantage would a pavement composed of 
the Cowing blocks, as described in his patent, have over a pavement 
made according to the Chambers method, growing out of the fact 
that in the latter one-half of the spaces between the blocks are in a 
line parrallel with the line of the street, while in the Cowing patent 
they are all at right angles to the line of the street ? 

A. The disadvantage resulting from the arrangement of the in- 
terstices as in the Chambers patent would be the fact that those 
interstices which are parallel to the line of the street would soon be 
formed into ruts by the action of the wheels of vehicles passing 
over the same, consequently loosening the structure, while in a 
pavement laid aecording to the Cowing patent the wheels would 
always practically bridge the interstices and the latter form substan- 
tially footholds for horses, there being necessarily less liability in 
the latter form of pavement of destruction by traffic than in the 
former. 

Q. Have you examined and do you understand the patent 
521 known in these proceedings as the Miller & Mason patent, 

being defendant’s exhibit in this case D. C. No. 6? 

A. I have, and I think I do. 

Q. In the specification of that patent is this expression: ‘“ The 
blocks can be cut with less waste of material by cutting them from 
timber and splitting the timber with the proper bevel.” Please 
state whether in anything containcd in the drawings, specifications, 
or claims of that patent you find anything substantially identical 
with the process of making blocks set forth in the patent No. 94063 
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‘which is in evidence in this case and marked Complainant’s Ex- 


hibit G. 
A. Ido not, and for the reason that if the expression in that 


. patent to which you have referred (the Miller & Mason patent) 


meant to convey the idea covered by the patent of Ballard and 
Waddell such expression would be inconsistent with the body of the 
specification of the Miller & Mason patent, and I have no difficulty 
in harmonizing the paragraph referred to with the balance of the 
specifications, because it is apparent that according to the 
522 description of this patent a block may be cut from the piece 
of timber and then split endwise, as illustrated in the ex- 
hibit filed in this case marked Complainant’s Exhibit 2, figure I 
of said exhibit. A block made in that way would conform to the 
paragraph you have quoted and be in harmony with the body of 
the specification, in which it is stated that the blocks are of the 
usual size, having the fiber vertical. A block made as just de- 
scribed would have the fiber vertical and intersected by the two 
oblique sides of the blocks, while according to the method described 
by the patent of Ballard and Waddell and its splitting process the 
blocks produced would have but one side intersecting the fiber. 

Q. I wish you would state whether from a stick of timber having 
its grain mathematically straight it would or would not be possible 
to make paving blocks in the manner indicated in the Ballard and 
Waddell patent just mentioned, having the fiber vertical. 

A. It would not be possible. 

Q. Have you examined, and do you understand, the ex- 


523 tract from Charles Holtzafeffell’s work entitled “ Turning and 


Mechanical Manipulation,” which has been put in evidence 
by the defendant in this case, and is marked Exhibit D. C. No. —; 
also the patent of McBird, Exhibit D.C. No. 11, and the patent of 
Normand, Exhibit D. C. No. 12, and the patent of Crosby, Exhibit 
D. C. No. 13, and the Millegan patent, Exhibit D.C. No. 14, and the 
patent of Hinchman, Hinchman and Hinchman, Exhibit D. C. 
No. 15, and the patent of the Bordentown Machine Company, Ex- 
hibit D. C. No. 16? 

A. I have examined these several exhibits and think I understand 
generally what they describe and show. 

Q. Please compare these patents with that of Ballard and Wad- 
dell, 94063, Complainant’s Exhibit G. 

A. In all of these exhibits there is shown and described machin- 
ery of various constructions, involving saws for the cutting of tim- 
ber and stone, and platforms or beds for the reception of the work to 
be operated upon are designed to be tiJted at an angle to the cutting 

edge of the saw for producing oblique cuts, but in none of 
524 them do I find any suggestion such as is involved in the Bal- 

lard & Waddell method of presenting the timber to be cut so 
that the longitudinal direction of the fiber is intersected in a plane 
greater or less than a right angle, and the subsequent splitting of a 
block produced by such sawing on the same table and at the same 
angle to produce two blocks of precisely the same form and having 
the fiber in each intersected at only one side and the base of the 
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block, where it intersects the plane:side at less than a right angle 
thereto. I do not understand the Ballard and Waddell patent to 
cover any special machinery for accomplishing the end sought, but 
= — in a particular method by which the results are accom- 
ished. 
é Q. Do you find in any of the last-named patents any reference to 
the production of a block having the grain of the wood runniig in 
any determined relation to the sides thereof? * 


A. None whatever. 
Q. Assuming the state of the art involved in this discus- 


525 sion to be exemplified by these last-named patents, state 
H whether or not the paragraph in the Miller & Mason patent, 
i which have been heretofore cited, would of itself enabie one skilled 
| in the art to understand that what is there referred to is what was 
afterwards patented by Ballard and Waddell in the patent marked 
Complainant’s Exhibit G, 


(Mr. Bailey, of counsel for the defendant, objects to the question 
| as incompetent.) 


A. I should think not. 


Cross-examination by Mr. BaItry: 


Q. How were wood pavements made and laid before Cowing’s 
time? 

A. I believe I have testified in my examination-in-chief that I ~~ 
was not familiar with the practical laying of pavements anterior to 
the grant of these patents—made no study of the subject; conse- 
quently I would be incompetent to answer that question. 

Q. Do you know anything about the so-called Nicholson pave- . 
ment ? 

A. Yes, sir; I think I do. 

Q. How is that made? 

A. That is a matter of recollection only. If I recollect cor- 
526 _— rectly, the pavement was composed of rectangular blocks and 
spaced by spacing plank or paling, and the interstices were 

filled with concrete material, the sides of the space being vertical. 

Q. How are the blocks arranged? 

: A. The blocks were arranged from curb to curb in straight rows. 
| If I recollect correctly, the interstices traveled from curb to curb, 
forming foot-holds for the horses. 

Q. In what respect did that pavement differ from the pavement 
described in the Cowing patent? 

A. Differs in the contour of the blocks and the spaces between the 
same, and in the further fact that the bases of the blocks in the 
Cowing patent are contiguous to each other, while in the Nicholson 
pavement they were not, being some distance apart at the base. 

Q. In the pavement the blocks were arranged in rows crosswise 
of the street, with a space for filling material intervening between 
the rows also running crosswise of the street; is that not so? 

A. That is so. 
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527 Q. Were not truncated wedge-shaped wooden paving blocks 
known at the time Cowing applied for his patent? 

A. So far as the record in this case is concerned (and my fa- 
miliarity with the state of the art refers only to this record) such 
blocks were not known prior to the filing of the application upon 
which Mr. Cowing’s patent was granted. | 

Q. Was it not old, at the time Cowing applied for his patent, to 
gain a space between adjoining rows of blocks for the introduction 
of the filling by giving those blocks a truncated wedge-shape form 
and laying them in rows upon their larger ends, as in the Cowing 


‘patent? 


A. It was; but, so far as I am aware, this result was only accom- 
plished by the use of stone blocks, as previously described by me 
aud as illustrated in the English patents to which I have referred in 
my examination. 

Q. There was, therefore, so far as you were informed, nothing 
novel in the form of the block at that time? 

A. So faras I am informed, I should think there was some- 

528 thing novel in the form of the block, for, according to my 

understanding of the Cowing patent, it has two of its sides 

vertical and two others oblique, while in the stone blocks referred 
to all of the sides are, more or less, oblique. 

Q. Does not Lindsey in his English patent, Defendant’s Exhibit 
No. 9, state that each stone or each block is made of a wedge form ? 

A. I had overlooked that paragraph in the Lindsey patent. My 
previous answer, in view of this paragraph, should be modified ac- 
cordingly. 

Q. I understand you, then, to say that in your judgment there 
was nothing novel in the form of the Cowing block at the time he 
applied for his patent? 


(Mr. Worthington, of counsel for complainants, objects to the 
question as assuming that the Cowing patent is for a block, whereas 
it is for a pavement.) 


A. Evidently not, as a mathematical figure. 
Q. And in your judgment, was there anything novel at the time 
he applied for his patent in the manner of laying such shaped blocks 
as illustrated in his patent? 
529 ~ A. There was apparently nothing novel in laying such 
shaped blocks, reducing the necessary space between them. 
Q. Was there anything novel in the filling which he used ? 
A. Concrete filling was not new, I believe, at that time. 
Q. And at that time had not both wood and stone been exten- 
sively used for paving purposes ? 
A. As to stone, I know a great deal had been laid, but as to wood 
I am not familiar with the amount that was laid. 
Q. Did you have anything to do with the Cowing case during its 
pendency as an application in the Patent Office? 


(Mr. Worthington, of counsel for complainants, objects to the 
question as not being cross-examination.) 
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A. I have not the slightest recollection on the subject. I may or 
may not have had something to do with that patent. I have not 
examined the record of the proceedings in that case at all beforc 
the Patent Office. 

Q. Then I wish you would state on what ground you as- 
530 - sume that the use of the words “one or more” in the claim 
of that patent is the result of a clerical error. 

A. For the reason, as I have already explained, that that ex- 
pression in the claim is inconsistent with the drawings and incon- 
sistent with every other part of the specification as I understand it. 

Q. I wish you would look through the certified copy-of the con- 
tents of the Cowing patent, Defendant’s Exhibit No. 5, and state 
whether you do not find that clerical error in a number of places in 
that exhibit, occurring at different times. 

A. In looking over the exhibit referred to I find in the history of 
the case one or more claims where the words “one or more sides ” 
are used, but I still think that in view of the general description in- 
tended to demonstrate that a block might be made with one side 
inclined, or two sides inclined, or that two inclined sides might be 
produced by laying two blocks having one vertical or inclined side 
with one inclined side adjacent—in view of all these facts I think 
that the words “one or more” are intended to mean one or two 

sides. 
531 Q. What do you understand to be intended by the words 
“or other suitable filling ” in the claim of Cowing’s patent, 
Complainant’s Exhibit A? 

A. Any suitable material that will accomplish the same result as 
described in this patent for acting as a key to bind and confine the 
blocks in their places. Those words are usually used in a patent to 
avoid apparently limiting it to any special feature when an equiva- 
lent may be used to accomplish the same result. 


(At the request of defendant’s counsel, adjourned until to-morrow, 
Tuesday, March 14th, 1882, at one o’clock p. m.) 


Turspay, March 14, 1882—2 ’c’k p. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties and the witness. 


W. Cranch McIntire. 
Cross-examination continued by Mr. BaILey: 


Q. Referring to the McBird patent, Defendant’s Exhibit 11, does 
not the patentee by the first cut which he makes produce a rhom- 
boidal-shaped block ? | 

WITNEss: You mean assuming one cut has been made? 
532 Mr. BatLEY: Why, of course. 
A. Yes; he does produce a block of rhomboidal form. 

Q. And does he not by a second oblique cut divide his block into 
two equal wedge-shaped blocks? 

A. He does. 
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Q. And by a method of procedure involving these two cuts does 
he not produce two wedge-shaped blocks without waste of ma- 
terial ? 


A. He does. | 
Q. In what respect, then, does his method of procedure differ 


from that set forth in Ballard & Waddell’s patent, “ Complainant’s 
Exhibit G?” 

A. In this particular both his original cut to produce the rhom- 
boid and the subsequent cut to divide it into two wedge-shaped 
pieces are made upon the material in the same plane, while in the 


‘Ballard & Waddell patent the first cut to produce the rhomboid is 


across the grain. The rhomboid so made is then turned on the 
grain end and split transversly to the original cut, which 
533 would produce the peculiar result, as described, touching the 
relation of the grain, being parallel with one side and oblique 
to the other. | 

Q. Suppose that the material operated on by McBird were wood 
instead of stone would that make the method different ? 

A. Not if the material was subjected to the action of the saw sub- 
stantially the same way. 

Q. Suppose, then, that McBird should operate on wood instead of 
stone, what would be the difference between his method of pro- 
cedure and that described in Ballard & Waddell’s patent referred 
to? 

A. As already stated, the difference would consist in the fact that 
the material operated upon in the McBird case is not turned at right 
angles with the second cut, as it is in the Ballard & Waddell case, 
but remains in its original position upon the horizontal and revolv- 
ing table. 

Q. What would be the effect of cutting a block in the way McBird 
cuts it, so far as the block itself is concerned ? 

A. Assuming that the timber operated upon in both cases 

is alike, the wedge-shaped blocks produced by the McBird 
534 process would have the fiber running parallel with the base 

of the block, while in the Ballard and Waddell process it 
would run, as already described, parallel with one and oblique to 
the other of its sides. | | 

Q. Is not this the only difference between the two, that the second 
oblique cut which divides the rhomboid and the two wedge-shaped 
blocks is, in McBird’s case, made across the grain, while in Ballard 
& Waddell’s case it is made substantially parallel with or in the 
general direction of the grain ? 

A. As far as the cutting operation is concerned, that is true. 


Redirect by Mr. WoRTHINGTON : 


Q. I want to ask you whether you have examined the Nicholson 
patent which is in evidence here, Defendant’s Exhibit D. C. 7. 


(Witness examines said patent.) 


A. I have examined it. 
@. And do you understand it? 
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A. Yes; I do. 
Q. I will ask you to compare that patent in connection 


5385 with the Lindsey patent, Defendant’s Exhibit D. C. 9, and 

the Chambers patent, Defendant’s Exhibit D.C. No. 10, on 
the one hand, with the Cowing patent, Complainant's Exhibit A, 
on the other, and state whether or not the three former combined 
contain substantially the improvement which is patented in the 
latter, and give the reasons for your answer. 

A. I do not think they contain substantially what is covered by 
the Cowing patent, for the reason that the Lindsey patent and the 
Chambers patent illustrate and describe stone block pavements hav- 
ing the peculiarities described in my examination-in-chief, which 
renders keying of the blocks by the interposed material in the inter- 
stices impracticable as compared with the pavement composed of 
wooden blocks, and the Nicholson pavement, though being made of 
wooden blocks, is so arranged that the sides thereof are parallel, 
leaving straight-sided interstices, within which the concrete material 
would not operate to key the adjacent blocks as it would in the case 

of the wedge-shaped space shown in the Cowing patent, hav- 
5386 ing wooden sides, the pressure in the latter case of the con- 

crete material in a vertical direction tending always to wedge 
it outwardly into the sides of the block, and thereby producing the 
more substantial block or key than would be the case either in the 
stone pavement with wedge-shape spaces or the Nicholson pavement 
with the straight-sided or vertical-sided interstices. 


Recross by Mr. BAILeEy: 


Q. Is the opinion you have expressed in your preceding answer 
the result of your observation of the practical difference between the 
kinds of pavements to which you refer? 

A. I have had no practical experience in the laying of wood pave- 
ments, and my opinion is based upon my own theory, resulting from 
a comparison of the several pavements and general discussions 1n con- 
versations years gone by that I have heard. 

Q. Can you recall any one whom you have heard in years gone 

by discuss the comparative merits of such pavements as the 
537 Cowing and Chambers and Lindsey pavements ? 

A. I cannot recall any discussion with special reference to 
the difference between stone and wood, but I recollect on several 
occasions having heard discussed the relative merits in wood pave- 
ments of the wedge-shaped space and the vertical-sided spaces by 
such men as Ballard and Charles F. Blake and others that I do not 
now recollect. At the time I speak of it was the subject of discus- 
sion amongst gentlemen whom I met at that time and who were in- 
terested in wood pavements. I have no practical knowledge on the 
subject, never having been engaged in laying pavements. 


Redirect by Mr. WorTHINGTON: 


Q. Aside from the theoretical advantage of the Cowing pavement 
over the Nicholson pavement which you have referred to, are the 
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two pavements covered by these respective patents substantially the 
same? 


(Mr. Bailey, of counsel for the defendant, objects to the question 
as unwarranted.) 


A. My individual opinion is that they are not substantiall;; 

5388 the same, but that is a question involving a question of law 
as to what constitutes invention or whether there is a differ- 

ence amounting to an invention, which I suppose will be determined 


by those more competent to judge than myself. 


(Adjourned until to-morrow, Wednesday, March 15th, 1882, at 3 
o’clock p. m.) 
WM. C. McINTIRE. 


Subscribed and sworn to before me this 27th day of May, A. D. 


1882. 
ALBERT HARPER, 
Ex’r in Chancery. 


WEDNESDAY, March 15, 1882—3 ’c’k p. m. 


Met pursuant to adjournment. 
At request of counsel for complainant adjourned until Monday, 


March 20th, 1882, at one o’clock p. m. 


Monpay, March 20, 1882— 1 ’c’k p. m. 


Met pursuant to adjournment. 
At request of counsel for complainant adjourned until Tuesday, 
March 21st, 1882, at 3 ’c’k p. m. 


539 | TuEsDAY, March 21, 1882— 3 ’c’k p. m. 


Met pursuant to adjournment. 
At request of counsel for complainant adjourned to Wednesday, 
March 22d, 1882, at 3 ’c’k p. m. 


WEDNESDAY, March 22d, 1882—3 ’c’k p. m. 


Met pursuant to adjournment. 
At request of counsel for complainant adjourned subject to notice. 


540 TuEspay, March 28, 1882, 2 ’c’k p. m. 


Met pursuant to agreement. 
Present: Mr. Worthington, of counsel for complainant, and Mr. 
Francis Miller, of counsel for defendant; also the examiner and— 


Henry S. Davis, who, being produced as a witness on behalf of 
the complainants, of lawful age, and duly sworn, deposes and says: 


Direct examination by Mr. WorTHINGTON: 


Q. Please state your name, age, occupation, and residence. 
A. Henry S. Davis. My age, within a few days, is sixty-eight. I 
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have no occupation at present. My residence is Washington, D. C. 

Q. Do you know Nathan C. Draper, of this city ? 

A. Very well. 

Q. How long have you known him? 

A. It would be impossible for me to fix the date as to how long I 
have known him, but I suppose somewhere in the neighborhood of 

thirty years. 
541 Q. Did you know Josiah Truman ? 
A. Yes,sir. I knew him very well. He is dead. 
When did he die? 
I can’t tell you, sir. Three or four years ago, I think, though. 
Were you ever in business with Truman and Draper ? 
I was. 
_In partnership with them ? 
Yes, sir. 
In what business ? 
In mill business—lumber mill. 
Here? 
Yes, sir. 
What was the name of the partnership? 
. Truman, Draper & Company. 
When was that firm formed ? 
I think it was formed on the 138th of November, 1860. 
How long did you three continue in partnership ? 
. Well, that I can’t answer definitely, but we continued in part- 
nership until I bought Mr. Truman out, and the land records will 
show at what time that was done. 
542 Q. After you bought Truman out who were in the firm 
then—who carried on the business? 

A. Mr. Draper and myself carried it on. 

Q. What was the next change in the firm ? 

A. The next change in the firm was my purchase of the other 
third interest. I purchased a third interest when I first went in. 
I then bought Mr. Truman out afterwards, and his father, Henry 
Truman, owned the other third interest. Mr. Draper owned nothing. 

Q. You bought out the elder Truman ? 

A. I bought him out; then I had the whole concern ; but, in the 
meantime, between the time after I had bought out Mr. Truman, 
Josiah Truman, Mr. Draper, and myself continued the business 
together, and after | bought out the other interest I agreed to sell 
one-half of the interest to Mr. Draper ou certain conditions, which 
he did not comply with ; but I had given him a written paper that 
he should have one-half interest if he paid for it, but he never paid 
a cent, so I had the mill sold by agreement between himself and 
me. 


543 (Mr. Miller, of counsel for the defendant, objects to all this 
testimony as,incompetent and irrelevant.) 

Q. Please look at this paper, dated June 11th, 1864, which is 

signed H.S. Davis, and say whether that is your. signature to that 


paper. 
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A. Yes, sir; and that is my handwriting. 


(Said paper is here offered in evidence by complainant’s counsel, 
and the same is filed herewith and marked Exhibit H.S. D. No. 1.) 


Q. Was this paper.drawn up before or after Truman retired from 
the firm ? 

A. It was drawn up afterwards, as you will see by the date there. 

Q. Can you tell about how long before the date of that paper it 
was that Truman retired from the firm ? 

A. I cannot tell the date, but it was very shortly before that that 
I bought Truman’s interest out—very shortly. 

Q. IT understand you had bought Truman’s one-third interest your- 
self individually ? 

A. Yes, sir. 

Q. And by this paper you offered to sell one-half to Draper? 

544 A. Yes, sir; I offered to sell one-half to Draper. Before I 

offered to sell one-half to Draper I bought Henry Truman 

out, too. When that paper was written out I had bought Henry 

Truman out. This paper is dated June 11th, 1864. You will find, 

I think, by the papers on record that I had bought out Henry Tru- 
man’s interest before I wrote that paper or signed it. 

Q. And you bought out Henry after you bought Josiah, as I un- 
derstand it? 

A. Yes; I think I bought Josiah’s interest some time in 1863 ? 

Q. Now, when did you retire from that mill business altogether— 
about what time ? 7 

A. I retired from there the first of May, 1867—the second of May, 
I believe. 

Q. At any time that you were in that mill business do you remem- 
ber of any work having been done for a man named George Wright, 
who was superintendent at the arsenal in this city? 

A. No, sir; I do not. 

Q. How long have you resided in this city ? 

A. Forty-nine years the 4th of next July. 
545 Q. Can you tell us whether Mr. Draper has been aware of late 
years that you are living here? 

A. Why certainly he knows it. 


Cross-examination by Mr. MILLER: 


Q. Did you have anything to do with the management of this 
business of Draper & Company—this mill company ? | 

A. I had to manageit altogether pretty much after I got there. 

Q. I mean in regard to the work that was done there; did you 
attend to the work that was done or did you attend to the financial 
part of the business ? 

A. I kept the books myself; I don’t recollect of anything in re- 
gard to Mr. Wright-at. the arsenal having any work there; I am 
very confident he did not. | 

Q. That was up to what time? 

A. That was up to the second of May, 1867. 
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Q. Well, who attended to superintending the work that was done 
in the mill? : 
A. Well, Mr. Draper attended to the business and I at- 
546 tended to itand Mr. Truman atiended toit; we all attended 
toit. I was as frequently in there attending to it as anybody 
else almost, and I kept the books myself; made out all the ac- 
counts and collected the bills. 
Q. How long did Mr. Truman continue at the mill ? 
A. I think it was some time in 1863. I can’t give the date, sir; it 
is impossible for me to do so. 
. Was he employed there after that time, do you know? 
No, sir; he was not? 
Do you know whether he was employed there after you left? 
. Never, that I heard of. I think not. 
But do you know anything about it? 
I don’t know. Iam very certain he was not. 
. You retired in May, ’67, you say? 
. Yes, sir; I sold out,as I have already stated, to Draper, Bodine 
and Thomas. 
Q. Were you about the establishment after that time? 
A. No, sir; I was very seldom there. 
Q. I understood you to say that there were two of these Trumans— 
Henry and Josiah? 
A. Josiah was the son of Henry. 
547 Q. Which one acted as foreman of the establishment? 
A. The mill really belonged to the Trumans, but Mr. 
Draper was kind of foreman for them, and he worked upon the mill. 


>POPOPOPS 


Redirect by Mr. WorTHINGTON: 


Q. During the years from 1861 down to 1867 was Mr. Draper en- 
gaged in milling at any mill except the one at which he was with 
you? 

A. No, sir; not that I know of. 

HENRY S. DAVIS. 


Subscribed and sworn to before me this first day of April, A. D. 
1882. 
ALBERT HARPER, Examiner. 


648 Exurisit H. S. D. No. 1. 


WASHINGTON, June 11th, 1864. 


Know all men by these presents that I, H. S. Davis, have this day 
bargained and agreed to sell to N. ©. Draper one-half of one-third 
interest in the Mechanics’ Planing Mill, situated at the corner of 13th 
and C streets west, in the city of Washington, District of Columbia, 
on the following terms, viz: 

The total sum to be paid for said interest is twenty-three hundred 
and sixty-five dollars, of which sum seven hundred and seventy-five 
dollars cash in hand paid, the receipt of which is hereby acknowl- 
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edged, and the balance in three instalments each as follows, to wit: 
One note of hand for six months for five hundred and fifteen dol- 
lars, one note of hand for twelve months for five hundred and thirty 
dollars, and one note of band for eighteen months for five bundred 
and forty-five dollars, each bearing interest from date until paid. 
And on the payment of said notes I bind myself, executors, ad- 
ministrators, and assigns, to convey to the said Draper, his 
549 airs or assigns, the said one-half of one-third of said planing 
mill, including one-third of one-half of of the liecehold on 
‘which the said mill now stands, together with all the machinery 


H. S. DAVIS. 


[Endorsed :] Brown v. District of Columbia. In equity. No. —. 
Exhibit H. 8. D. No. 1. 


.and buildings thereto belonging. 


550 DANIEL E. SPEER, being produced as a witness in rebuttal 
on behalf of the complainant, of lawful age, and duly sworn, 
deposes and says: 


Direct examination by Mr. WorTHINGTON: 


Q. What is your name, age, residence, and business? 

A. Daniel E. Speer; in my forty-fifth year—forty-four years old 
the 10th of last February; 309 13th street southwest; carpenter and 
joiner. 

Q. Do you know Daniel N. Row, who is present here? 

A. Yes, sir. 

Q. How long have you known him? 

A. Well, I have known him—let’s see—eight or nine years ; maybe 
a little longer than that. I forget now exactly how long. 

. Do you know Nathan C. Draper? 
. Yes, sir. 
. Ever work for him? 
. I worked for him down at Barthalow’s wharf. 
. When was that? 
. During the time of the Board of Public Works, when they 
were cutting blocks. 
Sol Q. Pavement blocks, you mean ? 
A. Yes, sir. 

Q. In what capacity were you working for him there? 

A. I was foreman; had full charge of the entire mill—that is, so 
far as employing, discharging, and paying off, and all that. 

Q. Well, now, do you know that Mr. Row ever had anything to 
do down there? : 

A. Yes, sir; he was there nearly all the time. 

Q. What was Mr. Row doing down there? 

A. He seemed to be looking after the proper shape for the blocks, 
examining them and measuring them and seeing that they were cut 
in the proper shape. 

Q. Did he give you any instructions about it? 

A. Yes, sir; he frequently came around and picked up a block 
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and measured it to see if one end was a little too wide or the other 
end a little too narrow. 

Q. Did you observe the instructions that he gave you about mak- 
ing the blocks? 

A. Iunderstood what was required, what was called for, and 
52 if anything was omitted in the business I rectified if as soon 
as I observed it or my attention was called to it. 

Q. He sometimes called your attention to little things going 
wrong? 

A. Yes; very frequently. 

Q. It seemed to be his business to watch and see that the blocks 
were properly shaped ? 

A. I don’t know what his business was. Itseemed to be his busi- 
ness.’ It was my business to attend to it whenever I was notified 
that matters were not proper. It was my duty when my attention 
wus called to it by him or I observed it, that the blocks were not par- 
ticularly cut according to what was required, to rectify it. 

Q. Was Mr. Row there pretty much all the time? 

A. Yes, sir; he was. Sometimes half a dozen — a day; some- 
times he was not there so much. 


(Cross-examination waived.) 


DANIEL E. SPEER. 
Subscribed and sworn to before me this 31st day of March, A. D. 
1882. : 
ALBERT HARPER, Examiner. 


553 DANIEL N. Row recalled. 


Direct examination by Mr. WoRTHINGTON : 


Q. You have been sworn and testified before ? 

A. Yes, sir. 

Q. Mr. Row, referring to your being employed in 1872 or there- 
abouts, as you have previously testified, in superintending the mak- 
ing of blocks for laying in pavements here, what had you to do 
with the measuring of lumber there ? 

A. I did not measure any lumber in stick. 

Q. What did you measure it in? 

A. All that I measured was the block, the shape of the block, to 
see that it had the right proportions. Mr. C. H. Saterlee and John 
Luckett were the parties who measured the lumber, Mr. Luckett 
carrying the rod and Mr. Saterlee taking account of the dimensions, 
length, &e. 


(Cross-examination waived.) 
DANIEL N. ROW. 


Subscribed and sworn to before me this 31st day of March, 


554 A. D. 1882. 
ALBERT HARPER, Examiner. 
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The testimony in rebuttal on behalf of the complainants is, this 


28th day of March, A. D. 1882, closed. 
ALBERT HARPER, Examiner. 


5D0 I certify that the foregoing depositions (containing fifty- 
eight manuscript pages) were written down by me, as an ex- 
aminer in chancery of this court, in short-hand as uttered by the 
deponents thereof, and afterwards written out in long hand, and 
that each deposition was read to the respective deponent thereof, 
and thereupon subscribed and sworn to by said respective depo- 

nents before me. 
I further certify that Iam not of counsel nor in anywise inter- 


ested in this case. 
ALBERT HARPER, 
Ex’r in Chancery. 


556 Motion for Leave to Amend Answer. Filed June 27, 1881. 


In the Supreme Court of the Dist. of Columbia. In Equity. 


T. E. Brown 
vs ; No. 7239. 


Tue District oF COLUMBIA. 


And now comes the District of Columbia and moves the court for 


leave to amend its answer heretofore filed in this cause. 
FRANCIS MILLER, 


Solicitor for Def’t. 


Affidavit of Marcellus Bailey in Support of Motion to Amend Bill. 
Filed June 28, 1881. 


In the Supreme Court of the District of Columbia. In Equity. 


TALLMADGE E. BRown 
vs 7239, Doc. No. 20. 


Tue District oF COLUMBIA. 


Marcellus Bailey, being duly sworn, deposes and says that the sev- 
eral United States and British letters patent recited in the proposed 
amendinent to the answer of the defendant in the above-entitled 
cause relate to and cover the subject-matter of the letters patent re- 
cited in the complainant’s bill; that they are anterior in date to 

complainant’s said letters patent, and that they are material 
557 and necessary to a disclosure of the prior state of the art to 
which complainant’s said letters patent relate. 


MARCELLUS BAILEY. 


Subscribed and sworn to before me this 27th day of June, A. D. 


1881. ; 
[SEAL. ] E. A. DICK, 


U. 8. Com’r for D. C. 
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Order Allowing Amendment to Answer. Filed June 28, 1881. 
In the Supreme Court, Dist. of Col’a. In Eq. 


BROWN ) 
vs No. 7239. 


Tue Dist. or COLUMBIA. 


Let this amendment be filed. 
By order of the court. 


June 28, 1881. 
A. WYLIE. 


Amendment to Answer. Filed June 28, 1881. 
In the Supreme Court of the District of Columbia. In Equity. 


TALLMADGE E. BRown 
vs. No. 7239. 
THe District or CoLUMBIA. 


And now comes the District of Columbia, by leave of the court 

first had and obtained, and amends its answer heretofore filed in 

this cause by inserting after the words “and H. L. Cranford, 

558 No. 93280, issued August 3d, 1869,” in paragraph 4 of its 
said answer, the words and figures following, to wit: 


And by patents granted to J. Brown, No. 5336, issued October 
23d, 1847; H. L. Vroonan, No. 15026, issued June 3d, 1856; Weight 
and Molyneux, No. 48349, issued June 29, 1865; C. B. Normand, 
No. 11946, issued November 14, 1854; C. C. Heirchman, No. 39099, 
issued June 30, 1863; J. H. Preston, No. 87430, issued March 2d, 
1869; J. Lenman, No. 24814, issued June 7, 1859; J. F. Gamble, 
No. 25109, issued August 23d, 1859; H. Millingar, No. 42212, issued 
April 5, 1864; J. Bell, No. 18696, issued October 23d, 1855; P. 
Crosby, No. 2321, issued November 3d, 1841; S. Nicholson, No. 
11491, issued August 8, 1854; reissue No. 1583, December 1, 1863; 
reissue No. 2748, August 20, 1867, and also covered by previous pat- 
ents granted by the Government of Great Britain to Richard Mac- 
Namara, No. 4616, issued November 20, 1821; Abraham H. Cham- 
bers, No. 4906, issued February 28, 1824; John Lindsay, No. 5185, 

issued June 14, 1825; Thomas Parkins, No. 8026, issued April 
559 9, 1839; David Stead, No. 8041, issued April 23d, 1839; 
Richard Hodgson, No. 8135, issued June 27, 1839; James 
Smith, No. 978, issued December 6, 1852, and Austin, No. 3937, 


issued A. D. 1848. 
FRANCIS MILLER & 
MARCELLUS BAILEY, 
Att’ys for Defendant 
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Cause Set Down for Hearing March 29, 1882. 
In the Supreme Court of the Dist. of Columbia. 


TALLMADGE E. BRown 


US. Equity 7239. 
Tue Dist. of CoLUMBIA. 


Calendar this cause for April term, ’82. 
A. S. WORTHINGTON, 
Solicitor for Compl’t. 


Calendared, as ordered, March 29th, 1882, by the clerk. 


560 Order Dismissing Bill. Filed June 27th, 1882. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. BRown 
US. Eq. No. 7239. 
Tue District oF COLUMBIA. 


This cause coming on to be heard on the bill, answer, and repli- 
cation, and the proofs herein, after argument of counsel and consid- 
eration thereof, it is this 27th day of June, 1882, ordered that the 
bill of complaint herein be, and the same is hereby, dismissed with 


costs. 
ar, WALTER S. COX, J. 


Appeal to Gen. Term, July 5, 1882. 
In the Supreme Court of the Dist. of Columbia. 


T. E. Brown 
. | Ok \ mauit 7239. 
THE Dist. oF COLUMBIA. 


The clerk will enter an appeal to the court in general term from 
the decree in special term dismissing the bill of complaint in this 


cause. 
A. S. WORTHINGTON, 
Of Counsel for Compl’t. 


Appeal entered, as ordered, July 5, 1882, by the clerk. 


i 
“a 561 Appeal Bond to Gen. Term. Filed July 24, 1882. 
In the Supreme Court of the District of Columbia the — day of 
July, 1882. 


TALLMADGE E. Browy, Plaintiff, No. 7239, 


v8. Se 
Tue District or Cotumsi4, Defendant. Equity Docket 20. 


The complainant having appealed to the general term from the 
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decree pronounced herein on the 27th of June, 1882, in the special 
term of this court, and Amazi L. Barber, surety for said appeal, for 
themselves and each of them, their and each of their heirs and per- 
sonal representatives, appearing and submitting to the jurisdiction 
of the said general term, hereby undertake to abide by, perform, and 
pay its judgment, which they agree may be pronounced against 


all of them. 
TALLMADGE E. BROWN, Appellant. 
A. L. BARBER, Surety. 


(Endorsed :) I consent to approval of this bond. Francis Miller, 
ass’t att’y D.C. July 24th, 1882. Approved. A. B. Hagner, asso. 
justice. July 24, 1882. 


562 Stipulation as to Hearing. Filed Mar. 27, 1884. 
In the Supreme Court of the District of Columbia. 


BRowN ) 
VS. Eq. No. 7239. 
THE DISTRICT OF re | 


It is hereby stipulated and agreed between the counsel in this 
cause that it shall be continued for the present term; that the com- 
plainant shall have the privilege of setting the case for hearing at 
the April term at any time after the 5th day of May that he may 
designate on or before the beginning of the April term; and if no 
such time be designated, as stipulated, the case shall be continued 
till the September term and be heard at that term. 

March 27th, 1884. : 

C. C. COLE, 


Sol’r for Compl’ts. 
FRANCIS MILLER, 
Sol’r for Defendant. 


563 Decree Dismissing Bill. Filed June 3, 1884. 
In the Supreme Court of the District of Columbia. In General 
Term. 
Brown 
US. be, No. 7239. 
THE District oF CoLuMBIA, 


This cause coming on to be heard on the appeal from the special 
term dismissing the bill with costs, and having been argued by 
counsel and duly considered, it is this 2nd day of June, 1884, ordered, 
adjudged, and decreed that the said decree be, and the same is 
hereby, affirmed and the bill herein dismissed with costs. 


By the court: 
D. K. CARTTER, 
Ch’f Justice. 
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Appeal and Allowance Thereof. Filed Dec. 18th, 1884. 
In the Supreme Court of the District of Columbia. 


TALLMADGE E. Brown , 
US. \ ey No. 7239. 
THE District oF COLUMBIA. 


564 The complainant, by his solicitor, C. C. Cole, Esq., in open 
court, this 18th day of December, 1884, prays an appeal from 


' the decree of the general term passed on the 2nd day of June, 1884, 


dismissing his bill with costs, and his appeal is allowed by the court, 
and the amount of the bond in this appeal is fixed at five hundred 
dollars. The solicitor for the defendant in open court waived serv- | 
ice of citation. 


By the court: 
D. K. CARTTER, 


Ch’f Justice. 
Citation. Filed Dec. 18th, 1884. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings, as also in the rendition of a 
decree in a suit in chancery which is in the said court, before you, be- 
tween Tallmadge E. Brown, complainant, and The District of 
565 Columbia, defendant, a manifest error hath happened, to the 
great damage of the said complainant, as by his complaint ap- 
pears, and it being fit that error, if any hath happened, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, therefore you are hereby commanded, if decree 
be therein given, under your seal, distinctly and openly, to send the 
record and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the 
United States should be done. : 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 18th day of December, in the year of our Lord 
1884, and of the Independence of the United States the 109. . 


566 District or CoLumpstia, 70 wit: 


To the District of Columbia: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
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second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the supreme court of the District of Coiambia, 
wherein Tallmadge E. Brown is complainant and you are defetidant, 
to show cause, if any there be, why the decree in the said appeal 
mentioned should not be corrected so that speedy justice be done 
the parties in that behalf. fs 

Witness David K. Cartter, chief justice of the said supreme court 


of the District of Columbia. 
D. K. CARTTER, 
Ch’f Justice. 


(Endorsed on back: Service of this citation acknowledged this 
18th day of December 1884. Francis Miller, solicitor for defendant.) 


567 Appeal Bond to the Supreme Court U.S. Filed Dec. 19, 1884. 


In the Supreme Court of the District of Columbia, the 18th Day of 
December, 1884. 


TALLMADGE E. BRowN 
vs. No. 7239, Eq. Docket —. 
Tue District o¥r CoLUMBIA. 


On appeal. 


Know all men by these presents that we, Tallmadge E. Brown 
— , are bound unto the above-named The District of Co- 
lumbia in the sum of five hundred dollars, to be paid to the said 
The District of Columbia, his executors or administrators; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this 18th day of December, 1884. 

Whereas the above-named Tallmadge E. Brown has prosecuted 
an appeal to the Supreme Court of the United States to reverse the 
decree rendered in the above suit by the said supreme court of the 
District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Tallmadge E. Brown shall prosecute his said appeal to effect 
and answer all damages and costs if he shall fail to make good his 
appeal, then this obligation shall be void ; otherwise the same shall 
be and remain in full force and virtue. 

TALLMADGE E. BROWN, 
By C. C. COLE, His Sol’r. 
G. W. CLARK. 


Sealed and delivered in presence of— 


Mr. G. W. Clark, who has signed this bond as surety, is abundantly 
good for the amount of the bond. 


19 Dec., ’84. 
A. 8S. WORTHINGTON. 
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Approved this 19th Dec., 1884. 
D. K. CARTTER, 


Chief Justice. 


AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’S OFFICE, 
SuPREME CouRT OF THE DISTRICT OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together con- 
stitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 10th day of Sep- 
tember, 1885. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
137. Tallmadge E. Brown, appellant, vs. The District of Columbia. 
Filed October 16, 1885. 


me Court of the dnited States. 


! OCTOBER TERM, 1888. 


No. 137. 


TALLMADGE E. BROWN, Appellant, 


US. 


} THE DISTRICT OF COLUMBIA. 


A. S. WORTHINGTON, 
Of Counsel for Appellant. 


MCQUEEN & WALLACE, LAW PRINTERS, WASHINGTON, D.C. 
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IN THE 


Supreme Court of the United States. 


October Term, 1888. 


No. 137%. 


TALLMADGE E. BROWN, AppE..ant, 
| Vs. 


THE DISTRICFP OF COLUMBIA, APPELLEE. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 


This is an appeal from a decree of the Supreme Court 
of the District of Columbia, in general term, dismissing 
the appellant’s bill of complaint. The bill was filed on 
April 14,1880. It avers that the appellee (the defendant 
below) had infringed three letters patent of the United 
States, numbered, respectively, 101,590, 94,062, and 94,063, 
by making, laying, and using wood pavements, substan- 
tially like those described in and covered by those pat- 
ents, in the streets, avenues, and alleys of Washington 
and Georgetown, in the District of Columbia. The bill 
further states that patent No. 101,590 was for an invention 
made by one Turner Cowing, who assigned his invention 
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- 
before the issuing of the patent to the appellant, to whom 
the patent issued. As to patents Nos. 94,062 and 94,063, 
it is averred that they were for inventions made by Will- 
iam W. Ballard and Buren’B. Waddell, and that Waddell, 
before the issuing of the patents, assigned his interest 
therein to Ballard, to whom the patents issued. The bill 
then sets out certain assignments by which the title to all 
three of these patents became vested in the complainant, 
said Ballard, and one Edward L. Marsh, and that after- 
ward, on the 20th of June, 1874, Ballard and Marsh 
assigned to the complainant “all their rights, equities, 
and causes of action against any and all persons whom- 
soever, and especially their interest in suits brought or to 
be brought for the infringement of any of the said patents 
or any claims for royalty thereunder.” 

In the original bill the date of the alleged infringement 
is said to have been “in the years 1870, 1871, 1872, 1878, 
1874, 1875, and 1876” (38). But before answer filed the 
bill, by leave of court, was twice amended (14, 15) in this 
respect, the last amendment making the bill read as to 
the date of infringement thus: “in the years 1870, 1871, 
1872, and 1873, and between the 1st day of January, 
1874, and the 22d day of June, 1874,” the latter being 
the date of the approval of the Revised Statutes of the 
United States. 

The defendant filed a plea to the bill, setting up that 
the alleged cause of action did not accrue within three 
years before the filing of the bill (13). The record does 
not show what action was taken upon this plea, but sub- 
sequently a general demurrer was filed (15). This de- 
murrer was overruled by the court, after argument (16). 
Thereupon the defendant filed a plea averring “that the 
complainant and patentees had, prior to the alleged in- 
fringement, laid their pavement, and the defendant had 
no notice of the fact that it was infringing the patents, or 
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either of them” (16). After argument the court below 
overruled this plea without prejudice to the right of the 
defendant to make the same defense in its answer (17). 
Finally, on the Ist of April, 1885, the defendant filed an 
answer to the bill (18). The answer admits (expressly) 
only the averments of the bill relating to the residence of 
the complainant and as to the defendant being a body 
corporate for municipal purposes under the laws of the 
United States. It says that it is not informed as to the 
facts set out in the bill relating to the issuing of the pat- 
ents therein mentioned, and as to the assignments under 
which the complainant claims. The answer contains what 
the appellee will probably claim to be a denial of the 
alleged infringement, and then alleges that the substan- 
tial claims of the complainant’s patents were covered by 
previous patents mentioned, and avers that wooden pave- 
ments in all substantial particulars identical with those 
described in said letters patent had been laid and used 
more than two years before the patents were applied for 
by certain cities which are named. The next allegation 
of the answer is an averment that the complainant and 
his assignors were present in the District of Columbia when 
the pavements in question were laid, but that neither he 
nor they gave the District notice that it was violating his 
rights or infringing his patents. The answer concludes 
by averring that the alleged invention is neither new nor 
useful, and that the matters and things “set up in the 
complainant’s declaration, and of which the complainant 
complains, are barred by the statute of limitations.” 
Issue was duly joined on this answer (19). 


The case was referred to an examiner to take evidence 


on behalf of both parties, and the complainant offered 
evidence tending to prove all the averments of his bill of 
complaint. The patents (66 to 77) and assignments (72 
to 78) relied upon in the bill were put in evidence. The 
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defendant took evidence in support of all the avermenits 
of the answer, except the averment relating to the prior 
use of wood pavements in Chicago and other cities named 
in the answer. During the taking of the testimony before 
the examiner the defendant, by leave of court, amended 
its answer by referring to a number of other patents as 
anticipating the inventions relied upon by the complain- 
ant (216). 

The case came on for final hearing in the court below 
before Mr. -Justice Cox, who, after argument, rendered a 
: decree dismissing the bill of complaint (217). <A copy of 
the opinion delivered by Judge Cox is appended to this 
brief. The complainant appealed to the court in general 
term (217). That court affirmed the decree of the court 
in special term (218), for the reasons stated in the opinion 
delivered by Mr. Justice Cox in the court below (3 Mackey, 
502). Thereupon the complainant appealed to this court 
and duly perfected his appeal (219, 220). 


Assignments of Error. 
The court below erred— 


I. In holding that the patent No. 101,590, which was 
issued to Tallmadge E. Brown, as assignor of the inventor, 
Turner Cowing, on the 5th day of April, 1870, for a new 
mode of constructing wood pavements for streets, was 
anticipated by the English patent No. 5185, issued June 
14, 1825, to John Lindsay. 


IT. In holding that said patent No. 101,590 is invalid. 


III. In holding that the evidence does not establish an 
infringement by the District of Columbia of the patent 
No. 94,063, issued to William W. Ballard on the 24th day 
of August, 1869, for a new and useful improvement in 
cutting blocks for wooden pavements. 


IV. In holding that the patent No. 94,062, issued to 
William W. Ballard August 24, 1869, is for an invention 
which is not useful. 


V. In holding that said patent No. 94,062 is invalid. 


VI. In failing to decide that the evidence in this case 
establishes the infringement by the appellee of each of 
the said patents No. 101,590, No. 94,062, and No. 94,063. 


VII. In dismissing the bill of complaint. 


VIII. In refusing to make a decree against the de- 
fendant below for an injunction and an accountin respect 
of its infringement of each of said patents No. 101,590, 
No. 94,062, and No. 94,068. 


ARGUMENT. 


The several questions involved in the case will be con- 
sidered in this brief in what seems to be their proper order, 
and not in the order in which they are stated in the answer. 


I. 
Questions Applicable to All the Patents Sued On. 
FIRST.—THE STATUTE OF LIMITATIONS. 


The statute relied upon by the defendant is the Mary- 
land act of 1715, Chapter XXIII, section 2 (Xilty’s Stat- 
utes), which is in force in this District by virtue of the act 
of Congress of February 27, 1801 (2 Statutes 103, 104). 
The section of the act of 1801 referred to is incorporated 
in the Revised Statutes of the District of Columbia, sec- 
tion 82. The Maryland act of 1715 provides, among other 
things, that all actions on the case shall be brought within 


ee ana 


en > Somme 


SAAS LSS Se oat 
iene RR ES 
Ree EN Ob 


ne Re ke pm 
EE TS 
“a ‘ 


SR BESS 
Woes 7 


Se a Seas 


Soetiomnrie cot eis 
AR a SR Ys 


eke x 


PST ee eee ee ees eee a 
it a wn Soa 
a Pee or 


6 


three years ensuing such cause of action, and not after. 
The act does not apply to suits in equity, and there is no 
statute of limitations in force in this District which re- 
lates to proceedings in equity. 

There are two reasons why the Maryland statute would 
not affect this case, even if it were an action at law: 


1. Local statutes of limitation do not apply ‘to suits 
_brought to recover damages for the infringement of letters 
patent of the United States. 
Parker vs. Halleck, 2 Fish. Pat. Cas., 548 (Mr. Jus- 
tice Grier, 1857). 
Collins vs. Peebles, 2 Fish. Pat. Cas., 541 (Mr. Jus- 
tice Swayne, 1865). 
Read vs. Miller, 2 Biss., 12 (Judge McDonald, 
1867). 
Wood vs. Cleveland Rolling-Mills, 4 Fish. Pat. Cas., 
550 (Mr. Justice Swayne and Judge Sherman, 
1871). 
Wetherell vs. New Jersey, 1 Ban. & A., 105 (Judge 
McKennon, 1874). 
Anthony vs. Carroll, 2 Ban. & A., 195 (Judge 
Shepley, 1875). 
Sayles vs. Lake Shore Railroad Company, 9 Fed. 
R., 515 (Mr. Justice Harlan, 1879). 
Sayles vs. Dubuque and Sioux County Railroad 
Jompany, 9 Fed. R., 516 (Judges Dillon and 
Love, 1879). 
Hayward vs. St. Louis, 11 Fed. R., 427 (Judge 
Treat, 1882). 
May vs. County of Fond du Lac, 27 Fed. R., 691 
(Judge Dyer, 1886). 
May vs. Logan County Com’rs, 30 Fed. R., 250 
(Judge Jackson, 1887). 
May vs. Ralls County, 31 Fed. R., 473 (Judge 
Thayer, 1887). 
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2. This case is governed by the act of Congress re- 
lating to suits of this character which provides that such 
actions may be brought at any time within six years after 
the expiration of the patent infringed. 

The statute governing this subject is section 55 of the 
act of July 8, 1870 (16 Statutes, 206), which is in the 
following words: | 


“That all actions, suits, controversies, and cases aris- 
ing under the patent laws of the United States shall 
be originally cognizable, as well in equity as in law, 
by the circuit courts of the United States or any dis- 
trict court having the powers and jurisdiction of a 
circuit court, or by the Supreme Court of the District 
of Columbia or of any Territory; and the court shall have 
power, upon bill in equity filed by any party aggrieved, 
to grant injunctions according to the course and princi- 
ples of courts of equity to prevent the violation of any 
right secured by patent on such terms as the court may 
deem reasonable; and upon a decree being rendered in 
any such case for an infringement, the claimant [com- 
plainant] shall be entitled to recover, in addition to the 
profits to be accounted for by the defendant, the damages 
the complainant has sustained thereby, and the court 
shall assess the same or cause the same to be assessed 
under its direction, and the court shall have the same 
powers to increase the same in its discretion that are 
given by this act to increase the damages found by ver- 
dicts in actions upon the case; but all actions shall be 
brought during the term for which the letters patent shall be 
granted or extended, or within six years after the expiration 
thereof.” 


The substance of the foregoing section is incorporated | 
in section 4921 of the Revised Statutes, except the final 
clause relating to the time within which suits for in-\ 
fringement may be brought, which is omitted from the 
revision altogether; but section 5599 provides as follows: 
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“All acts of limitation, whether applicable to civil 
causes and proceedings or to the prosecution of offenses, 
or for the recovery of penalties or forfeitures, embraced 
in said revision and covered by said repeal, shall not be 
affected thereby, but all suits, proceedings or prosecutions, 
whether civil or criminal, for causes arising or acts done 
or committed prior to said repeal, may be commenced 
and prosecuted within the same time as if said repeal 
had not been made.” 

(See also section 5597.) 


The effect of this provision would seem to be too 
clear for argument. It has been construed by this 
court. In the case of Root vs. Lake Shore and Michi- 
gan Southern Railroad (105 U.S., 189) the bill was filed 
in December, 1878, in the circuit court of the United 
States for the northern district of Illinois. It was a suit 
to recover for alleged infringements extending from Au- 
gust 6, 1869, to July 6, 1873. There was a demurrer to 
the bill in which the defendant, among other things, set 
up that the suit was barred both by the above-cited sec- 
tion 55 of the act of 1870 and by the local statute of 
limitations. The demurrer also raised the question of 
the jurisdiction in equity in such cases after the patent 
has expired, and upon the latter ground, apparently, the 
demurrer was sustained in the circuit court and the bill 
dismissed. When the case was argued here the author- 
ities upon the question of the application of a State statute 
of limitations and the question as to the effect of section 
55 of the act of 1870 were very fully presented in the 
briefs of the respective counsel. (See brief of Mr. Albert 
H. Walker, for appellant, pages 63 to 79, and brief of Mr. 
George Payson, for appellee, pages 31 to 38.) 

Mr. Justice Matthews, in rendering the opinion of the 
court in that case, after quoting section 55 of the act of 


1870, says: 
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“These provisions are substantially carried into the 
Revised Statutes, section 59 of the act of 1870 being sec- 
tion 4919 of the latter, and section 55 corresponding to 
section 4921, Revised Statutes, except as to the provision 
in respect to the limitation upon the right to sue, which 
is not found in the Revised Statutes. But the rights of 
the parties in the present suit arose while the act of 1870 
was In force, and are determinable under it.” 


In the case of Root vs. Railway Company the infringe- 
ment was alleged to have occurred between August, 1869, 
and July 6, 1873, and the bill was not filed until Decem- 
ber 9,1878. In the present case the infringement is 
alleged to have begun in 1870 and to have continued 
until June 22,1874, and the bill was filed April 14, 1880. 
In the former case the patent sued on had expired long 
before the bill was filed, and the bill was for that reason 
dismissed.- In this case the bill was filed five years be- 
fore any of the patents sued on had expired. Indeed, 
each of the three patents sued on in this case has expired 
since this appeal was taken. 

This precise question was also decided by Judge 
McKennon in favor of the complainant in the case of 
Ballard vs. Pittsburgh (12 Fed. Rep., 783), in a suit against 
the city of Pittsburgh for infringing the identical patents 
described in the bill in this case. To the same effect is 
Vaughn vs. Railway Company (11 O. G., 789), decided 
by Judge Brown in 1877, and May vs. Logan County, 30 
Fed. Rep., 250, decided by Judge Jackson in 1887. 


SECOND.—AS TO THE ALLEGATION THAT THE DEFENDANT 
HAD NO NOTICE. 


The averment of the answer on this subject (18) is in 
the following words: 


“And that the said complainant and his assignors were 
present in said District while these pavements for which 
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he claims damages were being laid, and knew of the fact 
that the District was contracting to have them laid under 
the various patents for wooden pavements that were used, 
and that neither he nor they ever in any manner in- 
formed or notified the said District that in making said 
contracts and in laying said pavements it was violating 
his rights or infringing his patents, nor did the complain- 
ant or his assignors ever give, as required by law, suffi- 
cient notice to the public or to this defendant that his 
alleged invention was patented.” 


If all that is stated in this paragraph were true, it 

would be no defense to this suit. The patents themselves 
are notice to everybody. (Boyden vs. Burke, 14 How., 
575.) 
The only difference between an infringer who is such 
innocently—that is, without actual notice of the patent— 
and a malicious infringer—that is, one who has notice— 
isin the measure of damages. (Emerson vs.Simms, 6 Fish. 
Pat. Cas., 285. And see Nat. Car-Brake Shoe Company 
vs. Terre Haute Car Manufacturing Company, 19 Fed. 
Rep., 514; New York Pharmical Association vs. Tilden, 14 
Fed. Rep., 740; Walker on Patents, 569.) 

Perhaps it was intended to set up a defense under section 
4900, R.S. That section is as follows: 

“Tt shall be the duty of all patentees and their assigns 
and legal representatives, and of all persons making or 
vending any patented article for or under them, to give 
sufficient notice to the public that the same is patented, 
either by fixing thereon the word “patented,” together 
with the day and year the patent was granted, or when, 
from the character of the article this can not be done, by 
fixing to it, or to the package wherein one or more of them 
is inclosed, a label containing the like notice; and in any 
suit for infringement by the party failing so to mark, no 
damages shall be recovered by the plaintiff, except on 
proof that the defendant was duly notified of the infringe- 
ment, and continued, after such notice, to make, use, or 
vend the article so patented.” 
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The essence of this section is that a patentee who 
misleads the public by making or vending a patented 
article without either affixing the word “patented” on the 
article itself or on the package in which it is inclosed can 
not recover against an infringer without proving notice. 
But the paragraph in the answer just quoted contains no 
averment and contains no implication that the complain- 

ant or his assignors had ever made or vended the pave- 
ments patented prior to the commission of the alleged 
infringement. 

Moreover, it is evident that section 4900 can not be 
applied to a case like the present. That section refers to 
any patented “article.” A pavement can not be called an 
article, and much less can a method of making blocks for 
pavements. 

It would be impossible to label a wooden pavement so 
as to give any information to the public. In the case of 
the Cowing patent, for instance, which is for the pave- 
ment, and not for the block, the word “patented,” under 
the section, if applied to such a case, would have to be 
affixed but once on an entire street. And if affixed any- 
where except on the top of one of the blocks, it would be 
invisible to the public, even when first placed there; and 
if affixed to the top of a block, it would become invisible 
or illegible by a single day’s use. 

However, although the defendant offered no evidence 
whatever in support of this paragraph of its answer, the 
complainant proved actual notice (Brown, 22 to 26; Bal- 
lard, 28 to 82; and see notice on page 81). The defend- 
ant offered no evidence in reply. 
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THIRD.—THE QUESTION OF INFRINGEMENT. 


We contend that the answer, in effect, admits the 
infringement. The averment of the answer in this regard 
is as follows: 
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“For answer to the tenth paragraph of said bill, this 
defendant says that no pavements were laid down within 
the District of Columbia under the patents named in said 
bill, to the best of its knowledge and belief; that none of 
the contracts made by the Board of Public Works of the 
District of Columbia called for pavements to be laid under 
said patent. This defendant denies that it in any way 
violated the rights of the complainant, and says that it is 


not indebted in any manner to said complainant on 


account of his said alleged patents.” 


The last sentence of this paragraph,is clearly a mere 
statement of a legal conclusion, and might just as well be 
construed to refer to any other defense as the defense of 
non-infringement. The preceding sentence simply denies 
that the pavements were laid under the patents. The 
averment of the bill is that pavements were laid by the 
defendant “substantially lke those described in and 
covered by said letters patent.” To say in reply to this 
averment that pavements were not laid under the patents 
is by implication and effect an admission that they were 
laid, and that this was done without the sanction of the 
owner of the patents. (Agawam Woolen Company vs. 
Jordan, 7 Wall., 5838; and see Gear vs. Fitch, 3 Ban. & 
A., 573, Judge Lowell.) 

But whether admitted or not, the evidence of infringe- 
ment is complete (Daniel N. Row, 36 to 41; John S. 
Baldwin, 41 to 47; Exhibit I, 79). The pavements 
were laid by contractors in the employ of the Board of 
Public Works. The District authorities superintended 
the work as it went on, and directed it (Baldwin, 48). 

The Board of Public Works was created by the act 
of February 21, 1871 (16 Statutes, 426). That portion of 
the act in question which related to the Board of Pub- 
lic Works was carried into the Revised Statutes of the 
District of Columbia as sections 74 to 84, inclusive. The 
liability of the District of Columbia for the acts of the 
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Board of Public Works was established by this court in 
the case of Barnes vs. District of Columbia (91 U. 8. 540), 
decided in the October term of 1875. Notwithstanding 
this, we are advised by the counsel for the appellee that 
he will raise the question anew in this case. 

The case of Barnes was a test case—a test of the lability 
of the District of Columbia not only for the acts of the 
Board of Public Works, but for the acts of other co-ordi- 
nate bodies created by the same law. The decision in 
the Barnes case has been applied without question to a 
multitude of cases that have arisen in the Supreme Court 
of the District of Columbia and the Court of Claims since 
1875, many of which have come to this court on appeal 
or writ of error, and it is believed that in none of them 
has any question been raised as to the responsibility of 
the District of Columbia for the acts of the Board of Pub- 
lic Works. (See on this subject Neuchatel vs. District of 
Columbia, 17 Ct. of Cl., 396; Donovan vs. United States, 
21 Ct. of Cl., 122; Cluss vs. District of Columbia, 2 Mac- . 
Arthur, 493; Roderick vs. District of Columbia, 3 Mac- 
Arthur, 595; District of Columbia vs. Gaslight Company, 
3 Mackey, 347, 348.) | 

The Board of Public Works and the entire scheme of 
the government of the District of Columbia which was 
created by the act of February 21, 1871, were abolished 
by the act of June 20, 1874 (18 Statutes, 116; Rich. Supp., 
53). The same act created a Board of Audit, with power 
to audit for settlement all the unfunded or floating debt 
of the District of Columbia and of the Board of Public 
Works. That act provided for a temporary government 
of the District of Columbia by Commissioners. On the 
11th of June, 1878, another act was passed establishing a 
permanent form of government for the District by three 
Commissioners (20 Statutes, 102; Rich. Supp., 339). By 
section 3 of the last-mentioned act Congress provided that 
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the United States should pay one-half of the regular ex- 
penses of the District. On the 16th of June, 1880, an- 
other act of Congress was approved by which the juris- 
diction of the Court of Claims was extended “to all claims 
against the District of Columbia arising out of contracts 
made by the late Board of Public Works, and extensions 
thereof made by the Commissioners of the District of 
Columbia.” (21 Statutes, 284; Rich. Supp., 562.) 

Under the decisions cited, and by virtue of these acts 
of Congress, the decision of this court in Barnes vs. Dis- 
trict of Columbia has been applied to nearly all of the 
ereat mass of liabilities arising out of the acts of the Board 
of Public Works. The District has been held liable for 
those obligations and the United States has paid one-half 
the amount thereof. We can not believe that at this late 
day this court will entertain an argument as to the cor- 
rectness of the decision in Barnes vs. District of Columbia. 


FOURTH.—AS TO PRIOR USE. 


Section 4920 of the Revised Statutes requires that, 
where the defense of prior use is relied upon in a suit at 
law or in equity for an alleged infringement, the defend- 
ant shall state where and by whom the invention had 
been used. The only attempt in the answer to comply 
with this requirement is the averment that more than 
two years before the patents in suit were applied for 
wooden pavements substantially like those described in 
the patents had been laid and used by the cities of Chi+ 
cago, St. Louis, Cincinnati, Cleveland, Buffalo, New York, 
and Boston (18). Not a word of evidence was offered in 
support of even this wholly inadequate allegation... 

The testimony of N. C. Draper (112 to 122) as to the 
prior use of the method covered by the patent No. 94,063 
was incompetent for the purpose of invalidating that 
patent because it was not set up in the answer. And 
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even if competent, such a vague and uncorroborated ac- 
count of an old transaction falls far short of complying 
with the rule that prior use must be proved beyond a 
reasonable doubt. And when we find that Draper had 
concealed the fact that Mr. Henry 8. Davis, who was liv- 
ing in Washington when Draper testified, was his partner 
at the time of the transaction referred to, and that Mr. 
Davis was the only living person connected with the 
transaction who could be found, his testimony becomes 
wholly valueless. (See Mr. Davis’s testimony in rebuttal, 
209, 213.) 


{I. 
Defenses Applicable to Particular Patents. 
FIRST.—AS TO THE COWING PATENT NO. 101,590. 


The position taken by the appellee as to this patent 
requires an inquiry Into its history. The complainant 
having offered in evidence the patent only, the defend- 
ant put in evidence the file wrapper and contents. (See 
Defendant’s Exhibit D. C. No. 5, 138 to 148.) The origi- 
nal application was filed October 13, 1865. In the speci- 
fication then filed Cowing described a pavement com- 
posed of wooden blocks, having one inclined side, placed 
upon the street side by side in such a manner that the 
space between the inclined side of one block and the per- 
pendicular side of its neighbor would form a wedge- 
shaped crevice, which was to be filled with earth or gravel, 
the earth or gravel to be rammed into the crevices, and 
“to act as a key to bind and confine the blocks in their 


place” (139). On December 27, 1865, the application 


was rejected (140). On May 5, 1869, Cowing amended 
his application by inserting a clause to the effect that 
the gravel spaces in question should extend across the 
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direction of the street or road (141). The drawing ap- 
pended to the original application (opposite page 148) in- 
dicated that the blocks were to be so laid, but the specifi- 
cation contained no explicit statement in that regard. 
At the same time the claim was amended so as to claim 
a pavement composed of the described blocks, instead of 
the use and application of the blocks for paving, as in the 
original patent (140, 142). On August 17, 1869; Cowing 
was notified that his application was regarded as aban- 
doned, and could not, therefore, be considered by the 
Office (142). On the 26th of December following Cowing 
requested the Patent Office to have the examiner re- 
examine his application as amended, and referred to 
papers which he filed on the 15th day of December, 1869, 
showing that during the interval between the rejection of 
his original application and the filing of the amendment 
he (Cowing) had been in a state of mind bordering upon 
insanity (148, 144). On the 25th of November, 1869, 
the examiner declined to reopen the case, saying that the 
statements submitted by the applicant did not satisfac- 
torily account for his laches, and that in the mean time the 
device had been embodied in subsequent patents—that 
of Miller and Mason, March 31, 1868 (149), and that of 
Ballard and Waddell, August 24, 1869 (145), the latter 
being one of the patents involved in this suit. On the 
22d of February, 1870, the inventor amended his specifica- 
tion by adding figures 5 and 6 to the drawing, and by 
inserting the paragraph found in the patent as finally 
issued, which describes a block with two inclined faces, 
instead of one (145, 146). In the same paper he asked 
a reconsideration of the case, and he filed with the ap- 
plication the affidavit of two practicing physicians of 
San Francisco corroborating the evidence previously filed 
by him asto his abnormal mental condition between May, 
1866, and the spring of 1869 (145, 146). The Commis- 
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sioner indorsed upon this application: “This amendment 
may be considered” (146). The date of this indorsement 
does not.appear, but it must have been subsequent to the 
24th of February, 1870, for on that day the examiner 
had again rejected the application to have the case re- 
opened (146, 147). On the 21st of March, 1870, the in- 
ventor filed another amendment (147, 148), which was 
accepted and the patent issued. By this last amendment 
Cowing disclaimed “a wood pavement composed of wedge- 
shaped blocks when the blocks are laid alternately on the 
larger and smaller ends, so as to form a continuous sur- 
face of wood,” and amended his claim so that it would 
read “a wood pavement composed of blocks, each side 
having a single plane surface, and one or more of the sides 
being inclined, and the blocks being so laid on their larger 
ends as to form wedge-shaped grooves or spaces to re- 
ceive concrete or other suitable filling, substantially as set 
forth.” | 

The patent in its final form appears twice in the rec- 
ord (4, 66). The drawing accompanying the patent will 
be found opposite page 148. | 


Three objections seem to be made by the counsel for 
the appellee which relate particularly to the Cowing pat- 
ent, and these are: 


1. That the invention was abandoned to the public after 
the original application was filed; 


2. That it is invalid because the amendment made in 
1870 included matters not covered by the original appli- 


‘cation; and 


3. That it was anticipated by patents which antedate 
Cowing’s original application. : 
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1—AS TO THE DEFENSE OF ABANDONMENT. ) 3 


As has been seen, Cowing’s original application was re- 
jected December 27, 1865. A re-examination was not 
asked for at that time, nor does any further step appear 
to bave been taken in the matter until the 5th day of 
May, 1869, when he first amended his specification and 
claim. The Office seems not to have replied to this com- 
munication from Cowing until August 17, 1869, when it 
informed him that his application was regarded as aban- 
doned (142). From that time on the record shows that 
Cowing used due diligence to overcome the objections that 
had been made to his application for a patent, so that the 
period upon which the claim of abandonment must be 
sustained, if sustained at all, is the period of three years 
four months and eight days between December 27, 1865, 
and May 5, 1869. 

A fatal defect in the case of the appellee on this point 
is that the answer does not aver that this invention had 
been abandoned. This is one of the defenses which must 
be specifically set up, even in a suit at law, under section 
4920, Revised Statutes. (And see Rubber Company vs. 
Goodyear, 9 Wall., 793-801.) 

The question of what constitutes an abandonment of 
an invention has frequently been considered by this court, 
but never, it is thought, when that defense was not pleaded 
or, In equity cases, set up in the answer. 

And if the defense had been set up, the evidence would 
not support the averment. There was at the period in 
question no act of Congress regulating this subject. It 
seems to have been a rule adopted by the Commissioner - 
of Patents to the effect that two years of unexplained de- 
lay after the first rejection of an application for a patent 
would be deemed evidence of abandonment. This rule 
was sometimes enforced, and sometimes it was disregarded, 
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and it was repealed by Commissioner Fisher in 1869, be- 
fore the Cowing patent was issued. (Planing Machine 
Company vs. Keith, 101 U.S., 488; Cochrane’s case, Com- 
missioners’ Dec., 1869.) 

In the presentj case the record contains no evidence 
bearing upon the question of abandonment, except the 
contents of the file wrapper in patent No. 101,590. ‘These 
papers were competent evidence to show the true construc- 
tion of the Cowing patent; so that not only is this defense 
not set up in the answer, but the complainant had no 
reason to suppose it would “be made until the evidence 
was closed and the case came on for final hearing in the 
court below. But the contents of the file wrapper show 
affirmatively that about the time his original application 
was rejected Cowing lost his wife and his property; that 
he became afflicted with the delusion that his wife had been 
poisoned and that his property had been taken from him 
by foul means; so that he neglected his affairs and brooded 
over his misfortunes for several years, and was during 
that period generally incapacitated for business by reason 
of this abnormal mental condition (144, 145). 

The three leading cases in this court in which the sub- 
ject of abandonment has arisen in connection with delay 
between the time of tne rejection of the original applica- 
tion for a patent and the subsequent renewal of efforts to 
obtain a patent are Smith vs. Goodyear Rubber Company, 
93 U.S., 496; Woodbury Planing Machine Campany vs. 


.Keith, 101 U. S., 488; and United States Rifle and Car- 


tridge Company vs. Whitney Arms Company, 118 U.S., 22. 

In the first-mentioned case the patent was sustained, 
although there had been in that case a delay of eight 
years. Three members of the court, however, dissented 
from that opinion on the ground of abandonment. In 
the case of Woodbury Planing Machine Company vs. 
Keith the patent was held invalid, there having been a 
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delay of more than sixteen years; and in the case of. 
United States Rifle and Cartridge Company vs. Whitney 


Arms Company the patent. was held invalid on the 


ground of abandonment, there having been a period of 
inaction lasting eight years. In each of the above cases 
the defense of abandonment was set up in the answer. 
In each of them the applicant had abandoned his original 
application, either expressly or by implication, and had 
proceeded by a new and independent application. In 
each of them the evidence established the fact that the 
device patented had gone into general use with the knowl- 
edge of the applicant many years before he filed his re- 
newed and successful application. 

In the present case no notice is given of this defense; 
Cowing never withdrew his application or took back any 
part of the fee which he had paid; and there is not a par- 
ticle of evidence tending to show that a pavement like 
that covered by his patent had ever been laid by anybody 
anywhere before his patent was issued, much less that 
Cowing had knowledge of any such use. 

This defense was relied upon in the cases already re- 
ferred to involving Cowing’s patent,and Judge McKennon, 
upon the same evidence, held the patent to be valid. 
(Ballard vs. City of Pittsburgh, 12 Federal Reporter, 783.) 


29—AS TO THE CLAIM THAT COWING’S PATENT IS INVALID 
BECAUSE THE AMENDMENT MADE IN 1870 INCLUDED 
MATTERS NOT COVERED BY THE ORIGINAL APPLICATION. 


This objection grows out of the fact that in 1870 Cow- 
ing added figures 5 and 6 to the drawing annexed to 
his application, and added to the specification (145) the 
following paragraph: ? 


“Tt is obvious that the wedge-shaped crevices may also 
be formed by setting the above-described blocks so that 
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two vertical sides and two inclined sides come together 
alternately, as shown in Fig. 5; and it is equally obvious 
that two blocks having their vertical sides together may 
be replaced by a single block having two inclined faces, 
as shown in Fig. 6, without any material change of plan, 
and with a considerable saving of labor and expense in 
the construction.” 


And also out of the fact that in 1870 he amended the 
original claim, which is in these words: 


“The use and application of the above-described blocks 
for paving streets when constructed with one inclined side 
so as to form the wedge-shaped crevice, substantially as 
above described,” 


so that it would read as follows: 


“T do not claim a wood pavement composed of wedye- 
shaped blocks when the blocks are laid alternately on the 
larger and smaller ends, so as to form a continuous surface 
of wood; but 

“What I do claim, and desire to secure by letters patent 
of the United States, is— 

“A wood pavement composed of blocks, each side hav- 
ing a single plane surface, and one or more of the sides 
being inclined, and the blocks being so laid on their larger 
ends as to form wedge-shaped grooves or spaces to receive 
concrete or other suitable filling, substantially as set forth ” 
(140, 147 148). 


This defense, like that relating to the abandonment by 
Cowing of his invention, is one that is not set up or 


referred to in the answer, and that alone is a sufficient 


reply to it. (Walker on Patents, 440, 450, 603; Rubber 
Company vs. Goodyear, 9 Wall., 793.) | 

But aside from this, there is no merit in the objection, 
because the patent as finally allowed includes nothing 
which is not substantially disclosed in the original speci- 
fication. The only real difference between the two is that 
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ys 
in the original application Cowing describes a pavement 
composed of blocks which are beveled on one side only, 
while in the specification as amended, as has been seen, he 
describes a pavement composed of blocks beveled on both 
sides. [The words “or more” in the claim must be read 
or both, as appears from the provision that the crevices 
shall run across the street, and, indeed, from the whole 
tenor of the specification, as well as from the draw- 
ings.]| The effect of this difference is solely that the 
crevice between the blocks may be made up by removing 
a portion of the block on each side of it, instead of by 
taking a part of but one block. It required no invention 
to perceive this. The pavement remains the same as to 
block, crevice, and filling, the only difference being that 
the crevice is larger in the one case than in the other. 


83—AS TO THE CLAIM THAT THE COWING PATENT WAS 
ANTICIPATED BY PRIOR PATENTS. 


In the original answer in this case (18) and in the 
‘amendments subsequently filed (216) a large number of 
patents are referred to as covering “all the substantial 
claims of the complainant’s alleged patents.” The an- 
swer does not inform the court which of these patents are 
relied upon to meet the Cowing patent. But imthe argu- 
ment of the case below it has been ascertained that of the 
patents which were offered in evidence on behalf of the 
defendant in this case but three are relied upon as indi- 
eating that the Cowing invention had been anticipated. 
The first of these is the well-known Nicholson patent, and 
is Defendant’s Exhibit D.C. No.7 (152 to 156). The question 
of the validity of the Nicholson patent was before this 
court in the October term, 1877, and it was sustained in an 
elaborate opinion delivered by Mr. Justice Bradley (97 U.S., 
127). The patent and the opinion in question describe 
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the Nicholson patent as an invention for a combination, 
first, of a foundation of wooden boards prepared to exclude 
moisture from beneath; second, rectangular blocks laid 
on this foundation; third, wooden blocks or strips be- 
tween these first-mentioned blocks to keep them at a 
uniform distance from each other, and to create a space 
to be filled with gravel and tar; and, fourth, the filling. 
That this patent does not by itself anticipate Cowing re- 
quires no argument. It is upon the English patents of 
Chambers and Lindsay mainly that the defendant relies 
in this case, and it was upon the Lindsay patent, and 
it alone, that the court below decided this case as to the 
Cowing patent in favor of the defendant. 

The Chambers patent 1s Defendant’s Exhibit D. C. 10 
(168, 170. The drawing is opposite page 171). This 
patent was issued and enrolled in 1824. 

Chambers starts out by declaring that the nature of his 
invention consists “in an arrangement of conical-formed 


stones or other hard mineral or silicious substances of 


the said form, placed on their natural bases, cemented 
together at their lower extremities and having their 
remaining interstices filled with loose materials insoluble 
in water” (169). After describing his drawing, he goes 


on to say: 


“Having prepared a foundation or bed in a firm and 
solid manner, as hereinbefore described, I proceed to cover 
the same with hard granite or other hard stones, r77, cut in 
the form represented in the drawing [truncated pyramids] 
and placed with their large end or natural base downward. 
I then grout or cement these stones together at their bases 
by a good strong cement, such as good Abberthawr lime 
with a preparation of the patent English pozzolane, or any 
other cement which will resist the action of water. I 
propose that the stones should be bedded in this cement 
to about one-third of their height, as shown by the yellow 
line in the drawing, which is intended to represent the 
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cement. The upper part of the interstices that will then 
be left vacant I propose to fill with finely broken flints, 
the said patent English pozzolone powdered, or any other 
similar substance not soluble in water” (169, 170). 


He then goes on to indicate the real nature of his 
invention by saying: | 


“As the cutting of stones of a sufficient hardness for 
this purpose into this exact shape would be attended with 
great expense, I propose for all ordinary pavements to 
make use of stones broken and hewn'in the manner in 
which they are usually prepared for paviours, but taking 
care in their application to the said improved pavement or 
carriage-way always to lay their natural bases or largest end 
downward; and such an improved pavement or carriage- 
way as aforesaid formed by a series of stones of a conical 
form placed side by side with the natural base or largest 
end of each of them turned downward, and with such bases 
so turned down as aforesaid, cemented together as afore- 
said, and with the upper part of the immediate spaces or 
interstices aforesaid filled with powdered or finely broken 
matter not soluble in water as aforesaid, being to the best 
of my knowledge and belief entirely new and never before 
used in these kingdoms, I do hereby declare,” ete. (170). 


The Lindsay patent is Defendant’s Exhibit D. C. No. 9 
(163 to 167. Drawing opposite page 167). It is a patent 
for a street pavement to be so constructed that the wheels 
of vehicles shall run on a certain part of the street, and 
that the horses shall travel on another. Thus Lindsay 
prefaces his description of his patent by saying: 


“J shall here observe that the great desire that prevails 
at present for covering or constructing streets and roads 
with broken granite or other hard and durable stones 
may be productive of much service to the public when 
judiciously applied, and more particularly so when com- 
bined with certain portions of pavement so placed as to 
bear the weight of carriages and receive the action of the 
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wheels, which has hitherto been found so destructive to 
streets or roads covered with broken stones only” (164). 


Then, referring to figure 1 of his drawing, he describes, 
first, the granite or other hard stones which he provides 
for the wheels of carriages. Next, in speaking of those 
portions of the pavement which are between the rows of 
stones for carriage wheels, he says that he proposes to use 
the common or the usual-sized stones, but that 


“Instead of laying them with their broadest ends up- 
ward, I lay them with their broadest ends downward ; 
and as each stone is made of a wedge form, this leaves 
a considerable space open between the stones. These I 
close with small stones of a wedge form, which, being 
carefully placed and well rammed down, after a sufficient 
quantity of fine gravel or grout has been worked between 
them, will make a pavement nearly as substantial as a 
solid sheet of granite, well suited to enable horses to 
travel on safely, while the lines of large transverse stones 
will form a surface to receive the action of the wheels, 
and be nearly equal in point of smoothness to a well- 
formed railway. * * * By placing or arranging the 
stones in the way herein described a great quantity of 
the small wedge-formed pieces or chips of granite usually 
produced in working a quarry will be brought into use 
and essentially contribute to render pavement with the 
common stones much more permanent and effective than 
any method heretofore known or made use ot” (164, 165 


He goes on to describe the manner of making a turn- 
pike or other road after his manner, but there is nothing 
materially different in this portion of his specification 
from the preceding part thereof, which seems to refer 
more particularly to the paving of streets in cities. The 
rest of the specification relates to a railway which Lind- 

say proposed to lay on streets. 

Coming to the claims of the Lindsay patent (167), we 
find that of his four claims the third and fourth relate 
to his railway. The first and second claims are as follows: 
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“T hereby further declare that my improvement con- 
sists— 

“Firstly, in constructing wheel tracks for carriages on 
streets or roads with curbing stones laid transversely. 

“Secondly, I do not claim the sole right to pave with 
stones having their broadest ends laid downward.” 


In comparing these two English patents with the Cow- 
ing patent we start with what has become a maxim in the 
patent law, and which is thus applied by this court in 
Elizabeth vs. Pavement Company: 


“Though it may be true that every one of these ele- 
ments had been employed before in one kind of pavement 
or another, yet they had never been used in the same combina- 
tion and put together in the same manner as Nicholson com- 
bined and arranged them, so as to make a pavement like his.” 


(97 U.S., 129, 130.) 


In that case, after discussing the patents which were set 
up to defeat Nicholson, this court adds: 


“None of these pavements combine all the elements 
of Nicholson’s, much less a combination of those elements 
arranged and disposed according to his plan.” 


The Cowing patent is not, as counsel for the defendant 
and the court below apparently have insisted, a patent for 
a paving block of a certain form, but it is a patent for a 
pavement composed of a combination of a block of a 
certain shape laid in a certain manner with a filling 
of earth or gravel. The Cowing patent requires that the 
blocks shall be laid upon their larger ends, and it ex- 
pressly provides that “the blocks should, of course, be 
placed so that the gravel spaces may extend lengthwise 
across the direction of the street or road” (4). 

The Chambers patent (assuming that it is really a pat- 
ent for a pavement composed of stones in the form of a 
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regular truncated pyramid) describes blocks having crev- 
ices on all sides, so that it is impossible under that pat- 
ent to construct a pavement which will not have crevices 
running in the direction of the street—a most materia] 
defect, for the obvious reason that the wheels of vehicles 
would work into such crevices and destroy the pavement. 
Then, in the next place, Chambers insists throughout his 
specifications that the blocks of which his pavement is 
composed shall be fastened together with cement or mor- 
tar which will resist the action of water, and he carefully 
prescribes that the stones shall be bedded in this cement 
to about one-third of their height. The upper part of the 
spaces is not to be filled under the Chambers patent with 
either earth or gravel or cement. He describes as his 
filling finely broken flints with a substance called “poz- 
zolana.” [This word is defined thus in Webster’s Dic- 
tionary: “Volcanic ashes from Pozzuoli, in Italy, used in 
the manufacture of a kind of mortar which hardens under 
water.” | : 

The patent of Lindsay is still wider of the mark. Even 
assuming his patent to represent a pavement the horse- 
way of which is composed of blocks in the shape of regu- 
lar truncated wedges, yet he indicates by his drawings 
(opposite page 167) that these stones are to be so laid that 
the crevices between them shall run lengthwise of the 
street, and not across it, as in the Cowing patent. This 
plainly appears upon figure 1 of the drawing, and figure 
2 must be looked at recollecting that, as stated in the 
specification, it “represents a transverse section of the 
street or road” (165). If such blocks were so laid with 
any ordinary filling, the wheels of vehicles would work 
into the crevices and the pavement would be ruined in a 
short time. To obviate this difficulty Lindsay provides 
lines of large, broad stones upon which the wheels of ve- 
hicles are to run, and further provides that the crevices 
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shall be filled with stone wedges carefully placed and well 


rammed down. He does, indeed, say that this shall be 
done after a sufficient quantity of fine gravel or grout has 
been worked between “the wedges which are to be rammed 
down,” but it is the wedges, and not the gravel or grout 
(mortar), upon which he mainly relies to fill up the crev- 
ices, and he says expressly that his process will make a 
pavement nearly as substantial as a solid sheet of granite 
(165). 

Both Chambers and Lindsay describe stone blocks, 
while Cowing’s is a wood pavement. The opinion of Mr. 
Justice Cox, adopted by the court below, assumes that 
this court has decided “that the substitution by Cowing 
of a new material in a known device or arrangement” 
would not bea patentable novelty. Now, while we think 
it is wholly unnecessary for us to claim that the mere sub- 
stitution by Cowing of wood for stone in the Chambers or 
Lindsay pavement would entitle him to a patent, yet the 
decisions of this court do not establish that that alone 
might not be sufficient to sustain the Cowing patent. 

There are three cases in this court upon this subject: 
Hotchkiss vs. Greenwood, 11 How., 248; Hicks vs. Kelsey, 
18 Wall., 670; and Smith vs. Goodyear Dental Vulcanite 
Company, 93 U.8.,496. The first of these cases is known 
as the door-knob case, and the second as the wagon-reach 
case, and in those cases, respectively, it was held by this 
court that the substitution of porcelain for other materials 
in the manufacture of door-knobs, and the making of the 
bend of a wagon-reach of iron alone, instead of iron and 
wood, are not patentable. But in Smith vs. Goodyear the 
patent was sustained for the use of vulcanized rubber in 
dental plates in lieu of other substances which had there- 
tofore been used for that purpose. In that case this court 
refers to several cases which had been decided in the 
circuit courts sustaining the validity of patents which 
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substituted one material for another, and the doctrine of 
those cases was adopted and the patent involved in Smith 
vs. Goodyear Vuleanite Company was sustained. The doc- 
trine of that case and those which it approves is that a 
mere change of material is patentable when it produces 
a new and useful result. The new and useful result in 
the dental-plate case was that artificial teeth can be in- 
serted in the rubber while it is soft, so that when the 
rubber hardens the teeth and rubber are almost like 
one substance, and the difficulties which had been found 
in the use of other materials for such plates growing out. 
of the existence of crevices between the teeth and the ma- 
terial in which they were placed was obviated. 

So in Dalton vs. Nelson (13 Blatchford, 357) it was held 
that the substitution of vuleanized rubber for other ma- 
terials in certain connections was a patentable invention, 
because its elasticity prevents it from wearing out like 
leather and other similar substances. 

There is a striking analogy between the present case 
and that of Smith vs. Goodyear Dental Vulcanite Com- 
pany. Gravel and similar substances can not be forced 
into the stone blocks of the Chambers and_ Lindsay pat- 
ents, so as in any degree to unite with the blocks them- 
selves. No matter now hard the gravel might be rammed, 
it would still be entirely separate from the stone blocks, 
and would be lable to be forced out in the ordinary 
use of the street. Hence it is, no doubt, that in neither 
the Chambers nor the Lindsay patent do we find any 
provision for the filling of the crevices between the large 
blocks with gravel, whereas that is the principal substance 
referred to as filling material in the Cowing patent. In 
ramming gravel between wooden blocks it of necessity 
indents the blocks, and the filling must adhere to the 
blocks much more firmly than would be the case if they 
were stone. 


30) 


In the opinion of the court below in this case this 
argument is met by the statement that Cowing “says 
nothing about the filling being forced by ramming into 
the fiber of the wood, as does the witness for the com- 
plainant” (referring to the testimony of McIntire, 200, 
201); and it is assumed that for this reason in the con- 
struction of his patent he is not entitled to the benefit of 
any superiority which his pavement may have on this 
account over those of Chambers and Lindsay. But it is 
a doctrine well settled by the decisions of this court that 
a patentee is entitled to the benefit of a new result which 
follows from the invention described in his specification, 
whether he perceives it or not. (Tucker vs. Spalding, 18 
Wall, 453; Stow vs. Chicago, 104 U. 8., 550. See also 
Woodman vs. Stimson, 3 Fisher’s Patent Cases, 98, and 
Graham vs. Mason, 5 Fisher’s Patent Cases, 1.) 

Moreover, it is submitted that when Cowing says in his 
specification (original and amended) that the crevices are 
to be filled and rammed with earth and gravel (5), which 
“will be returned to act as a key to bind and confine the 
blocks in their place” (4), he does with sufficient certainty 
indicate the very result under consideration. 

In what has been said above about the Chambers and 
Lindsay patents it has been assumed that blocks of aregu- 
lar shape are a substantial part thereof; but it is obvious 
that both of those patents propose practically a pavement 
made of pieces of stone of irregular shape, such as are 
found in the débris of quarries. No man in his senses 
would propose to pave a street with stone blocks like 
those shown in the drawings of Chambers and Lindsay. 
The expense of preparing such blocks would of itself bar 
their use. That this was apparent to Chambers and Lind- 
say is shown by the language of their specifications, and 
that language demonstrates that the blocks of regular 
shape shown in their respective patents are placed there 
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merely in a theoretical and illustrative way, it being easier 
to convey the idea which they were attempting to embody 
by the use of straight lines than by drawings showing the 
blocks of irregular shape, with which they were really 
dealing. Lindsay, for instance, speaks of the great desire 
that prevails for covering or constructing streets and roads 
with broken granite, and refers to that portion of figure 1 
of his drawing (opposite page 167) which shows this part 
of his pavement with regular-shaped stones in_ these 
words: 

“[) D D D represents the intermediate portions of the 
surface between the lines of stone before named paved 
with the common or usual-sized paving stones” (164). 

Both Chambers and Lindsay refer to the usual method 
of paving streets with such stones as those referred to in 
their patents—that is, stones of irregular shape. Both say 
that that method was to lay such stones with the broad- 
est ends upward. Each claims to have discovered an 
advantage in reversing the stones and placing them with 
their broadest ends downward. Chambers, who came 
first, did this in combination with a cement at the lower 
third of his stones and a filling of flint or a similar sub- 
stance in the upper two-thirds. Lindsay, being thus antic- 
ipated by Chambers in the matter of turning the princi- 
pal stones upside down, evidently considers that the 
leading advantage of the horse-way of his pavement 
over Chambers’ is the filling of the crevices with smaller 
wedges of stone having their broadest ends up. The in- 
terstices which would still exist between the large stones 
of irregular shape lying broad end down and the small 
wedge-like chips from the quarry driven jn between them 
he proposes to fill with fine gravel or with mortar. 

This is all that these patents covered; and thus, prop- 
erly construed, the fact that neither of them anticipates 
Cowing becomes too palpable for serious argument. 
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In the opinion of the court below it is assumed that 
the proper construction of Cowing’s claim is “for a new 
arrangement of paving blocks of a known shape, without 
reference to their material.” In fact, Cowing’s claim is 
for a wood pavement composed of blocks in the form of a 
truncated wedge laid on their larger ends close together, 
so that the crevices formed between the blocks will run 
across the street and having a filling of earth, gravel, or 
some other similar substance. This is a patent for a 
combination. And the Lindsay patent is a patent for a 
combination. If we take the Lindsay patent to refer to 
regular-shaped blocks, then it must be conceded that it 
does describe blocks of the same shape as those of Cow- 
ing. But they are not laid in the same way. One runs 
his erevices across the street, the other runs them with 
the street; and when we come to consider the other parts 
of the combination in the respective patents we find ex- 
treme dissimilarity. One fills the crevices mainly with 
wedges of solid stone, while the other uses a filling of earth 
or gravel. Lindsay thus fills his crevices with inverted 
wedges of the same material as the blocks themselves, 
while Cowing expressly disclaims a pavement in which 
the crevices shall be filled with inverted wedges of the 
same material as the principal blocks. 

In the court below counsel for the defendant saw this 
difficulty, and attempted to evade it by saying that while 
it is true the filling in the Lindsay patent is unlike that 
of Cowing, yet that Cowing Is anticipated as to filling by 
the patent of Nicholson. Probably that argument will 
be urged here. It is only necessary in reply to it to 
refer to what has already been said as to the decisions of 
this court, and especially the decision in Elizabeth vs. 
Nicholson Pavement Company, as to the effect of a pat- 
ent for a combination; and just here lies a mistake 
which, as we claim, has pervaded the defense in this case 
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and the rulings of the court below on the merits from the 
beginning. Lindsay has the Cowing block, but of a dif- 
ferent material, differently placed, and in a different com- 
bination. Nicholson has the Cowing filling, but has a 
different block, and uses the filling onlv in the upper por- 
tion of the crevices between the blocks. Admit, then, for 
argument’s sake, that all parts of Cowing’s patent are old, 
vet his combination of them is new. If he did no more 
than combine the Lindsay block with the Nicholson fill- 
ing, that would be a new combination, and would entitle 
him to a patent so far as anything in this record shows; 
but when, in addition to that, he changed the arrange- 
ment of the Lindsay block so as to run the crevices across 
the street, instead of with it, and left out Lindsay’s wedges 
between the main blocks, and when he got rid of the sub- 
sidiary set of blocks in the Nicholson patent used to 
keep the main blocks apart, he achieved an important 
and new result; and any reasoning which would invali- 
date his patent on account of anything set forth in the 
specifications of Chambers, Lindsay, and Nicholson would 
destroy every patent, except those which embody funda- 
mental changes in the art to which they pertain. (Eliza- 
beth vs. Nicholson Pavement Company, 97 U. S., 126; 
Loom Company vs. Higgins, 105 U.S., 591; Wicke vs. 
Ostrum, 103 U.S., 461.) 

In the court below the patents of Chambers and Lind- 
say have been treated as though they were fundamental, 
instead of being narrow improvements upon former well- 
known methods of laying street pavements. This is 
obviously not the case. It was said by this court in Phil- 
lips vs. Detroit (111 U. 8., 606) that the court is “ permit- 
ted to consider matters of common knowledge or things 
in common use,” and “the common and well-known 
method of constructing pavements in use long before the 
date of the Phillips patent [1871] was to prepare a foun- 


o4 


rs 
dation or bed of gravel or sand, place the blocks, boulders, 
or bricks of which the pavement was to be made upon 
this bed, and fill the spaces between them with sand or 
gravel, or both mixed. Familiar instances of pavements 
thus made are the cobble-stone pavements usually laid 
in streets and the brick pavements usually laid upon side- 
walks.” And both Chambers and Lindsay refer to the 
previous well-known manner of using blocks such as they 
describe in their specifications in the construction of street 
pavements. The principal advantage which Chambers 
seems to claim in his specification over the prior manner 
of laying pavementsis in laying the blocks with their broad 
ends up, instead of down. And Lindsay, who came after 
Chambers, claims as his principal improvement the lay- 
ing of lines of broad stones in the direction of the length 
of the street for the wheels of vehicles to pass upon, so 
that the pavement proper will be reserved for the use of 
horses alone. 

This being so, each of these patents covers only the 
device described in the specification thereof. (McCormick 
vs. Talcott, 20 Howard, 402; Bridge vs. Excelsior Manu- 
facturing Company, 105 U.8.,618; Duff vs. Sterling Pump 
Company, 107 U.S., 636; Blake vs. San Francisco, 113 
U.58., 679.) 

Duff vs. Sterling Pump Company is an excellent illus- 
tration of this principle. It was there held that a patent 
for a corrugated washboard the projections of which were 
bounded by crossing horizontal and vertical grooves did 
not invalidate a subsequent patent for a corrugated wash- 
board where the projections were produced by intersect- 
ing diagonal grooves, it appearing that before either 
the inventions in question=-weré” made corrugated waSh- 
boards had been in use. 

And to this error was added another by the court be- 
low—that of not giving Cowing credit for his improvement 
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upon Chambers and Lindsay and Nicholson, even sup- 
posing his patent to cover their claims. 


“Letters patent for an improvement on a patented in- 
vention can not be declared void because they include 
such patented invention. Much less does it lie in the 
mouth of a party who is infringing both the improvement 
and the original invention to set up the existence of the 
first patent as an excuse for infringing the improvements. 
It is only the patentee of the original invention who has 
aright to complain of the use made.of the first Invention.” 


(Cantrell vs. Wallick, 117 U.S., 694.) 


Again, the doctrine that a patent for a combination in- 
cludes an equivalent of any particular part of the combi- 
nation is confined to cases in which the equivalent was 
known at the time of the invention patented. (Gould vs. 
Rees, 15 Wall., 187; Gill vs. Wells, 22 Wall., 1; Rowell 
vs. Lindsay, 113 U.8., 97.) 

The substitution of one material for another in a com- 
bination would seem to come within the reason of this 
doctrine. And applying the principle to the present case, 
neither Chambers nor Lindsay can be held to cover the 
use of wooden blocks, instead of stone blocks, in their 
respective patents, for the reason that it does not appear 
that at the time their patents were applied for and enrolled 
wooden blocks had ever been used in street pavements; and 
the court will take notice of the fact that the use of such 
blocks for such a purpose is of comparatively recent date. 
So far as the record in this case shows, the earliest refer- 
ence to the use of wood as a material for street paving is 
contained in the English patent put in evidence by the 
defendant, No. 8138, granted to Richard Hodson June 27, 
1839 (156, 162, drawing No. 7, opposite page 162). | 

In the case of Elizabeth vs. Pavement Company (97 U. 
S., 126) the history of wood paving seems to have been 
gone into very thoroughly, and the earliest reference to a 
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patent for a wood pavement contained in the report of 
that case is the English patent of David Stead, which was 
enrolled in November, 1838. So in the above-cited case 
of Stow vs. Chicago, which was a case involving the valid- 
ity of a patent for a wood pavement, the earliest reference 
to such a pavement is this same patent of David Stead. 

Indeed, it is submitted that a careful examination of 
allthe patents for pavements in evidence in this case, and 
of those which are described in Elizabeth vs. Nicholson 
Pavement Company and in Stow vs. Chicago, will lead to 
the conclusion that there is more of originality in the 
Cowing patent than in any of the others, except, perhaps, 
that of David Stead. In this connection it is not out of 
place to invite attention to the fact that when the Patent 
Office rejected Cowing’s application in December, 1865, 
no previous patent or application for a patent was made 
the foundation of that action. The rejection is placed 
upon two grounds, which are thus stated: 


“You merely reverse the plan usually adopted in the 
construction of arches and apply the same to the con- 
struction of street pavements. The grading of streets 
being usually crowning or convex, to permit the flow of 
water, the same results would be obtained as claimed by 
you in the use of ordinary square blocks laid upon a 
convex surface, and changes such as you describe are not 
the subject of letters patent” (140). 


This is so manifestly absurd that neither in the subse- 
quent proceedings in the Patent Office in Cowing’s case 
nor during the pendency of this suit has either of 
these grounds of objection been suggested. After the 
rejection of Cowing’s application and before he renewed 
his application it seems that every application for a 
patent for an analogous device was allowed or dis- 
allowed as it was found to fall without or within Cow- 
ing’s specification (147). Nor does it appear that previous 
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to the actual allowance of his patent in 1870 anybody 
anticipated him in putting his invention, as described in 
his amended specification, into practical use. His patent 
was finally issued on April 5, 1870. Thus, before any 
harm had been done, the Patent Office “practically 
acknowledged that the prior rejection had been an 
error, and declared that in justice to his rights as 
an inventor” Cowing’s claim should be allowed. (See 
Smith vs. Goodyear, 938 U. 8. 492.) The first wood 
pavement laid in accordance with the specification of 
Cowing’s patent, so far as the evidence in this case dis- 
closes, was that laid on Pennsylvania avenue, in the city 
of Washington, from Ninth street west to the Capitol, in 
the fall of 1870 (42). 

For these reasons it is respectfully submitted that the 
first and second assignments of error should be sustained, 
and a decree made for an account in respect of the Cow- 
ing patent. The patent having expired, of course the 
remedy by injunction, though prayed for in the bill, is 
not now available. 


II. 


Defenses Relating to the Ballard and Wad- 
dell Patents, Nos. 94,062 and 94,068. 


These patents are considered together because one (No. 
94,063) relates to the method of making the block therein 
mentioned, and the other (No. 94,062) is a patent for the 
block made by this method and for a pavement composed 
of such blocks. 

Cowing, in his specification, makes no reference to any 
particular method by which the blocks included in his 
patent are to be made. 

The first reference we have in the documentary evidence 
in the case to any particular method of producing such 
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blocks is contained in Defendant’s Exhibit D. C. 6 (149), 
being the patent No. 76,227, granted to Miller and Mason 
March 31, 1868. In the specification of that patent (151) 
occurs this sentence: 


“Blocks can be cut with less waste of material by cut- 
ting them from timber and splitting the timber and blocks 
with the proper bevel.” | 


This is very indefinite. Probably it means what is illus- 
trated by figure 1 of Complainant’s Exhibit Z (82). That 
this or some similar method is that suggested by Miller and 
Mason is shown by the fact that Miller and Mason say, in 
so many words, that their blocks “are of the usual size, 
having the fiber vertical” (150). Such a block it is 
impossible to make by the method of Ballard and Wad- 
dell. This will appear from the description of that method 
given in the patent itself, No. 94,063 (77, and see diagram 
opposite page 76). Certainly, it is impossible for anvbody 
to say that the above-quoted sentence from the specification 
of Miller and Mason clearly indicates the method included 
in patent No. 94,063, and that is all that is necessary for 
the purposes of this case. 

A number of other patents are set up in the answer, 
and some of them are introduced in evidence by the 
defendant, to show anticipation of the Ballard and Wad- 
dell method of making the Cowing pavement block. It 
is unnecessary to refer to them in detail, for there is not 
one of them which approaches a description of this method. 
With one exception, they all relate to various contrivances 
for presenting material to a saw at any desired angle, 
whereas the substance of the Ballard and Waddell method 
is not in the machinery by which the plank or timber is 
brought to the saws, but in the direction and sequence of 
the successive cuts. It is as though Ballard and Waddell 
had taken a plank and marked upon it the lines which 
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the saws were to follow. The particular machinery which 
shall be used in bringing the plank to the saws for the 
purpose of having cuts made upon the lines thus marked 
is a secondary matter, and is, indeed, so far as the essence 
of the patent is concerned, of no consequence whatever. 

The exception just mentioned refers to the patent of 
Henry Millenger, No. 42,212, dated April 5, 1864 (185 to 
188, and see drawing opposite page 188). This patent is 
for a method of making siding for frame houses by 
grooving the board or plank on each side, and then slit- 
ting it with a saw obliquely between the grooves. The 
want of similarity between this invention and that of 
Ballard and Waddell is obvious. 

The attempt to show prior use of the Ballard and Wad- 
dell method by N. C. Draper has already been considered. 

As to patent No. 94,062 (69 to 72, and see drawing 
opposite page 70), the defendant assails it as being with- 
out utility, and on that ground alone the court below held 
this patent to be invalid. The only improvement claimed 
for the block described in this patent over the block used 
in the pavements previously patented by Cowing and by 
Miller and Mason is that it is made of wedge-shaped 
blocks having the grain running parallel to one and 
oblique to the other of the beveled sides. The first claim 
of the patent is for the block itself, and the second for.a 
pavement composed of such blocks (72). 

It is doubtful whether there is anything contained in 
the answer in this case which enables the defendant to 
make this point. The answer says that “the alleged 
patents are null and void for the reason that the alleged 
invention is neither new nor useful” (18,19). As there 
are three patents and three separate inventions sued upon, 
it is impossible to say which one 1s referred to in the aver- 
ment that the invention is not useful. 


40) 


But the patent is prima facie evidence of the utility of 
the invention which it covers. (Lehnbeuter vs. Holthaus, 
105 U.S., 94.) And the fact that the defendant has used 
this invention is sufficient tp establish the utility of the 
thing patented as against+4m = (Lehnbeuter vs. Holthaus, 
105 U.S., 94; Whitney vs. Mowry, 4 Fish. Pat. Cas., 207.) 

In the patent itself it is claimed that blocks of the kind 
described possess two advantages over others: that they 
are less liable to fracture in the handling, and that they 
facilitate the introduction of the filling into the lower and 
narrow portion of the wedge-formed crevices between the 
blocks. What is the extent of these advantages and how 
much the defendant was benefited and the complainant 
damaged by the defendant’s use of these blocks, as distin- 
guished from similar blocks with vertical fiber, is a sub- 
ject for future consideration under a decree for an account. 

The only evidence of want of utility is that furnished 
by the deductive reasoning of the expert for the defense, 
Mr. Robertson (88, 89). Even if it were competent to 
prove want of utility in this way in any ease, such testi- 
mony is of no weight as against the presumptions just 
stated, re-enforced by the consideration that while the 
defendant laid and used many thousand yards of pave- 
ments constructed of such blocks, no witness is produced 
to testify that they did not serve their purpose better 
than those in which the grain was vertical. 

It is submitted, therefore, that the third, fourth, and 
fifth assignments of error should be sustained, and that 
the defendant should be required to account as to the 
Ballard and Waddell patents, as well as to the patent of 
Cowing. 
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Finally, it is maintained that neither for the reasons 
given by the court below nor upon any of the other 
grounds considered in this brief can the decree below 
dismissing the bill of complaint be upheld, and that, 
therefore, the remaining assignments of error should be 
sustained, the decree below reversed, and an accounting 
ordered. 

A. S. WORTHINGTON, 
Of Counsel for Appellant. 
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Opinion of the Supreme Court of the District 
of Columbia. 


SUPREME COURT OF DISTRICT OF COLUMBIA. 


TALLMADGE E. Brown 
v. 
DIstTRIcT OF COLUMBIA. 


The complainant claims for the infringement of three 
several patents held under various assignments. 

The District of Columbia is charged with having caused 
to be laid down for public use, and without license from 
the owners of the patents, several patented pavements, 
and using patented wooden blocks and using a patented 
method of producing them. 

Patent No. 94,0638, issued to Ballard, and afterward 
partially assigned to complainant, was for a method of cut- 
ting blocks for a wooden pavement, so as to form by two 
cuts, or one cut and one splitting, two finished blocks, 
with top and bottom level or in parallel planes, and the 
sides beveled, one side being inclined with the fiber, and 
without waste of material. 


There is no evidence in the cause that the authorities 
of the District of Columbia or their agents had anything 
to do with the production of blocks to be used on the 
streets of the kind described or of any other kind. Those 
blocks were furnished under contracts; and if any one is 
guilty of infringing this patent, it was the contractor, and 
not the District. The purchase of a product does not con- 
stitute the purchaser an infringer of the patent for the - 
machine or process by which it is produced. 


Another patent alleged to be infringed is No. 94,062, 
issued to Ballard August 24, 1869. 
This is for two things, viz.: 
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1. The block itself, before described, as an article of 
manufacture—i. €., a wedge-shaped block having the grain 
running parallel to one and oblique to the other of their 


beveled sides; and 


2. A wooden pavement constructed of these blocks. 


That wedge-shaped blocks of wood for pavements were 
not new when this patent was applied for is substantially 
admitted in the application. And indeed they are de- 
scribed both in Cowing’s previous application of 1865 
with one beveled side, and in Miller & Mason’s patent of 
March, 1868, with both sides beveled. 


The advantages claimed for the block having the grain 
parallel with one beveled side upon which the whole claim 
to novelty rests are,in my judgment, purely fanciful, and 
this block has no patentable novelty. If so, neither is 
there any patentable novelty in a street laid with this 
kind of block and having that only as its merit. I found 
my Judgment as to this both on the testimony and ocular 
inspection. 


I do not think, therefore, that any case is made out of 
an actionable infringement as to patents Nos. 94,062 and 
94,063. 


The more difficult question relates to patent No. 101,590, 
originally applied for by Turner Cowing in 1865, but 
afterward issued to the complainant, his assignee, in 


1870. 


The defendant insists that this patent also is void for 
want of novelty, and in its answer gives notice of several 
prior patents, English and American, which are supposed 
to anticipate the alleged invention. 

A memorandum of these, in the order of their dates, 
is as follows: 


Chambers’s Patent (English), 1824: 
Nature of the invention: 
“Consists in an arrangement of conical-formed stones, etc., 
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placed on their natural bases, cemented together at their 
lower extremities, and having their remaining interstices 
filled with loose materials insoluble in water.” 


He proposes, however, for all ordinary pavements to 
make use of stones broken and hewn in the manner in 
which they are usually prepared for paving, but taking 
care, in their application to the said improved pavement 
or carriage-way, always to lay their natural bases or 
largest end downward, which is the exact reverse of the 
mode adopted by paviours. 


Lindsay Patent (English), June, 1825: 
Describes his street as— 


“Paved with the common or usual-sized paving stones; 
but the method of arranging them is as follows: Instead 
of laying them with their broadest ends upward, I lay 
them with their broadest ends downward; and, as each 
stone is made of a wedge form, this leaves a considerable space 
open between the stones. These I close with smaller stones of 
a wedge form, which, being carefully placed and well 
rammed down, after a sufficient quantity of fine gravel 
or grout. has been worked between them, will make a 


_ pavement nearly as substantial as a solid sheet of granite.” 


Nicholson Patent, 1854; reissue 1867: 


Board or other foundation made waterproof; square 
blocks in transverse rows, with spacing strips between to 
make a groove, the groove to be filled with broken stone, gravel, 
and tar, or other like materials. 


Cowing’s Patent No. 101,590; application in 1865; 
issued in 1869: 


First application: 


“The nature of my invention consists in providing and 
arranging blocks of a peculiar shape in manner to form wedge- 
shaped crevices for the reception of earth or gravel,and wherein 
such earth and gravel will be retained to act as a key to bind 
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and confine the blocks in their place. 
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The amended claim in 1869 is for “a wood pavément 
composed of blocks, each side having a single plane sur- 
face, and one or more of the sides being inclined, and the 
blocks being so laid on their larger end as to form wedge- 
shaped grooves or spaces to receive concrete or other suitable 


filling.” 


It will thus be seen that Cowing does not claim the use 
of wood as new in the construction of pavements, nor 
does he even claim the use of wedge-shaped blocks as new, 
for he expressly disclaims a pavement composed of wedge- 
shaped wooden blocks when they are laid alternately on 
the larger and smaller ends. But what he claimsis, sub- 
stantially, the collocation or arrangement of the blocks so as 
to leave wedge-shaped grooves or spaces between them to 
receive concrete or other suitable filling to act as a key to 
bind the blocks together. 


This claim may be susceptible of two constructions: 


1. It may be construed to be a claim for a new arrange- 
ment of paving blocks of a known shape, without refer- 
ence to their material; or 


2. It may be a claim for the application of a known 
arrangement to a new material—i. e., wood instead of 
stone. 


If the first, it seems to me that it was anticipated by 
the patent of Lindsay of the year 1825. 

He proposed to use wedge-shaped stone blocks, with 
the large end downward, and fill in the wedge-shaped 
crevices with small wedges of stone, gravel, and grout, 
thus accomplishing precisely the same end proposed by 
Cowing. 

It seems to me that this is the proper construction of 
Cowing’s claim. He lays no stress upon the use of wood. 
He says nothing about the filling being forced by ram- 
ming into the fiber of the wood, as does the witness for 
complainant. But finding the material actually in use 
or coming into use, but without. special reference to that, 
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he proceeds. to invent,as he supposes, a novel mode of 
using it,so as to have a compact and durable street sur- 
face. 

But if the second construction be the proper one, I should 
say that the substitution of a new material in a known 
device or arrangement or mode of construction of a street 
would not, according to the decisions of the Supreme Court, 
be a patentable novelty. 

On these grounds I feel constrained to hold that Cow- 
ing’s patent can not be sustained, and consequently the 


bill of complaint must be dismissed. 
WaLtTerR S. Cox, J. 
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IN THE 


SUPREME COURT OF THE UNITED SYAYES. 


OCTOBER TERM, A. D., 1888. 


TALLMADGE: E. Brown, ) 
Complainant and Appellant, | 
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THE DIsTRicT OF COLUMBIA, | 
Defendant and Appellee. 


Brief for Complatnant and Appellant. - 
By C. C. COLe. 


STATEMENT OF THE CASE. 


This is a bill in equity brought by the complainant, Tall- 
madge E. Brown, a citizen of Des Moines, Iowa, against the 
defendant, the District of Columbia, a municipal corporation, 
for discovery, injunction, profits and damages because of the 
infringement by the defendant of three certain patents for im- 
provement in wood pavement, &c. 

First. A patent for “Improvement in Wood Pavements,” 
applied for by Turner Cowing, inventor, on November 13, 
1865, and afterwards issued to Tallmadge E. Brown, assignee, 
on April 5, 1870, being No. 101,590. 

Second. A patent for “Improvement in Wood Pavements,” 
applied for by William W. Ballard and Buren B. Waddell, 
inventors and afterwards issued to William W. Ballard, as- 
signee, on August 24, 1869, being No. 94,062. 

Third. A patent for « Improvement in Cutting Blocks for 
Wood Pavements,” applied for by William W. Ballard and 
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Buren B. Waddell, inventors, and afterwards issued to | 
William W. Ballard, assignee, on August 24, 1869, being 
No. 94,063. 
By proper assignments, duly recorded in the Patent Office 
in September, 1870, Talmadge E. Brown became the owner 
of two undivided fifth parts of each of the said _ patents, 
William W. Ballard the like owner of two-fifths, and Edward 
I. Marsh the like owner of one-fifth of each thereof. 


These three owners became partners in the business of lay- 
ing wood pavements, under the firm name of the Ballard 
Pavement Company, and conducted said business from 1870 
till June 20th, 1874, at which last date the said firm being 
indebted to various persons in about the sum of fifty thousand 
dollars, the said Ballard & Marsh assigned to Tallmadge E. 
Brown all their interests in all the assets of said firm, includ- 


ing the claims for damages for infringements of patents, &c., 
in consideration of the payment by said Brown of said 
indebtedness of the firm. 

This suit is brought by the complainant, Tallmadge E. 
Brown, in his own right, and as assignee as aforesaid of Bal- 
lard and Marsh, to recover damages for the infringement of all 
of said patents by the defendant, the District of Columbia, 
during the years 1870, 1871, 1872, 1873, and down to June 
22, 1874. The infringement alleged is in the laying of wood 
pavements, substantially like those described in said patents, 


in the use of the wedge shape block, patented in No. 94,063 
and in laying the pavement thereof, as patented in No. 94,062, 
by the defendant, the District of Columbia, on numerous 


streets, avenues, and alleys in the cities of Washington and 
Georgetown, in said District. 


A discovery and accounting, an injunction, and gains, 
profits and damages are prayed for. 

The defendant filed a general demurrer to the bill, which was 
overruled bythe court. Then the defendant filed a plea that no 
notice of the fact of infringement had been given. This plea 
was also overruled, but without prejudice to the right of the 
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defendant to make same defense by answer, and leave to ans- 


wer was given. 


The defendant by answer admitted the citizenship and 
corporate character of parties as stated; traversed, by avering 
want of information and by denial, all other averments of the 
bill; and averred issue of other prior patents, naming them, 
covering the claims of complainant’s patents. Also avers 
prior use, by certain cities named, of pavements substantially 
like complainant's patent more than two years before the same 
were applied for; that complainant and his assignees had 
knowledge of the alleged infringing by defendant, and gave no 
notice of his rights or patents; that the patents are void be- 
cause the alleged inventions are neither new nor useful; and 
that the complainant’s claims are barred by the statute of 
limitations. By an amendment to the answer, a large num- 
ber of other anticipating prior patents, to the complainant’s, 
are set up and named. 


' 
The court below dismissed complainant’s bill absolutely, 
upon the ground that the patents sued upon were not valid, 
being either not new or without patentable novelty. 


The complainant appeals. 


ASSIGNMENT OF ERRORS. 
The appellant assigns as errors of the court below, as 
follows: 


1. In not finding and holding the Cowing patent to be for a 
new and patentable invention and valid. 


2. In not finding and holding the Ballard patent, No. 94,062, 


to be for a new and patentable invention and valid. 


3. In not finding and holding the Ballard patent, No. 
94,063, to be for a new and patentable invention and valid. 


4. In not finding and holding that complainant was entitled 


to the relief prayed for. 


5. In dismissing complainant’s bill absolutely. 


4 TALLMADGE E. Brown v. THE DISTRICT OF COLUMBIA. 
ARGUMENT. 


I. ‘ 

As TO THE DEFENSE OF THE STATUTE OF LIMITATIONS: 
First. Local statutes of limitation do not apply to suits for 
infringements of patents, which can only be brought in 
United States courts. , 


Collins vs. Peebles, 2 Fish., 541. 

Parker vs. Halleck, 2 Fish., 543. 

Read vs. Miller, 3 Fish., 310. 

Wood ws. Cleveland, 4 Fish., 550. 
Anthony vs. Carroll, 9 O.G., 199. 
Vaughn vs. Railway Co., 11 O. G., 789. 


Second. The statute governing patent cases provides that 
“all actions shall be brought during the term for which the 
letters patent shall be granted or extended, or within six 
years after the expiration thereof.” (The patents involved in 
this case had not expired when this case was tried below, and 
the alleged infringements were all prior to the taking effect of 
the U. S. Revised Statutes.) 


Act of Fuly 8, 1870, Ch. 230, Sec. 55. 
U’. S. Revised Statutes, Secs. 5597 and 5599. 
Vaughn vs. Railway Co., 11 O. G., 789. 


II. 

As to the DEFENSE OF WANT OF NOTICE OF THE PATENT 
BEFORE INFRINGEMENT: The testimony in the case very fully 
shows that notice was given to the officers of the defendant 
having charge of its pavement work, prior to its infringement 
by the defendant. Such evidence consists in a printed notice, 
found as exhibit “L’,’ on printed record, page 81; the testi- 
mony of T. E. Brown, on pages 23 and 24, and of William 
Ballard, on pages 29 and 30. This was sufficient under the 
statute. . 


U.S. Revised Statutes, Sec. 4900. 
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Besides, it is not necessary for complainant, in the first in- 
stance, to prove notice of the patent to the infringer, in order 
to fix his liability. 


Goodyear vs. Allyn, 6 Blatch., 33. 
/:merson vs. Stmm, 6 Fish., 281-289. 
Hawes vs. Washburn, 5 O. G., 491-493. 


III. 

As TO THE COWING PATENT, No. 101,590: /vrs¢. It isas- 
sailed because of the delay in its issue, it having been applied 
for November 13, 1865, and rejected, and on renewal again re- 
jected, and this rejection repeated, until finally the patent was 
granted April 5, 1870. The claim in the first application was 
for a paving block constructed with ove zuclined side, so as to 
form a wedge-shaped crevice for the reception of gravel to act 
as a key to confine the blocks in their place, &c. The final 
claim was for a paving block having ove or more tnclined sides, 
forming between them wedge-shaped crevices for the recep- 
tion of gravel to act as a key to confine the blocks in their 
places, &c. The change is not material; indeed the two claims 
are in effect the same, as is very apparent from the merest ob- 
servation. If only one side is inclined, it will form a wedge- 
shaped crevice; if more than one side is inclined, it may 1in- 
crease the size of such crevice; it will not change nor affect the 


principle of the patent or the pavement. 


In this respect the history of the Cowing patent is not ma- 
terially different from the Nicholson pavement patent. The 
form of pavement first described and claimed by Nicholson, 
was alternate squares of wood block, and gravel concrete, like 
a checker board; but during the years of its pendency, and be- 
fore the patent was issued, the claim was so changed as to 
make the pavement in alternate rows of wood block and gravel 
concrete extending entirely across the street. So also in the 
case of the Singer Sewing Machine, and many others cited 


below. 


Second. Specifications in an application for a patent may 
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be amended by adding new specifications and new claims in- 
volved in the original specifications, models and drawings, and 
a patent may issue for all, having effect from the date of first 


application. 


Singer vs. Braunsdor}, 7 Blatch., 521-530. 
Winans vs. Denmead, 15 How., 330-343. 
Godfrey vs. Eames, | Wall., 317-324. 
Seymour vs. Osborn, 11 Wall.; 516-560. 
Smith vs. Goodyear, 93 U. S., 486-489. 
Dunbar vs. Myers, 94 U. S., 187-195. 
Machine Co. vs. Murphy, 97 U.S., 120-125. 
klizabeth vs. Pavement Co., 97 U.S., 126. 
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As we have above stated and shown, and as is abundantly 
manifest from the simple reading of the specifications and 


claims, as well as from the drawings, there can be no question 
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but that the changes and additions were involved and em- 
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braced in the original specifications, drawings and claims. 
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Third. The rule is equally well settled, and, indeed, is a 


paren ne 


part of the one last above stated, that where a patent has 
been granted, it relates back to, and takes effect from, the date 


Pain ee OO AGE M LON AA) PAA 


WO A ROLE 
” 7 


of the first application, and avoids intermediate patents. 


Godfrey vs. Eames, 1 Wall, 317-324. 

Fohnson vs. Fassman, 1 Woods, 138—142. 

Rich vs. Lippincott, 2 Fish., 1-9. 

Dental Co. vs. Wetherbee, 3 Fish., 87-97. 

Llaindy vs. Griffith, 3 Fish., 609-617. 

McMillan vs. Barclay, 5 Fish., t89—199. 
| Hlenry vs. Stove Co., 9 O. G., 408. 
| 3 Elizabeth vs. Pavement Co., 97 U. §., 126-127-9. 
: Ballard vs. City of Pittsburg, 12 Fed. Rep., 783. 


The case last cited involved the validity of the identical 
patents sued upon in this case. The opinion is by Judge 
McKennan, who is, we believe, universally recognized as the 
most able and profound jurist in patent law, now upon the 
nist prius bench. The case was submitted to him some time 


ans 
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before this was tried in the court below, and held under ad- 
visement for several months, and not decided till about the 
time of the decision in this case, The opinion of Judge Mc- 
Kennan in the case cited evinces the broad and searching 
comprehension, the healthful vigor, and unusual power and 
clearness which characterize his judicial decisions. We can 
add nothing to it, except it be to say that a final judgment 
was rendered against .the city of Pittsburg for a large sum, 
pursuant to the opinion, which was paid by the city without 
appeal. The opinion holds that the patent to Miller & Ma- 
son, (also relied upon in this case,) which was applied for 
and issued after the application by Cowing, and before the 
issuance of the patent to him, is subordinate to Cowing, al- 


though their patent is prior in date to his. 


fourth. YVhe defendant pleads and relies upon various pat- 
ents, as was done in the Pittsburg case, for the purpose of 
proving that Cowing’s invention was not new; that it had 
been anticipated by other inventions. 

(a.) First among such patents, most relied upon by counsel 
for defendant in the court below, was that re-issued to Nich- 
olson, Aug. 20, 1867. (See printed Record, pp. 151-157.) 
The excellency of Nicholson’s invention of wood pavement 
has been so much approved by extended use, that it may weil 
be referred to as illustrating the highest state of the art at 
that time, and for severai years after its issue. 

But experience developed defects in its practical workings. 
The Nicholson pavement was made of rectangular blocks, 
from three to four inches thick, and five to six inches long, 
and of such a width as the planks from which they were cut, 
chanced to be. The street, being first- graded in proper form,, 
was then covered with boards, and thereon were set these 
blocks, upon their ends in rows entirely across the street, with 
alternate rows of shorter and thinner blocks, (or of inch 
boards laid on their edges,) leaving narrow grooves or chan- 
nel-ways to be filled with gravel and concrete. The defect 
developed by use, was the tendency of the shorter blocks or 
boards to work up above the others, by the pressure in haul- 
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ing over it heavy loads first one way and then the other, and 
to force out the thinner blocks and concrete, thereby obstruct- 
ing the way and admitting moisture and water into the 
grooves, hastening decay, etc. . 

To remedy this defect was the intent of Cowing. His in- 
vention consists in providing and arranging blocks of a pecul- 
iar shape, in manner to form wedge-shaped crevices for the 
reception of earth or gravel, and wherein such earth and 
gravel will be retained to act as a key to bind and confine the 
blocks in their place, and the blocks being placed so that the 
gravel spaces will extend lengthwise across the direction of 
the street, so that, besides wedging and holding the blocks 
securely, they will furnish a better foothold for animals draw- 
ing heavy loads. 

It is obvious from these few suggestions, and indeed with- 
out them, that Cowing’s invention was in no respect antici- 
pated by Nicholson. 

(6.) The next in order relied upon is the English patent to 
Chambers, of date Feb. 28, 1824. (See printed Record, pp. 
168-171.) 

Chambers declares his ‘‘invention to consist in an arrange- 
ment of conical-form stones, or other hard mineral or silicious 
substances of the said form, placed on their bases, cemented 
together at their lower extremities, and having their remain- 
ing interstices filled with loose materials insoluble in water, 
such stones so arranged constituting an improved pavement 
or carriage road.” 

It is evident from this statement of his invention that it 
has no relation to and is not suggestive of Cowing’s invention. 


One is a cone; the other a truncated wedge. One is of 


stone; the other is of wood. One is held in place, the cones 
kept together at their lower extremities, by the use of cement; 
the other rests on its broad and level base, each touching the 
other, and thereby held in place. One has the interstices 
filled with ‘loose material; the other fills and rams the crev- 
ices with earth and gravel. One fills the interstices with 
broken flints, insoluble in water, so as to avoid mud; the 
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other covers the interstices with earth and gravel, to.act as a 
key to confine the blocks in their place. There is not-a single 
material, element, purpose or characteristic in common with 
the two inventions. 

But the real invention by Chambers is best shown by his 
own statement, contained in his application and set forth in 
his patent, to‘wit: ‘‘Now, whereas I have hereinbefore de- 
scribed the shaped stones which I conceive to be_ best 
adapted for the purpose of my said improved pavement or 
carriage-way, but as the cutting of stones of a sufficient hard- 
ness for this purpose into this exact shape would be attended 
with great expense, I propose for all ordinary pavements, to 
make use of stones broken and hewn.in the manner in which 
they are usually prepared for paviors, but taking care in their 
application to the said improved pavement or carriage-way 
always to lay their natural bases or largest ends downwards, 
which is the exact reverse of the mode adopted by paviors.” 

Chamber’s invention, then, consists in preparing a firm and 
solid bed of rammed earth, and thereon to place ordinary 
paving stones with the large ends down, and hold them in 
place by cement at their base, instead of using a sand or soft 
earth bed, and putting the paving stones on the smaller ends, 
to be held in place by the earth or sand beneath and between 
them, as was the mode adopted and then in use by paviors. 
The more carefully his patent is read and examined the more 
entirely foreign to any thought, suggestion or purpose underly- 
ing the invention of Cowing it will appear. 

(c.) The next in order, relied upon in the court below, is 
the English patent issued to John Lindsay, June 14, 1825. 
(See printed record, pp. 163-167.) 

Lindsay’s invention consists in placing upon a_ prepared 
roadway three lines of granite curb-stones laid flat trans- 
versely upon a firm base of hard material. The line in the 
middle of the roadway is twice as broad as-those upon either 
side of it, being sufficiently wide to permit the wheels of two 
carriages to roll upon them and pass each other; the other 
lines are equi-distant from the center line, and on which the 
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wheels on the other side of the carriage roll. Granite is also 


used for the construction of the gutters, which are made 
equally as strong as the lines of granite-way. Between these 
granite lines or wheel-ways is constructed a pavement where- 
on the horses travel. These are ‘paved with the common or 
usual sized paving stones, but the method of arranging or lay- 
ing them is as follows: Instead of laying them with their 
broadest ends upward, I lay them with their. broadest end 
downwards, and, as each stone is made of a wedge form, 
this leaves a considerable space open between the stones; 
these I close with smaller stones of a wedge form, which, being 
carefully placed and well rammed down, after a sufficient 
quantity of fine gravel or granite has been worked between 
them, will make a pavement nearly as substantial as a_ solid 
sheet of granite, well suited to enable horses to travel on 
safely while the lines of large transverse stones will form a sur- 
face to receive the action of the wheels, and be _ nearly 
equal in point of smoothness to a well formed railway.” 

This patent is, evidently, so far as respects its carriage 
way, limited to two points of claimed invention. First, the 
curbstone laid transversely, forming wheel-tracks for carriages; 
and second, the laying of paving stones with their broadest 
ends downward. Inded, those are the very claims made by 
the patentee himself and he negatives his sole right to thus 
lay paving stones. The fact that the patentee in his speci- 
fications refers to paving stones as being made of a wedge 
form, can constitute no anticipation of Cowing’s invention. of 
perfectly formed, truncated wedge-blocks. Figure three of 
the drawing shows the ever varying and never uniform shape 
of the crevices (if, indeed, they may be called such,) made by 
the laying of ‘‘common paving stones” with their larger ends 
downwards; and while figure two shows that a_ horizontal 
view between two paving stones so laid would exhibit an ir- 
regular, wedge-shaped space, yet it would be no more sug- 
gestive of Cowing’s patent than a model or picture of a 
wedge found in any other connection or relation. It cannot 
be, in any sense of the patent law, an anticipation of Cowing’s 
invention; it is not even suggestive of it. 
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While these patents and others have been pleaded or relied 
upon in the answer, in both this and the Pittsburg case, yet 
neither the counsel in this case nor in that have discussed, or 
even mentioned in argument, any other than the hereinbefore 
named patents as anticipating that of Cowing. We do not, 
therefore, deem it either necessary or proper for us to here 
discuss, or even refer to the other patents named in the ans- 
wer. Those named and discussed, we confidently submit, 
cannot be regarded as, in any legal or mechanical sense, an- 
ticipating Cowing’s patent, or even as suggestive of it. 

IV. 

AS TO THE BALLARD .AND WADDELL PATENT, NO. 94,063, 
THE METHOD PATENT, ISSUED AUGUST 24, 1869: Fizrs¢. The 
state of the art of wood paving is sufficiently stated and 
shown, by that we have before said, and by reference to the 
patents of Nicholson, of Cowing, and of Miller and Mason. 
But notwithstanding the great and fully acknowledged superi- 
ority of the wedgé=shaped block over the rectangular block, 
yet the waste of lumber and consumption of labor in produc- 
ing wedge-shaped blocks were so great as to almost, if not 
altogether, inhibit their use in the construction of wood pave- 
ments. To illustrate the extent of this waste of lumber and 
consumption of time, suppose we take an ordinary paving 
block, say, six inches high, four inches thick, and twelve inches 
wide. This would be an average Nicholson rectangular block, 


_and would contain two feet, or twenty-four inches of lumber, 


inch-board measure. Now, if we cut a wedge-shaped piece 
from each side of it, one-half inch thick and tapering to an 
edge, we will have left a wedge-shaped paving block three 
inches thick at the top, four inches thick at the bottom, six 
inches high, and twelve inches wide. In other words, by the 
labor of two cuts with a saw entirely across the two sides of 
the block, and by a waste of one-half inch, or one-eighth of 
the entire original block, we have the Cowing or Ballard 
wedge-shaped block instead of the Nicholson rectangular block. 
In other words, we have wasted twelve and a-half per cent. of 
the lumber, and havé made three cuts, or one cut and two 
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splits, to get the wedge-shaped block, whereas the Nicholson 
block was produced with one cut and no waste. 

That is to say that, prior to the invention by Ballard and 
Waddell, now under consideration, in order to produce the 
wedge-shaped block it’ was necessary to waste twelve and 
a-half per cent., or one-eighth of the lumber, and to do three 
times as much labor as to produce the Nicholson rectangular 
block. Either the waste or the extra labor is largely in ex- 
cess of the average profit upon mechanical products, and to- 
gether, constituted a practical inhibition upon their manufac- 
ture or use. The increased cost of a square yard of pave- 
ment, by reason of this waste and extra labor, would approx- 
imate fifty cents—made up of the cost of about seven feet of 
wasted lumber and many feet of extra sawing, besides the in- 
creased expense of handling the blocks in their manufacture 
three several times, instead of once. | 

These remarks sufficiently demonstrate the value and im- 
portance of the Ballard and Waddell patent for the method of 
producing such blocks. The superiority of the wedge-shaped 
block produced by this method over one produced by the old 
method is also claimed as an additional element of value and 
merit in the patent. That superiority, if it is one, is not itself 
an invention, but is rather an incident inseperable. from and 
inherent in a wedge-shaped paving block produced by this 
method, to-wit: the fiber of the wood being inclined or lead- 
ing and running with the incline of one side of the block. 

This block, according to the invention of Ballard & Wad- 
dell, is made by cutting from the timber at an angle, and then 
splitting into two, at a like angle, the piece so cut from the 
timber, thereby, with one cut and one split, producing two 
perfect paving blocks. The fiber of one side of each block so 
produced will run with the incline of that side. While this 
leaning of the fiber with one side of the block is the necessary 
result of that method of producing it, and is not, therefore, 
an independent invention, yet it is a result which adds to the 
practical value of the block, to some slight extent, at least, 


for that, such leaning fibre presents less obstruction than the 
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perpendicular fibers do, and, therefore, facilitates the ram- 
ming and packing of the earth and gravel in the wedge-shaped 
crevices between the blocks to serve as a key to bind them. 
This advantage might not, of itself and alone, be sufficient 
merit, advantage or novelty to sustain a patent; but when 
taken in connection with the saving of lumber, and the econ- 
omy of labor and time, both in sawing and handling, they are 
together so fully sufficient as to become entirely conclusive. 

Second. But it is asserted and claimed by the defendant 
that this method of producing paving blocks is not new, for 
that it had been known to and used by others long before. 
To establish this’ point of their defense, they — and rely, 
upon the following evidence, to-wit: 


(a.) The testimony of N. C. Draper, found in printed rec- 
ord, page 112, and following. He testifies that he first made 
paving blocks in 1872 and 1873. When asked what block he 
first then manufactured, he answered: ‘It was a block which 
was worked on a bevel after being cut off a square block of 
timber; it was cut square first, then the edges of it were bev- 
eled off this way. It was cut off from a plank three to four 
inches long and running from ten to sixteen inches wide.” 
He was then asked if he had manufactured wedge-shaped 
wooden blocks; and if so, when. ‘Yes, sir; I made them 
during those years that I spoke of, in 1873 and later. I could 
not state exactly what year I made them.” “Q. 10. State 
what was the shape and what were the dimensions of these 
wedge-shaped and beveled blocks. A. They were cut off tim- 
ber seven inches thick and of various widths, and five inches 
long, and were cut ona bevel. Q. 11. I want to know first 
the shape of the paving block? A. The shape of the paving 
block was four inches on one end and three on the other, azd 
one stde bevel and the other side straight. ¥ ™ ve 
“(Q. 20. Was that the first time that you had cut timber in 
that way? A. It was the first time that [ ever cut any 
wooden pavements, but I have cut a wedged-shaped block at 
various times. Q. 21. How long before? A. Well, I should 
judge it was ten years before, and perhaps longer. I could 
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not say positively. ©. 22. State whether or not it was usual 
at that time in your business to cut wedge-shaped blocks for 
various purposes by first cutting a block by a cross-cut from 
that piece of timber and then splitting that block by a.8aw so 
as to divide it into two wedged-shaped blocks? A. It was a 
usual thing in my business. Q. 23. How long at that time 
had you known and used this method of producing wedge- 
shaped blocks? A. I had been cutting wedge-shaped blocks 
in that manner for thirty years or more.” 


It is manifest from the testimony of this witness, who was 
examined by continuous leading questions, that he does nct 
and did not comprehend the difference between the Ballard & 
Waddell method of cutting paving blocks and the ordinary 
method of cutting wedges from pieces of sawed timber; that 
he did not understand the difference either in the product or 
the method of producing wedges or wedge-shaped blocks with 
one side beveled and those with two sides beveled. He testi- 
fies that in 1865.or 1866 he cut some wedge-shaped blocks for 
a Mr. Wright, at the Arsenal, which were about an inch at 
one end, some two inches at the other, about seven inches 
long and from three to four inches wide, and that they were 
cut substantially after the Ballard & Waddell method; but on 
cross-examination he is unable to state the use they were put 
to, where any of them can now be found, and does state that 
the persons whom he names as assisting in cutting these 
blocks are either dead or gone to parts unknown. Further 
than this, he fails to state that at the time he testifies that he 
cut the blocks, he had a partner in that business who was still 


living in this city. We afterwards accidentally found out that 


he had such a partner, Mr. Henry S. Davis, of this city, whose 
testimony we took, and who very fully negatives Mr. Draper's 
statements. (See printed record, pp. 209-212.) 


This is all the testimony taken by defendant to show 
prior use. How signally it falls short of the requirements for 
such a defense is well illustrated by the following two well- 
settled rules and the authorities cited in support of them, to- 
wit: 


t 


TALLMADGE E. Brown vy. THE District oF CoLuMBIA. 15 


The patent itself makes a prima facie case in favor of the 


_ patentee, that he was the first inventor. 


Curtis on Patents, gai. 

P. and T. R. R. Co. vs. Stimpson, 14 Pet., 449-458. 
Roberts vs. Dickey, 4 Fish., 532-541. | 
McComb vs. Ernst, 1 Wood., 195-203. 


The party asserting a prior use of a claimed invention has 
the burden of proof on him, and must show such use beyond 


any reasonable or fair doubt. 


Coffin vs. Ogden, 18 Wall., 120-124. 

Howe vs. Underwood, \ Fish., 160-175. 
Goodyear vs. Day, 2 Wall., Jr., 283-299. 
Hayden vs. Suffolk, &c., 4 Fish., 86-104, 
Webster vs. Higgins, 16 O. G., 675-678. 
Washburn vs. Hatsh, 4 Fed. Rep., 900-904. 


(6.) But it is further claimed that this method of cutting 
pavement blocks is shown by the patent granted to Miller 
& Mason, March 31, 1868. (See printed record, pages 149-151.) 


The specifications forming a part of that patent contain 


the following language: ‘The blocks A are to be cut from 


plank, and are of the usual size, having the fiber vertical. 
The blocks of our pavement, however, differ from all other 
blocks in use of pavements, in having both sides beveled 
from top to bottom, as shown by the end view of the blocks 
in the drawings. “ . . The blocks can be cut 
with /ess waste of material by cutting them from timber, 
and splitting the timber blocks with a proper bevel.” 


A complete answer to this claim of the defendant is found, 
we submit, in the two material facts contained in the above 
extracts from the specifications in Miller & Mason's patent. 
First, the block must have the “fiber vertical,” and it is me- 
chanically impossible to cut such blocks by the Ballard & 
Waddell method, If cut by their method the fiber is neces- 


sarily /eaning. 


PS PERE UN OT aE I ove 


iiahdpmasumncabtinnenanhdn mpeiethedesechtodeant ined masadmaereetic oteeceamitede tieeke cedmetaae eR Te he ee 


a 


aeetnnaabemaet retool 


' 
35 
ite 
:ee 
ie 

Ee 

> 

> 

; 


wecares. 


a RE Sears ea Ser wo terete ne tov cts rape ae. oe oe 
Par ane EP Tet RU eta a i ae ee ee eee 6 EGR, we 4 . ice ao ~ bs ; ne = : c - 
SSRIS SESS A INES UPL TIL ESS ARIAL GE AIT LIES ONE TET TOOT LE SIMS IAI IST, MOTE OLE BS al = RH RELI TON DE EO RPS, Nahe + 


AY wR Na Ae 


bits 
’ 
1 
x 
Re s. 
pe 
3 
he 
as 
i 
#5, 
ex 
a 
a 
x 
Se, 
Peis 
= 
~ 
Le $y 
e 
bibs 
ist 
pose 
SS 
oe 
oh: 
aot 
Ps re 
= 
ooh 
33 
Fait 
iy 2 
%, 
ta 
5 
zo 
i a 
a 
v" 
4 
ay 
Teh 
.¥ 
= 
+ 
Sy A 
} 
iY, 
So 
iy 
oe is 
He 
“oe 
AS Sete 
x ¥ 
~ 
“3 
aE, 
ee 
ay 
i 
at's 
ae? 
+ 
gry 
a 
Se 
ron 
eae 
i ae 
23 
oe 
Ws 
oy 
Pc 
eae 
oe 
ae 
Se ey 
a 
Bene 
o> Sey 
7 
i, +, 


16 TALLMADGE E. BROwN Vv. THE DISTRICT OF COLUMBIA. 


Again it is said in the specifications, that the blocks can 
be cut with “less waste” by cutting them from timber, and 
then sp/zt¢ting the timber blocks w7zth a bevel. Tf the blocks 
are cut from timber by the Ballard & Waddell method, there 
is zo waste; but the cutting must be at a bevel, as well as 
the spliting. The cutting of blocks from timber, as de- 
scribed by Miller & Mason, is shown by exhibit “Z” on 
printed record, page 82, where the cutting of the timber is at 
right angles and the splitting at a bevel. In this mode there 
is “less waste,” for, when the block is cut from plank, there 
is a waste of two wedge-shaped pieces for each block: 
but when cut from timber as shown by the exhibit ‘ Z,” there 
is a waste of only /wo wedge-shaped pieces for each fhree 
blocks. If cut from plank there must be one cut and two 
splits for each block, but if cut from timber, it takes but one 
cut and four splits to make three blocks. 

The Miller & Mason patent makes no mention of sawing 
the lumber at a dcve/, but it is to be sp/zt ata bevel. Miller's 
expressed idea is to saw the lumber wzthout the bevel, split 
it wzth the bevel and waste /ess. Ballard’s idea as expressed 
in his patent 1s, too saw at a bevel, sp/z¢ at the same bevel 
and waste nothing. 

These physical facts amount to a demonstration that the 
Miller & Mason method of cutting paving blocks is not and 
cannot be the Ballard & Waddell method or, in any way a 


suggestion of it. 
(c.) It is also further claimed that this method of cutting 


paving blocks is anticipated and shown by a patent granted 
to Henry Millengar on the 5th day of April, 1864. (See 
printed record, pages 185-188.) 

This invention consists of making a rectangular groove 
in the middle of the edges of a board, one and one-eighth 
inch thick, the groove being in width equal to the flange of the 
board upon each side of it, and then splitting the board 
obliquely from the outer angle of the groove on one edge 
to the outer angle of the opposite side on the other edge, 
thus making two weatherboards or pieces of siding, in using 
which the groove or rebate will form the lap, and the whole 


_ board fit snugly to the studding. 
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The very point of the claim by the counsel for défendant 
being, as we understand it, the identity of the “splitting at a 
bevel.” But we confidently submit that the analogy is too re- 
mote and limited, to constitute any fairly debatable basis for 
the claim made by counsel. It seems to us that the first im 
pression, like the fully considerate judgment of every unbiased 
mind, must be against this claim, and hence we do not further 
discuss it. 

These items constitute, as we believe, all the evidence relied 
upon and discussed by counsel in the court below, for the pur- 
pose of showing the prior use of the method patent issued to 
Ballard. That it signally falls short of such showing is too 


apparent to require further discussion. 


V. 


As TO THE BALLARD & WADDELL PATENT NO. 94,062—-FOR 
IMPROVED WOOD PAVEMENT, ISSUED AUGUST 24, 1869. This 
is a patent for a wood pavement, constructed of wedge- 
shaped blocks produced in the method specified by the pat- 
ent, and also for such blocks as an article of manufacture. 

If the Cowing patent and the patent for the method of pro- 
ducing these wedge-shaped blocks, with the grain or fiber of 
the wood running with the incline or bevel of one side, are 
sustained and held valid and effective, then, as we understand 
it, there is no question by the counsel for the defendant, but 
that this patent is valid and should be upheld also. In other 
words, there are no special, separate or distinctive objections 
to this patent; that is, there are no other than those urged to 
the two preceding patents, sued upon in this case. We need 
not, therefore, further discuss it here, than to say that it is a 
combination patent, having the Nicholson foundation, the 
Cowing-shaped block and key filling, with the Ballard method 
of cutting and the product block thereof, constituting an econ- 
omical and practical pavement. | ; 

It will be observed that these three patents, to-wit: the 
Cowing patent for the wedge-shaped blocks, the Ballard pat- 
ent for the method of cutting such blocks, and the Ballard 
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patent for such blocks as an article of manufacture, and for a 
wood pavement laid therewith in the manner specified, ,sever- 
ally and jointly, enter into and constitute the wedge-shaped 
block pavement complete—that laid by the defendant and 


constituting the infringements complained of. 
VI. 


AS TO THE INFRINGEMENT. The infringement of each and 
all of these three patents is directly, distinctly and positively 
proven by the testimony of the witness, D. N. Row, printed 
record, pp. 35—41, and _ by the witness, J. T. Baldwin, printed 
record, pp. 41—47. 

If it be urged that this testimony shows that the work 
was done by contract, and, therefore, the defendant cannot be 
liable for infringing the ‘‘szethod patent?,” it is a sufficient ans- 
wer now to say that, zon constat, the defendant may have 
required the contractors, by the very terms of the contract, 
to cut the blocks according to the “method” patent of Bal- 
lard; and if so, the liability of the defendant would be un- 
questionable. The complainant’s przma facie case is suff- 
ciently made, by showing that the blocks were cut by per- 
sons in the employment of the defendant, and were put to 
its use. All the facts can be fully shown upon the final trial 
or inquiry as to damages. This is submitted without admit- 
ting or stopping to discuss the rule of law, where such in- 
fringement is made by persons doing work under a contract. 
That claimed rule can be fully discussed and its true limits 
ascertained on such final trial, and it can be applied to the 


facts proven, truly and properly. 


VII. 


The maintenance of the validity of all these patents, shows 
both the progress of the art and the wisdom and consistency 
of the action of the Patent Office. Nicholson’s invention of 
rectangular block and wood pavement, with its filling of 
gravel and tar, in 1854; Cowing’s invention of truncated 
wedge-shaped block, with its crevice and key of rammed 
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earth and gravel, in 1865; Miller & Mason’s combination of 
Nicholson’s wood foundation, with Cowing wedge-shaped 
blocks and key filling, in 1868; Ballard & Waddell’s method 
of cutting wedge-shaped blocks, and also for pavement made 
with them, in 1 8Go, each meeting a developed defect and 
consequent demand of its predecessor, and together consti- 
tuting a complete whole. 
Respectfully submitted. 
C. C. COLE, 
Des Moines, Iowa, 
Solicttor for Complainant. 
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IN THE 


Supreme Court of the Wnited States. 


OCTOBER TERM, 1888. 


No. 137. 


TALLMADGE E. BROWN, Appe.iant, 
vs. 


THE DISTRICT OF COLUMBIA, Apretrer. 


BRIEF POR THE APPELLEE. 


I. 
STATEMENT OF THE CASE. 


This is a suit in equity instituted in the supreme court of 
the District of Columbia for the infringement of certain let- 
ters patent of the United States for wood pavements, namely, 
No. 94062, issued August 24,1869; No. 94068, issued August 
24, 1869, and No. 101,590, issued April 5, 1870. The com- 
plainant claims to be the assignee of these several patents 
and alleges their infringement by the defendant. 

The bill as amended alleges (Par. 10, Ree. 3, 13, 14, and 
15) that the defendant, in the years 1870, ’71, ’72, ’73, and 


between the first day of January, 1874, and the twenty-second 


day of June, 1874, in violation of the rights of the complain- 
ant, “made, laid, and used wood pavements substantially 
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like those described in-and covered by said letters patent.’ 
The bill accordingly seeks an injunction, discovery, and ac- 
count in the premises. 

By way of defense the defendant first pleaded the local 
statute of limitations (Rec. 13); which plea stood also to 
the bill as amended (15). The defendant also demurred 
(15); and this demurrer was overruled, with leave to answer 
(16). The defendant then pleaded that the complainant and 
the patentees had, prior to the alleged infringement, laid 
their pavement, and the defendant had no notice of the fact 
that it was infringing the patents or either of them (16 and 17); 
and upon hearing this plea was overruled without prejudice 
to the right of the defendant to make the same defense in its 
answer, and with further leave to answer (16 and 17). There- 
upon the defendant answered, calling for proof of material 
averments of the bill; denying that pavements were laid 
down within the District of Columbia under the patents 
named inthe bill; asserting that none of the contracts made 
by the defendant called for pavements to be laid under said 
patents; denying any violation of the rights of the complain- 
ant; alleging that all the substantial claims of the said pat- 
ents were covered by previous patents granted to others than 
the complainant or his assignors; that wooden pavements 
in all substantial particulars identical with those described 
in the patents named in the bill had been laid and used by 
many cities more than two years before the said letters pat- 
ent were applied for; that, although the complainant and 
his assignors were present in said District while the pave- 
ments in question were being laid, neither he nor they ever 
informed or notified the District that in making its contracts 
and laying said pavements it was violating his rights or in- 
fringing his patents; that neither the complainant nor his 
assignors ever gave, as required by law, sufficient notice to 
the public or the defendant that nis alleged invention was 
patented ; that the alleged patents are null and void, for that 
the alleged invention is neither new nor useful; that the 


3 


laying of said pavements, in fact, was disadvantageous and 
disastrous to the defendant, and that the matters and things 
set up in the complainant’s bill are barred by limitaiions 
(18 and 19). Subsequently, by leave of the court, the an- 
swer was amended by the specification of other alleged prior 
patents than those set up in the bill (216). 

In special term, on hearing, the bill was dismissed, which 
action was affirmed in general term (217 and 218). The 
complainant appeals to this court. 


The claim of patent No. 94062 is for “certain new and 
useful improvements in street pavements ” (5-6), specifically 
described as follows: 


“1. As an article of manufacture, wedge-shaped blocks 
having the grain running parallel to oneand oblique to the 
other of their beveled sini and produced substantially in 
the manner referred to.” 

“2. A wooden street-pavement coniatrasted substantially 
as hereinbefore described, of wedge-shaped blocks: with the 
grain running and produced in the manner and for the pur- 
pose set forth.” This is commonly known as the Ballard 
pavement. | 

The manner of production of the blocks and construction 
of the pavement are described to be as follows: The bed of 
the street is slightly arched, the ends of the arch resting 
against the curbs; strips are then laid upon said arch at right 
angles to the curb and at convenient distances apart; upon 
these strips is laid a flooring composed of boards of any de- 
sired dimensions, and the blocks are then laid on this floor- 
ing in rows and so as to break joints; these blocks are of a 
wedge shape and are so laid as that tieir bases shall touch, 
forming a continuous arch across the street and leaving 
V-shaped spaces between the rows; these spaces are filled 
with concrete or its equivalent, and the whole surface tarred 
over if thought necessary ; the gutters are formed by inclin- 
ing the bed slightly upward at the curb and splitting the 


Cy ee 


| 


ends of the blocks off to fit against the curb and the last one 
of the street blocks. A more perfect description of the blocks 
and the manner of producing them is said to be given in 
another then pending application on file in the Patent Office, | 
entitled “A method of cutting blocks for street pavements,” 
prepared and executed by the applicant on the 29th day of 
September, 1868. The peculiarity of the blocks used in this 
pavement is said to be that they are wedge-shaped and have — 
both sides at acute angles with the base and the grain run- 
ning parallel with one and oblique to the other of these 
sides (5, 6). 


The claim of patent No. 94063 is for “An improved mode 
of cutting blocks for wood navement ” (7), more particularly 
described as follows: “ The herein-described method of cut- 
ting blocks for wooden pavement, so as to form by two cuts, 
or one cut and one splitting, two finished blocks with 
top and bottom level or in parallel planes and the sides 
beveled, one side being inclined with the fiber, and without 
waste of material, substantially as set forth ” (8). The set- 
ting forth thus referred to is as follows: That the invention 
consists in a novel method of cutting and splitting blocks 
for wood pavement in such a manner that two cuts, or rather 
one cut and one splitting, will produce two finished blocks 
with level top and bottom and two sides beveled, one with 
the grain and the other slightly oblique to the grain, with- 
out more waste of timber than is occasioned by the saws. 
The cutting process is with a piece of lumber of given di- 
mensions that is placed under the saws in an inclined posi- 
tion, so that the first cut will produce blocks with two sides 
os | inclined, the top and bottom level or in parallel planes. 
Each block thus produced then has certain dimensions 
with the fiber and is of a certain width across the fiber. 
The blocks are then split slightly oblique to the fiber, being 
brought toward the splitting saw in an inclined position, in- 
clined in contradistinction to a position level at top and 
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bottom, in such a manner that the line of the cut will form 
the other two beveled sides of two blocks, each of which has 
the top and bottom level or in parallel planes and the sides 
beveled, and, moreover, has the grain running in the direction 
of one of the beveled sides. The advantages of this method 
claimed are economy of lumber and of labor and time, the 
only loss.of lumber being the small pieces cut off at each 
end to start the bevel, and each two cuts, or rather one cut 
and one splitting, forming two complete blocks ready for 
use. 


The claim of patent No. 101,590 is for “a new mode of 
constructing wood pavements for streets” and is specifically 
described as follows: “ A wood: pavement, composed of 
blocks, each side having a single plane surface and one or 
more of the sides being inclined, and the blocks being so 
laid on their larger ends as to form wedge-shaped grooves 
or spaces to receive concrete or other suitable filling, sub- 
stantially as set forth.” This is commonly known as the 
Cowing patent. The setting forth thus referred to is that the 
nature of the invention consists in providing and arranging 
blocks of a peculiar shape in manner to form wedge-shaped 
crevices for the reception of earth or gravel and wherein such 
earth or gravel will be retained to act as a key to bind and 
confine the blocks in their place; the blocks to be so placed 
that the gravel spaces may extend lengthwise across the 
direction of the street or road, so that besides wedging and 


holding the blocks securely they may furnish a better foot- 


hold for animals drawing heavy loads. The application 
expressly disclaims “a wooden pavement composed of 
wedge-shaped blocks when the blocks are laid alternately 
on larger and smaller ends, so as to form a continuous sur- 
face of wood ” (4, 5). 

In other words, the claim is directed to a wood pavement 
in which blocks with one or more inclined sides are so laid 
on their larger ends as to form wedge-shaped grooves or 
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spaces for the reception of any suitable filling. The con- 
trolling feature is wooden blocks of the form prescribed laid 
in the manner specified. The filling is an immaterial factor, 
since the special fillings named by the patentee, viz., con- 
crete or earth and gravel, are but two of many well-known 
fillings for street pavements, and the patentee in his claim 
states expressly that the grooves are for ANY suitable filling. 
The claim therefore contemplates and includes any known 
kind of filling which will, in the language of the specifica- 
tion, “act to bind and confine the blocks in their place.” 


In determining whether the invention claimed is proper 
subject-matter for a patent the question is not whether 
wooden wedge-shaped blocks had never before been so laid 
on the larger ends as to form wedge-shaped spaces between 
them, but whether, in consideration of the state of the art as 
it was in 1865, a wood pavement possessing the character- 
istics specified in the claim was patentable within the mean- 
ing of the law. 

Curtis on Patents, § 53, seq. 


Il. 


ARGUMENT. 
A. 


State of the Art at the Time of Application for the Several 
Patents. 


1. Paving blocks, both of stone and wood, having one or 
more inclined sides were known when the earliest of the 
applications for the patents in question was made. Stone 
and composition paving blocks of this kind are shown and 
described in Chambers’ English Patent of February 28, 
1824 (168 to 171, Defendant’s Exhibit 10), and in Lindsay’s 
English Patent of June 14, 1825 (163 to 167 Defendant’s 
Exhibit 9). 
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Chambers describes his invention to be the laying of 
stones with their large end or natural base. downward, 
grouted or cemented together at their bases by a good, strong 
cement which would resist the action of water, the upper 
part of the interstices thus left vacant to be filled with finely 
broken flints or other similar substances not soluble in 
water, which arrangement would effect as one result that no 
part of any stone could be acted upon by a pressure down- 
ward without having a corresponding base to support the 
pressure. Figure 3 of the diagram accompanying the pat- 
ent represents stones in the form of tle frustum of a quadri- 
lateral pyramid, which form, says the patentee, “ I consider 
the best calculated to effect the required resistance to down- 
ward pressure, the size of which should be eight inches square 
at the apex, twelve inches square at the base, and ten inches 
high ;” but because of the expense of cutting stones of suffi- 
cient hardness into this exact shape he proposed for all 
ordinary pavements to make use of stones broken and hewn 
in the manner then usual, but taking care in their applica- 
tion to his pavement always to lay their natural base or 
largest end downward. (169, 170.) 

The preliminary description of his invention is that it 
consists ‘in an arrangement of conical-formed stones or 
other bard mineral or silicious substances of the said form 
placed on their natural bases, cemented together at their 
lower extremities, and having their remaining interstices 
filled with loose materials insoluble in water, such stones so 
arranged constituting an improved pavement or carriage 


road.” (169.) 


Lindsay’s invention is described by him to be a pavement 
of “the common or usual sized paving stones, but the method 
of arranging or laying them is as follows: Instead of laying 
them with their broadest ends upwards, I lay them with the 
broadest ends downwards, and, as each. stone is made of a wedge 
form, this leaves a considerable space open between the stones. 
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These I close with smaller stones of a wedge form, which, 
being carefully placed and well rammed down after a suffi- 
cient quantity of fine gravel or grout has been worked 
between them, will make a pavement nearly as substantial 
as a solid sheet of granite, well suited to enable horses to 
travel on safely (164-’5).” This patent includes, in addi- 
tion, wheel tracks for carriages on streets or roads formed 
of curbstones laid transversely. In his specific declaration 
of his claim Lindsay distinctly says, ‘I do not claim the 
sole right to pave with stones having their broadest ends 
laid downwards” (167), evidently because of the prior pat- 
ent of Chambers. 3 

And the patent No. 101,590, in the disclaimer which pre- 
cedes the claim, as already pointed out, in effect admits that 
wooden paving blocks of this kind were known, for the dis- 
claimer is of wedge-shaped wooden blocks laid otherwise 
than in the manner specified in the claim. (5.) 


2. The,Chambers and Lindsay patents further show that 
it was not new to lay blocks having one or more inclined 
sides with their larger ends downward, so as to form wedge- 
shaped spaces beteen them. (See the patents, Exhibits 9 and 
10, and testimony of McIntire, 54, 205.) 


3. The same patents further show that it was not new to 
fill the wedge-shaped spaces between such paving blocks 
with a filling of suitable material. (See the Exhibits 9 and 
10 and testimony, 205-’6.) | 

In figure 3, Exhibit 10 (171), as already noted, the blocks 
having all four sides inclined are laid with their broadest 
ends downward upon a prepared bed, and after being thus 
laid they are grouted or cemented together at their bases by 
a good, strong cement, after which the portions of the spaces 
still remaining left unfilled are filled with finely broken 
flints, &c. In other words, Chambers laid his blocks just as 
prescribed in the patent No. 101,590, and then filled the 
wedge spaces between them with a filling composed in part 
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of a good, strong grout or cement, and in part of finely broken 
flint or other substances not soluble in water. In Exhibit 9; 
figure 2 (167), the blocks are, as described by the patentee, 
‘‘made of a wedge form and laid with their broadest ends 
downward,” which “ leaves a considerable space open between 
the stones.” These spaces are filled with a filling which the 
patentee describes as “smaller stones of a wedge form ” and 
‘fine gravel or grout,” and the testimony of complainant’s 
own expert, McIntire (200 e¢ seq., 205), confirms this. 


4. It was not new at the time in question to use “ concrete 
or other suitable filling ” between paving blocks or rows of 
paving blocks. This is matter of common knowledge. It 
was shown also in Nicholson’s wood pavement (151 to 156, 
Defendant’s Exhibit 7), which was originally issued August 
8, 1854, and reissued August 20,1867. As is seen by the 
specifications accompanying the diagrams, that pavement 
is composed of blocks of wood laid in rows across the street 
the rows being separated from one another to afford spaces, 
which are filled with concrete. These spaces are obtained 
by interposing narrow wooden strips between the blocks, 
differing in this respect from patent No. 101,590, in which 
the spaces are obtained by slanting or inclining the sides of 
the blocks. The latter, however, differs in nowise on the 
surface from a pavement consisting of rectangular wooden 
blocks, such as is illustrated in the Nicholson patent; the 
only difference between the two is in respect of the manner 
of obtaining the spaces to receive the concrete or other suit- 
able filling. 


It is thus seen that at the time in question it was old to 
make paving blocks with one or more inclined sides; it was 
old so to lay those blocks on their larger ends as to form 
wedge-shaped spaces between them for the reception of a 
filling or binding material to act as a key to hold the blocks 
in place; it was old to fill those wedge-shaped spaces with a 

9 3 
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binding material to act as such key: in other words, all the 
things now claimed as the patentable features in question 
had before been introduced for pavements and had/been 
used in the same way for the same purpose. Selection was 
made from the mass of known materials, and the materials 
thus selected were put together in the same way in which 
other materials before had been put together and for the 
same purpose and without substantial change of result. 


5. If in the Lindsay pavement the blocks were of wood 
instead of stone there can be no doubt that it would have 
substantially anticipated the pavements in controversy; but 


‘the use of wood instead of stone is a mere substitution of 


material, and so not patentable. 
Hotchkiss vs. Greenwood, 1 Whitman, 610; 11 How., 


248. 
Hicks vs. Kelsy, 2- Whitman, 475; 18 Wall., 670. 
Reckendorfer vs. Faber, 92 U. S., 347. 


And with this change—that is, of wood for stone—the 
Lindsay patent would differ in no respect from those in con- 
troversy, except in the character of the filling used; but the 
use of one known kind rather than another known kind of 
filling does not involve invention; they are used for the 
same purpose and with substantially the same result—act- 
ing to fill the recesses between the blocks and to bind and hold 
them in place. So that as respects the question of patenta- 
ble novelty the only difference between the Lindsay pave- 
ment and those in controversy is an immaterial one. 

Curtis on Patents, secs. 51, 52, and cases cited. 
Phillips vs. City of Detroit, 17 O. G., 191. 


If the pavements in controversy be compared with the 
Chambers pavement and like tests applied the same conclu- 
sion must follow. 

The fact that the Chambers blocks have four inclined sides 
does not affect the question. The result of that is simply 
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to form the wedge-shaped spaces for reception of the filling on 
four sides, instead of on two, of the blocks, so that the filled 
spaces run not only crosswise but also lengthwise of the 
street ; and the same mechanical expedient for obtaining and 
filling the spaces between adjoining blocks is employed in 
each case, except in the latter one set of filling spaces (those 
running lengthwise of the street), are abandoned and only 
the other set (those which run crosswise), used, which latter 
feature was common at his time in both wooden and stone 


pavements. 


An attempt is made to distinguish Cowing’s pavement 
No. 101,590 from the Chambers and Lindsay pavements, on 
the ground that in the former the filling tends to imbed 
itself into the blocks, while in the latter it cannot. As was 
pointed out by the court below, this claim is not made in 
the specification, but appears only in the testimony. (Testi- 
mony of McIntire in rebuttal,201-’2.) This difference, if in 
fact a difference, is wholly immaterial, for the same effect 
would be obtained in ramming filling between the wooden 
blocks of any wooden pavement. The filling would have 
the same tendency “ when forced downwardly to extend lat- 
erally into the fibre of the wood and seat itself therein ” (202, 
fol. 519); and whatever difference there might be in the cases 
of a wooden and stone pavement, any such difference be- 
tween two wooden pavements would be in degree and not 
in kind. 


And comparing the pavements in controversy with the 
rectangular block pavement, of which the Nicholson pave- 
ment is a type (Exh. 7, Rec., 151-’6), there is no patentable 
difference between them in view of the state of the art. They 
are composed of the same materials and present externally 
the same appearance; the blocks are laid in rows crosswise 
of the street with spaces between the rows filled with the spe- 
cific filling, with the same liability of the filling “to extend 
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laterally into the fibre of the wood and seat itself therein.” 
The only difference between them is in the means employed 
to obtain the spaces between the blocks. Nicholson employs 
for this purpose spacing strips and preserves the rectangular 
shape of his biocks. The pavements in controversy have 
blocks with inclined bases, the spacing strips being omitted. 
This latter is simply the employment of an expedient whicli 
had before been employed for the same purpose and with the 
same result, namely, by Chambers and Lindsay. One known 
means is thus substituted for another known means of ob- 
taining filling spaces in a structure which is otherwise un- 
changed and remains the same. This is clearly not pat- 
entable. 

Curtis on Patents, sec. 49. 

Bean vs. Smallwood, 2 Story, 408. 

Couse vs. Johnson, 16 O. G., 719. 


B. 


The patents Nos. 94062 and 94063 present a feature not 
existing in No. 101,590 and claimed to distinguish them 
from prior patents. 

No. 94063 is for an improved mode of cutting blocks for 
wood pavement, and No. 94062 is for blocks produced by 
this mode as a new article of manufacture and also for a 
wooden pavement made of such blocks. From what has 
already been said it is clear that the manner of laying the 
blocks to form the pavement in nowise materially differs 
from that employed in prior pavements; so that unless the 
first claim of the patent No. 94062, which is, in effect, also 
the sole claim of No. 94068, can be sustained, the claim of 
a wooden pavement which is the result of this mode must 
of course fall. 

Now, the Ballard block is identical in shape with the 
wedge-shaped blocks set forth in the Cowing patent, No. 
101,590, the Chambers and Lindsay patents, and the Miller 
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and Mason patents (149 to 151, Defendant’s Exhibit 6). The 
feature which is relied upon as so characterizing it and dis- 
tinguishing it from others as to make it patentable, notwith- 
standing the others, is that the grain of the wood runs paral- 
lel with one and oblique to the other of its beveled sides. 

The advantages alleged to accrue from this feature are— 

(1.) That only one corner is liable to be broken in trans- 
portation, whereas this liability would exist at both corners 
if the fibre were mathematically vertical. 

(2.) That the V-shaped filling spaces between the blocks 
have “one perfectly smooth side, and consequently the 
gravel in the filling is nut so liable to jam and leave the 
lower portion of the space loosely or entirely unfilled” 
(50, 51). 

It is difficult to treat these alleged advantages seriously. 
That they are immaterial and fanciful is admitted even by 
complainant’s expert, McIntire (57,59). If there be any 
such liability as referred to under the first head, then, inas- 
much as the liability increases in proportion to the increase 
within certain limits of the inclination of the fibre from 
the perpendicular, that liability at the corner of the Ballard 
block must be double that at either of the corners of a block 
in which the fibre is mathematically vertical; in other 
words, the total liability in each case is the same. In the 
one case it is concentrated at one corner, and in the other it 
is distributed between two. 

For the second alleged advantage there can be no founda- 
tion. The sides of the block incline but five degrees from 
the vertical, and the inclination is but one-half of an inch 
for every inch in height; and practically it would be im- 
possible for either surface to retain any of the filling mate- 
rial as alleged. On the other hand, it may be said that, in- 
asmuch as in proportion to the departure of the grain from 
the vertical the durability of the block is decreased, the Bal- 
lard block, which has the grain inclined, is less durable 
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and an inferior article to a block with vertical fibre. (Me- 
Intire on cross-examination, 59, 60; Robertson, 89-90.) 
The fact is that the alleged characteristics of the block are 
merely incidental to the process by which the block is made, 
and grow out of and necessary result from that process. 
They impart no increased value or efficiency to the block. 
As an article per se, it is no better and no worse than other 
wedge-shaped wooden blocks, and does not essentially or 
materially differ from them. That the patent was granted 
with this understanding is clear. (Defendant’s Exhibits 2, 
3,4, Rec. 123 to 138; testimony of Ellis Spear, 110 to 112.) 


It is thus seen that this claim depends for its validity, not 
upon the novelty of the block per se, but upon the novelty 
of the process or method of making it. If this be the case 
the patent is clearly invalid. 

Draper vs. Hudson, 6 Fisher, 327 (3 O. G., 355). 

Milligan & C. Co. vs. Upton, 1 Banning & Arden, 498 
(6 O. G., 837). Affirmed sub nom. Glue Co. vs. 
Upton, 97 U.5S., 3. 

McCloskey vs. DuBois, 19 O. G., 1286. 


And that the method thus claimed does not possess patent- 
able novelty in view of the state-of art is disclosed by De- 
fendant’s Exhibits 6, 11 to 16 and 19, and Holtzapffel (Rec. 
149, 171 to 194 and 196). 

Exhibit No. 11 was objected to as evidence because it was 
not noticed in the answer. But as showing the state of the 
art it is clearly admissible. 

Brown vs. Piper, 91 U.8., 37 (10 O. G., 417). 
Westlake vs. Carter, 6 Fisher, 519 (4 O. G., 636). 


These exhibits show that machines with tables adapted 
to be set at angles with saws for the purpose of cutting wood 
on a bevel had long been known (Exhibits 12, 13, 15, 16); 
that it had been usual to obtain lumber of wedge-shaped 
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cross-section by first cutting a plank from a log and then 
dividing this plank by an oblique splitting cut into two 
thinner planks of wedge-shaped cross-section without waste 
of material (Exhibits 13, 14, 15, 16; testimony, 63-4, 96-’7, 
112 et seg., 206-’7): and that stone and other material had 
been cut from the slab into wedge-shaped blocks without 
waste of material by first severing a block from the slab by 
an oblique cross-cut and then dividing this block by a second 
oblique cut into two similar wedge-shaped blocks (Exhibits 
11,19; testimony of Robertson, Rec. 90, 91). 

An attempt is made to distinguish the method claimed in 
the patent from the methods disclosed in the exhibits. (Tes- 
timony of McIntyre, 202 to 204.) But it is admitted that 
this method is disclosed by the exhibits in every particular 
* save one, and that is that in the case of the Ballard block 
the second oblique cut or splitting cut is made in a direction 
approximately parailel with the grain (7d., 206-7). This, how- 
ever, is an immaterial difference. The second oblique cut 
would naturally be made as it was desired the grain of the 
wood should stand. If it were desired to have the fiber of — 
the wedge-shaped block horizontal, the cut would extend be- 
tween the top and bottom faces of the rhomboid. If, on the 
other hand, it were desired to have the fiber of the wedge- 
shaped block upright, the cut would extend between the two 
side faces of the rhomboid. Such a cuangeas this would not 
amount to invention ; it would be but applying the discre- 
tion of the ordinary mechanic. 


“Tt is not invention to change one well-known material 
for another or to apply a well-known process without some 
adaptation more than every skilled mechanic could apply to 
a new art or subject.” 


Isaacs vs. Abrams 14 O. G., 861; and see also Brown vs. 
Piper, 91 U.S., 37 (10 O. G., 417), in which it was held that 
the application of the old process of freezing ice cream and 
the like to the preservation of fish, with such modifications 
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as its application to the new subject demanded, was not 
patentable. 


It is manifest that, in view of the state of the art, it was 
not new to obtain wedge-shaped blocks by first severing a 
block of proper size and shape from a stick or slab of a given : 
material and then dividing this block by an oblique cut 
into two equal and similar wedge-shaped blocks. And, this 
being the case, there can be no good reason for holding that 
the language used in the specification of the Miller and 
Mason patent (Exhibit No. 6) does not describe the applica- 
tion of this process to cutting wooden paving blocks in terms 
sufficiently clear to be understood by those skilled in or ac- 
quainted with the art (150, 151). 

The idea which underlies the alleged invention is the 
cutting of the blocks so as to bring the wide part of one 
block opposite the narrow part of the other, and thus save 
material. Inclining both sides of the block equally and 
making the first or cross cut a straight cut at right angles 
with the timber, instead of an oblique cut, are non-essential 
in the opinion of complainant’s expert. 

(Testimony of McIntyre, 57-60, and see Defendant’s Ex- 
hibit No. 1, Rec. 123, and testimony of Robertson, 88 ef seq., 
93-4.) 
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The expedient for economizing material, such as is here 
claimed, has been commonly practiced in every branch of 
manufacture and trade, including the wood-worker (testi- 
mony of Draper, 112 et seg.), and is plainly lacking the 
elements of a patentable invention. 

Snow vs. Taylor, 14 O. G., 861. 


C. 


The Cowing patent, No. 101,590, calls for further attention 
on two points: 


(1.) The proceedings in the Patent Office on the applica- 
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tion on which the patent was finally issued (Defendant’s 
Exhibit No. 5, 138 to 149; testimony of Robertson, 87 et 
seq.) show that the application was filed in the year 18665. 
As originally filed it neither described nor showed a paving 
block with more than one inclined side, and the applicant 
in his claim and specification expressly defines his inven- 
tion to consist in making the block with one of its sides ver- 
tical and the other of its sides inclined. 

The application was in the vear 1865 rejected for lack of 
patentable novelty. The application, by reason of the fail- 
ure of applicant to prosecute it, lapsed, and it was remitted 
to the condition of a rejected and abandoned application. 
No attempt was made to revive it until 1869, more than four 
years after it had been rejected. It was then revived, just 
how and by what means does not appear, and after its re- 
vival new descriptive matter was added to the specification 
and an additional drawing was filed enlarging the appli- 
cant’s invention, and claim was broadly made to a block 
with one or more sides inclined (the added drawing showing 
a block with two inclined sides), instead of a block with one 
vertical and one inclined side, as contemplated originally by 
the applicant. 

In the interim between the years 1865 and 1869, while 
this application lay dormant, patents issued to other parties 
for wood pavements, in which blocks having inclined sides 
were used and claimed in combination with other features. 
The applicant thus enlarged his claim to cover structures for 
which patents in the interim had issued to other parties, and 
to embrace an invention different from the structure to which 
his original application was specifically directed. (See De- 
fendant’s Exhibit No. 6, Rec. 149.) This practice is point- 
edly condemned by the Supreme Court in Chicago and 
Northwestern R. R. Co. vs. Sayles, 15 O. G., 248. 97 U.S., 
O04. 

And the views there expressed apply with equal force to 
this case. 

3 
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(2.) The character of Cowing’s claim is, as was pointed 
out by the court below, susceptible of two constructions. His 


first application stated as follows: “ The nature of my in- 

vention consists in providing and arranging blocks of a ae 
peculiar shape in a manner to form wedge-shaped crevices | 

for the reception of earth or gravel,and wherein such earth 

and gravel will be retained to act as a key to bind and con- 

fine the blocks in their place.” Says the Court inits opinion: 


“The amended claim in 1869 is for ‘a wood pavement com- 
posed of blocks, each side having a single plane surface and 
one or more of the sides being inclined, and the blocks being 
so laid on their larger end as to form wedge-shaped grooves 
or spaces to receive concrete or other suitable filling, sub- 
stantially as set forth.’ 

“Tt will thus be seen that Cowing does not claim the use 
of wood as new in the construction of pavements; nor does 
he even claim the use of wedge-shaped blocks as new, for he a 
expressly disclaims a pavement composed of wedge-shaped 
wooden blocks when they are laid alternately on the larger 
and smaller end; but what he claims is substantially the 
collocation or arrangement of the blocks soas to leave wedge- 
shaped grooves or spaces between them to receive concrete 
or other suitable filling to act as a key to bind the blocks 
together. | : 

“This claim may be susceptible of two constructions: 

“1. It may be construed to be a claim fora new arrange- 
ment of paving blocks of a known shape without reference 
to their material; or, 2, it may be a claim for the applica- 
tion of a known arrangement to a new material—. e., wood 
instead of stone. 

“The first of these constructions,” says the Court, “ seems 
the proper construction of Cowing’s claim. He lays no stress 
upon the use of wood; he says, nothing about the filling 
being forced by ramming into the fiber of the wood, as does 
the witness for the complainant, but finding the material 
actually in use or coming into use, but without special refer- 
ence to that, he proceeds to invent, as he supposes, a novel 
mode of using it so as to have a compact and durable street : 


surface.” 
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If this construction be correct it is clear that Cowing was 
anticipated by Lindsay ; and if the latter of the two con- 
structions be correct it is equally clear that the claim does 
not exhibit a patentable novelty. 


The case of Ballard vs. City of Pittsburgh, 12 Fed. Rep., 
783, is relied on by the appellant as a judicial establishment 
of the validity of the patents involved. A glance at that 
case will show that of the patents here claimed by the ap- 
pellee as anticipating those set up only the Miller and 
Mason patent was there considered. The Chambers, Lind- 
say, &c., patents were not before the court. 


D. 
The Alleged Infringement. 


1. With respect to patent No. 94063, for the mode of 
making the blocks involved, there is nothing in the record 
showing that the defendant either used the method therein 
claimed or procured others to use it. 

The sale or use of the product or manufacture of a patented 
machine or process is no violation of the exclusive right to 
make, use, and sell the machine or process itself. And 
where a known manufacture or product is in the market 
purchasers are not bound to inquire whether it was made on 
a patented machine or by a patented process. 

Goodyear vs. Central R. R. Co., 1 Fisher, 626. 
Boyd vs. McAlpin, 3 McLean, 427. 
Boyd vs. Brown, id., 295. 


2. As respects the use of any of the blocks claimed to be 
covered by the patents in controversy, the evidence is that 
certain persons engaged in laying pavements for the late 
Board of Public Works of the District of Columbia used such 
blocks (86-7, 39, 42-3). The contracts, if any there were, 
under which this was done are not in evidence; and it does 
not appear that the Board of Public Works had any other 
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ja 
relation to the work of paving than to procure paving to be 
done, without regard to any special form of the paving ma- 
terial. ‘This defense is specially set up in the answer (18, . 
fol. 48). : 
3. The Board of Public Works was not the District of ~ 


Columbia, and an infringement by the board of the patents 
in question could not make the District liable. The case of 
Barnes vs. D.C., 91 U.S., 540, has no application to a case of 
this sort. 

Henry E. Davis, 


For the Appellee. 
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COMPLAINANTS EXHIBITS. 


List of exhibits transmitted toclerk of United States Supreme Court, 
Washington, with the record on appeal in the suit of Henry G. 
Thompson vs. Thomas G. Hall et al. 
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32. No. 4, nipper jaws. Metallic. 
33. Milling vise jaws. e 
34.- Vivarttas model. - 


45 exhibits transmitted. fz 


[Endorsed :] List of exhibits transmitted to U. S. Supreme Court 
in suit of Henry G. Thompson vs. Thomas G. Hall e¢ al. 


ComMPLAINANT’s Exuipit Ist. H. E. T., Special Examiner. 


3 U.S. C. C., E. Dist. N. Y. 
Henry G. THompson v. THos. G. HAtr et al. 
(2-179.) 
18562. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 


UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting ° 
This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by Moses Carlyle 
Johnson, recorded in Liber U 24, page 4. Said record has been care- 
fully compared with the original and is a correct transcript thereof. 
In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 29th day 
of August, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and eighth. 
[Seal Patent Office, United States of America. ] , 
EK. M. MARBLE, 


Commissioner. 
4 Assignment. 


Liber U**, p. 4. 


_ To all whom it may concern : 


Be it known that I, Moses C. Johnson, of Milford, Conn., have in- 
vented an improvement in cutting plyers, and have executed an ap- 
plication for letters patent of the United States upon the same, said 
application being filed June 2d, 1880. 

Now, for the sum of one dollar to me paid by Henry G. Thomp- 
son, of said Milford, the receipt of which is hereby acknowledged, 
and for other good and valuable considerations by me received, I 
do hereby grant, sell, and assign to the said Henry G. Thompson 
my said application, the invention therein contained, and the letters 
patent which may be granted therefor, to be held and enjoyed by the 
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said Henry G. Thompson, his successors and assigns, as fully and 
entirely as the same would have been held and enjoyed by 
5 me had this assignment and sale not been made. 

And I do hereby authorize and request the Commissioner 
of Patents to issue said letters patent to Henry G. Thompson afore- 
said us sole assignee of all right, title, and interest in and to said 
invention and letters patent. 

In witness whereof I have hereunto set mv hand and seal this — 


day of June, A. D. 1880. 
3 MOSES CARLYLE JOHNSON. 


Recorded July 9th, 1880. 
Ex’d. M. McK. 


L. M. 
[ Endorsed :] 18562. D., 83. 


6 COMPLAINANT'S EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomaAs G. HAtr et al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby.certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


7 CoMPLAINANT’S Exuipit 2p. H. E. T., Special Examiner. 


U.S. C. C., Ea. Dist. N. Y. 
Henry G. THuompson v. THos. G. Hatt eé al. 


THe UNITED STATES OF AMERICA. 
No. 232,975. 
[ Vignette. ] 


To all to whom these presents shall come: 

Whereas Moses C. Johnson, of Milford, Connecticut, has presented 
to the Commissioner of Patents a petition praying for the grant of 
Jetters patent for an alleged new and useful improvement in cut- 
ting pliers, he having assigned his right, title, and interest in said 
improvement to Henry G. Thompson, of same place, a description 
of which invention is contained in the specification of which a copy 
is hereunto annexed and made a part hereof, and has complied with 
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the various requirements of law in such cases made and provided ;: 
and whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Henry G. Thompson, his heirs or assigns, for the term of seventeen 
years from the fifth day of October, one thousand eight hundred and 
eighty, the exclusive right to make, use, and vend the said invention 
throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed,at the city of Washington, 
this fifth day of October, in the year of our Lord one thousand 
eight hundred and eighty, and of the Independence of the United 
States of America the one hundred and fifth. 

[Seal Patent Office, United States of America. ] , 
A. BELL, 


| Acting Secretary of the Interior. 
Countersigned : 
E. M. MARBLE, 
Commissioner of Patents. 


(Here follows diagram marked p. 8.) 
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Moses C. Jounson, of Milford, Connecticut, assignor to Henry G. 
Thompson, of same place. 


Cutting- Pliers. 


Specification forming part of Letters Patent No. 232,975, dated Octo- 
ber 5, 1880; application filed June 2, 1880. (No model.) 


To all whom it may concern: 


Be it known that I, Moses C. Johnson, of Milford, county of New 
Haven, State of Connecticut, have invented an improvement in cut- 
ting-pliers, of which the following description, in connection with 
the accompanying drawings, is a specification. 

This invention relates to cutting-pliers, and is an improvement on 
that class of pliers represented in United States patent No. 209,677, 
dated November 5, 1878, granted to T. G. Hall, to which reference 
may be had. In that invention either of the two hand-levers may 
be turned on its pivot without turning the other, and the tool-body 
formed by the face or covering plates is permitted to vibrate or turns 
more or less with relation to the handles, and the central space be- 
tween the cutting-faces of the jaw-levers, when the pliers are taken 
in the hand to be used, drops more or less out of line with the cen- 
tral line of the handles, making, as it were, a loose joint midway he- 
tween the ends of the pliers. 

One of the objects of my invention is to construct a stiff pair of 


M. C. JOHNSON. 


& 
Cutting Pliers. 
No. 232,971! Patented Oct. 5, 1880. 
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pliers, or pliers in which the hand and jaw levers shall each be com- 
pelled to move positively in an opposite direction to the movement 
of its fellow, or a pair of pliers in which the tool-body shall not of 
itself swing or vibrate upon the pins or studs holding the hand- 
levers. — 

In the patent above referred to the end of wire or other thing cut 
off by the cutters drops into and injures the spring that opens the 
jaw-levers. This I obviate by providing each Jaw-lever with a lip 
to cover or bridge the space between the jaws as the jaw-levers are 
closed. 

My invention consists in the combination and arrangement of 
parts for effecting these ends, as hereinafter specified and claimed. 

Figure 1 represents, in side elevation, a pair of cutting-pliers con- 
taining my improvements; and Fig. 2, a like view with one of the 
body or side plates removed. 

The body of the pliers is composed of two side plates,a b. These 
side plates are fixed together by the screws 2345. Of these screws, 
those 2 3 are the fulcra of the jaw-levers ¢ d, having at their ends 
the usual cutters or cutting-surfaces c’ d’. Each of these jaw-levers 
has a lip, /, and theend of one meets the end of the other lip just as 
or just before the two cutting-edges c’ d’ separate the wire or 
other metal end to be cut off by them, thus closing the space between 
the said jaw-levers and side plates, in which is placed the spring f, 
and preventing the entrance into said space of hard pieces of wire 
or other articles that would clog the pliers. These lips also serve 
another essential purpose—viz., that of holding the ends of the 
spring from displacement and obviating the employment of a sep- 
arate pin or stud to hold the said spring at one end, as heretofore 
common. 

The screws 4 5 serve as the fulcra for the hand-levers g h, having 
short arms g’ h’, to act upon the ends of the longer arms of the jaw- 
levers and turn them on their fulcra to close the jaws and bring the 
cutting-edges together. The spring f opens the Jaws the instant the 
clasping pressure on the hand-levers is relaxed. 

In order to move the jaw-levers equally at all times and prevent 
the jaw-levers and body of the pliers turning on the handles, I have 
provided one hand-lever with a prong, m, having a rounded end 
that enters a rounded notch in the opposite lever. This one prong 
and its notch are always in engagement, and so connect the two 
levers that the body of the pliers cannot vibrate on the screws 4 5, 
but, on the contrary, the two levers may turn each on its own pivot, 
both levers always turning the same distance, but in exactly opposite — 
directions. This connection between the two hand-levers, as de- 
scribed, insures a stiff pair of pliers, that can be handled more 
readily and accurately than the old form of cutting-pliers referred 
to, and which are more positive as to the movement of the cutting- 
aws. 

I am aware in bolt-cutters, where the short ends of the hand-levers 
are jointed with the long ends of the cutting-jaw levers, that a series 
of teeth or cogs have been interposed to cause the hand-levers to be 
geared together ; but in such bolt-cutters one single tooth and notch 
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would not operate to always keep the two hand-levers locked 
10 together as to their movement in unison, as is the case with 

my one prong, m, rounded at its end and inserted within a 
rounded notch. . 

I claim— 

The body composed of the side plates, a b, the independent fulcra 
2345 for the jaw-levers and hand-levers, the jaw-levers provided 
with cutting-edges and with lips e, and the hand-levers having short 
arms g’h’, and a prong and notch always in engagement,as described, 
combined with the V-shaped spring, held, as described, by the lips 
of the jaw-levers, all as and for the purpose set forth. 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 
MOSES C. JOHNSON. 
Witnesses: 

SAM’L LLOYD. 
GEO. E. FRISBIE. 


11 COMPLAINANTS EXHIBIT. 


United States Circuit Court for the Eastern District of New York 
In Equity. 


Henry G. THomeson vs. THomas G. HALL ef al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
isan original exhibit filed in my office in the above-entitled cause, and 
is herewith transmitted with the record on appeal to the United 


States Supreme Court by order of this court. 
[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 


(Here follows diagram marked p. 11a.) 


12 CoMPLAINANTS Exuipit 47TH. H. E. T., Special Examiner. 
U.S. C. C., Eastern Dist. of New York. 
Henry G. THompson vs. THos. G. Hate et al. 
Certification waived Sept. 26, ’83. 


AMOS BROADNAX, 
Defendants’ Solicitor. 
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Unitep States PATENT OFFICE. 
Tuomas G. Hatt, of New York, N. Y. 
Improvement in Cutting- Nippers. 


Specification forming part of Letters Patent No. 209,677, dated No- 
vember 5, 1878; application filed August 30, 1878. 


To all whom it may concern: 


Be it known that I, Thomas G. Flall, of the city, county, and State 
of New York, have invented anewand useful improvement in nippers, 
of which the following is a specification : | 

In letters patent No. 64664, granted to me May 14, 1867, a pair of 
nippers is shown in which the movable cutting-jaw is at the end of 
a lever that is operated upon by a pivoted handle, whereby great 
power is obtained upon the cutting-edges. 

The object of my present invention is to furnish nippers that have 
great cutting power, and to lessen the expense of their manufacture. 

The invention will first be described in connection with the draw- 
ing, and then pointed out in the claim. 

In the accompanying drawing, figure 1 is a side view of my im- 
proved nippers with one of the side plates removed. Fig. 2 is an 
edge view of the nippers. 

Similar letters of reference indicate corresponding parts. 

a b are the jaws of the nippers, formed with cutting-edges, as usual. 
The jaws a b are each at the oufer end of levers c d, respectively. 

e is the fulerum-pin of lever c, and f is the fulerum-pin of lever d. 
The jaws are opened by a two-armed spring, g, held by a pin, h, be- 
tween the levers. 

i k are the handles, that are hung upon fulcrum-pins / m, respect- 
ively, so that the handles act as levers. The inner end of handle i 
is formed as a toe, n, that acts upon the lever c, and the handle & is 
formed with a toe, 0, that acts upon thelever d. The toes no of the 
levers 7 k work in cavities n’ o’ of the levers c d, thus throwing the 
jaws a b apart until the stop-pin q is reached. These parts are sus- 
tained by theside plates, p p. ‘The fulcrums e f of the levers c dand 
fulerums/m of the handles 7 & are screw-pins, that are entered 
through holes in one plate, p, and screw into holes in the plate p at 
the opposite side. The parts are thus securely held together. 

q is a pin, held by the plates p between the outer end of the levers 
cd, in such position that the jaws or levers will bear against the said 
pin qg just before the cutting-edges come into contact, to prevent in- 
jury to the edges by contact or overlapping. — | 

The nippers are operated by pressing the handles 7 & toward each 
other. Each jaw a 6 is acted upon by compound leverage, and the 
pressure upon any article placed between the cutting-faces is aug- 
mented by the dual construction of the parts. The parts of the nip- 
pers are compact and strong, and not likely to break by any pressure 
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that can be applied by hand. The nippers are easily put together 
or taken apart for repairs, and the parts are of such shape that the 
lever-jaws are interchangeable, as are also the handles. 

Having thus fully described my invention, I claim as new and 
desire to secure by letters patent— 

The combination, with the levers ¢ d and plates p, of the pin q, 
arranged between said levers, and in front of their fulcrums, as and 


for the purpose specified. 


THOMAS G. HALL. is i 
—P 
Witnesses: 
C. SEDGWICK. 
GEO. D. WALKER. 
13 COMPLAINANT'S EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THoomas G. HAtt ef al. 


I, B Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 


is an original exhibit filed in my office in the above-entitled cause, _/_ 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 
[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 
—_ 
| 
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14 THOS. G. HALL, PRESIDENT. A. GUSTAM, SECRETARY. 


Interchangeable Tool Company, 


FACTORY, OFFICE, 


America 1 Express Bld’g, No. 71 Broadway, 


55 HUDSON ST. NEW YORK. 


Hall's Patent Double Compound Lever Cutting Nippers, 


NEAT, HANDY, STRONG, AND DURABLE. 


Of the many Cutting Nippers heretofore placed on the market not one has supplied 
either of the two great needs long felt by all who use them, viz.: Ist. Increased power 
without a clumsy and expensive increase of size. 2d. That the construction of the 
Nipper should be such that any damage to the cutting jaw or handle from wear or 
necident could be repaired. 

The Hatt NiprPerR meets these requirements fully, being constructed as shown in 

the cuts, and made perfectly interchangeable in all its parts; a jaw, handle, or any 
other part can be removed readily and replaced without trouble at a very trifling 
cost. 
These Nippers are made entirely of the very finest quality of steel, made expressly 
for them, the different parts being drop-forged by the Conit’s FirRE ARMs Co., of 
Hartford, Conn., which is sufficient guarantee of the excellence of the work, and are 
finished under the personal supervision of the inventor. 


From *SCIENTIFIC AMERICAN,” Dec. 2lst, 1878. 


“NEW CUTTING NIPPERS.—Cutting wire by means of the ordinary cutting 
pliers is an operation often requiring the entire strength of both hands, making it a 
dificult matter under some circumstances to use a tool of this description. Any one 
who has used cutting nippers has seen the necessity of an easier means of doing this 
kind of work. The accompanying engraving represents a new form of cutting nippers 
which fulfill these requirements. It was recently patented in this country and in 
Europe by Mr. Tuomas G. HALL, of New York city, and is manufactured by the 
INTERCHANGEABLE TOOL CoMPANY, 71 Broadway, New York. 


2—1586 
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‘Tn addition to the great power attained, it possesses the further advantage of not 
becoming entirely useless from the fracture of jaw or handle. In this nipper a broken 
jaw or handle can be easily replaced, as all of the parts are perfectly interchangeable, and 
a new piece may be obtained from the manufacturers at the cost of a few cents. This 
advantage will be apparent, as all users of such tools well know that other nippers 
broken in the handle or jaw are useless and must be replaced by a new tovl.”’ 


PRICH-LIST. 


ps 

Extra Extra 

Per jaws, handles, 
dozen. per doz. per doz. 


No. 1—Size, 4 inches; Jaws open to cut wire, 1-16 in. diameter-. $1200 $300 $2 00 


co Jee 8h OG ss ‘© 3-32 in. os 15 00 3 50 2 25 
og“ Bg v“ vi ¢ 18in = « 1800 400 250 
ar Le A ve oe . 8-16in. =“ 2400 450 300 
ee Oe 8 rz 6 G6 é 1-4 in. Ce 97 OO 5 00 83 50 


Handsomely polished, or in ordinary black tool finish, as ordered. 


NICKEL PLATED—No. 1, 2, or 3, extra per dozen, $3.00; No. 4 or 5, extra per 
dozen, $5.00. 


Manufactured by the 
INTERCHANGEABLE TOOL COMPANY. 


15 [Endorsed :] Thompson vs. Hall. Complainant’s Exhibit 
6th. J. E. B., sp. ex’r. 28 June, 1884. 
16 COMPLAINANT'S EXHIBIT. 


United States Cireuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomas G. HAL e al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 


= 17 New York, U.S. postage, 
x Mar. 5 me 
vad 4p. m., [ Vignette. ] 
s — 80. Three’ 3 cents. 
2A | 
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/. Ba J. M. Avams, Es 
7 e ave a 9 Sq., 
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| gS Dean St., 
i" 
<" So. Side, 3rd House from 4th Ave., 
© 
= | 
a Brooklyn, N. Y. | 
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[On back of envelope:] J.J. Brooklyn, N. Y., Mar. 5, 6 p. m,, 
80. Rece’d. 
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18 CoMPLAINANT’S Exuipit 7TH. J. E. B., Sp. Ex’r. 28 June, 
1884. 


THOMPSON vs. HALL. 


Thomas G. Hall, president. A. Gustam, secretary. 


Office of Interchangeable Too] Company, American Express build- 
ings, 57 & 59 Hudson street, manufacturers of Hall’s patent com- 
pound lever cutting nippers and other fine tools on the inter- 


changeable system. 
New York, M’ch 5, 1880. 


J. M. Adams, Esq. 
Dear Sir: I beg to inform you that your resignation as sup’t has 
been accepted, and that your name will be stricken from the pay- 


_ roll of this company in thirty days from date. 
Very respectfully, J. F. OLIVER, Sec’y. 


19 ) COMPLAINANT'S EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THoMAS G. HALL et al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 

[ The Seal of the Circuit Court, Eastern District of New York.] 


B. LINCOLN BENEDICT, Clerk. 


| er ee: ae Pip cy a. pangh os hans we oe ie 
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Fs New York, U.S. postage, 
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= 
2 
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om J. M. Avpams, Esq., 
Oo . 
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— 
ck 
3" 15 Madison St., Hartford, Conn. 
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[On back of envelope:] Hartford, Conn., Apr. 8,7 a.m. Ree’d. 
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21 | New York, April 5th, 1879. 
J. M. Adams, Esq., 15 Madison St., Hartford, Conn. 


DeEAR Sir: We shall be ready to commence work in our shop in 
about ten days and will probably by that time have possession of 
the shop adjoining the one at present occupied by us, which will 
give us sufficient room to arrange our machinery, &c., &., in the 
most economical manner with a view to the economy of time and 
space. 

As I will not be able to go to Hartford for some little time, owing 
to death in my family, I write now to offer you the position of fore- 
man and tool-maker in our shops and would like very much to have 
a personal interview with vou at as early a date as would be con- 
venient, and am satisfied that if you can do as well as represented 
by our mutual friend, Mr. Bullard, we can make an arrangement 
that will be satisfactory and to our mutual interest. If you come 
down here about the 12th or 15th inst. I would like you to arrange 
for time enough to make a list of machines required and also to 
assist in selecting the same. 

What I want to do is, in the event of an arrangement, to 

22 have you take full and entire control of our manufacturing, 

hire and superintend all the workmen, and follow your own 

judgment and experience as to the best methods of procedure in 
finishing our wares for the market. . . 

We are now heavily pressed with orders for our nippers, and speed 
in production will be an important item. 

I need hardly say to you that your chances for preferment will 
be good, depending on your own ability to do what has been repre- 
sented you could. 

But, as more can be said in an hour than written in a day, I await 
your reply stating when I will have the pleasure of seeing you. 


Yours respectfully, A. GUSTAM, 
Sec’y I. T. Co. 


Address A. Gustam, 71 Broadway, New York. 


[Endorsed:] Thompson vs. Hall. Complainant’s Exhibit 8th. 
J. E. B., sp. ex’r. 28 June, 1884. 
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United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomas G. HAtt ef al. 
I, B. Lincoln Benedict, clerk of the United States circuit court for 


the eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 


Peabo a _ 
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and is herewith transmitted with the record on appeal to the United 
Supreme Court by order of this court. 
[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


24 Ex. B ror Compv’r. 


— _ —o _ ae 


(Here follows diagram marked p. 25.) 
26 COMPLAINANT'S EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 
Hewry G. THompson vs. THomas G. HALL et al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in wy office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 


[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 


27 DerENDANTs’ Exurpit JoHNsON’s FILE WRAPPER AND CON- 
TENTS. J. E. B., Sp. Ex’r. 6 June, 1884. 


THOMPSON vs. HALL. 
(2-175.) 
6951. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] | 
Unitrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy ‘from the files of 


14 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


this office of the file wrapper, contents, and drawing in the matter 
of the letters patent granted Moses C. Johnson, assignor to Henry 
G. Thompson, October 5, 1880, number 232,975, for improvement in 
cutting pliers. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 16th 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 

[Seal Patent Office, United States of America. ] 
BENJ. BUTTERWORTH, 


Commissioner. 


28 Boston, May dist, 1880. 


Hon. Comm’r of Patents. 
DrAR Sir: Enclosed please find a check, No. 184, for $110.00, to 


be applied as follows: 


M. C. Johnson, plyers, dr’g & sp’n- ---- .-----.----- .----- $15 00 
Howe and Chandler, mechanical movements, dr’g & sp’n--_- 15 00 


30 00 


The balance of $80.00 to be applied for final fees, as per enclosed 


slips. 
Very respectfully, CROSBY & GREGORY, 
Per A. R. 


[Endorsed :] 10971. Patent Office, U.S. A., Jun- 2, 1880. 


29 To the Commissioner of Patents: 

Your petitioner, residing in Milford, Connecticut, prays 
that letters patent may be granted to him for the improvement in 
cutting plyers set forth in the annexed specification, and he hereby 
appoints J. B. Crosby and G. W. Gregory, of the firm of Crosby & 
Gregory, of the city of Boston, or their duly appointed associate, his 
attorneys to prosecute this application, to make alterations and 
amendments therein, to receive the patent, and to transact all busi- 


ness in the Patent Office connected therewith. 
: MOSES C. JOHNSON. 


1 dr., $15. Check. 
30 No model. 


Specification. 


To all whom it may concern: 

Be it known that I, Moses C. Johnson, of Milford, county of New 
Haven, State of Connecticut, have invented an improvement in cut- 
ting plyers, of which the following description, in connection with 
the accompanying drawing, is a specification : 
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31 This invention relates to cutting plyers and is an improve- 

ment on that class of pliers represented in United States pat- 
ent No. 209,677, dated Nov. Sth, 1878, granted to T. G. Hall, to 
which reference may be had. 

In that invention either of the two hand levers may be turned on 
its pivot without turning the other, and the tool body formed by the 
face or covering plates is permitted to vibrate or turns more or less 
with relation to the handles, and the central space between the cut- 
ting faces of the jaw levers, when the pliers are taken in the hand 
to be used, drops more or less out of line with the central line of the 
handles, making, as it were, a loose Joint midway between the ends 

of the plyers. 


of the objects 
Sept. 3, ’80. One.[ part] of my invention is to construct a stiff 
pair of pliers or pliers in which the hand and jaw 
levers shall each be compelled to move positively in an opposite di- 
rection to the movement of its fellow, or a pair of plyers in which 
the tool body shall not of itself swing or vibrate upon the pins or 
studs holding the hand levers. 


the above referred to 
Am/’d’t July In [that, patent], the end of wire or other thing 
3, 80. cut off by the cutters drops into and injures the spring 
that opens the jaw levers. 
This I obviate by providing each Jaw lever with a lip to cover or 
bridge the space between the jaws as the Jaw levers are closed. 


Insert A, Sept. 3, ’80. 


o2 Figure 1 represents in side elevation a pair of cutting 
plyers containing my improvements, and figure 2 a 

Am’d’t July like view with [the upper] one of the body or side 
3, 80. plates removed. 

The body of the plyers is composed of two side 
plates, a 0. 

These side plates are fixed together by the screws 2 3 4 5. 

Of these screws, those 2 3 serve as the fulcra of the jaw levers c d, 
having at their ends the usual cutters or cutting surfaces c’ d’. 

Each of these jaw levers has a lip, /, and the end of one meets the 
end of the other lip just as or just before the two cutting edges c’ d’ 
separate the wire or other metal end to be cut off by them, thus 

closing the space between the said jaw levers and 

Am’d’t July _ side plates, in which is placed the spring f, and pre- 

1D 


_—— vent([s ] sthe entrance into said space of hard pieces 
of wire or other articles that would clog the plyers. 

These lips also serve another essential purpose, viz., that of hold- 
ing the ends of the spring from displacement and obviating the 
employment of a separate pin or stud to hold the said spring at one 

end, as heretofore common. 
33 The screws 4 5 serve as the fulcra for the hand levers g h, 
having short arms g’ h’ to act upon the ends of the longer 


_———.____ 
oem: — -_— ——_—— 


Words and letters enclosed in brackets erased in original, 
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arms of the jaw levers and turn them on their fulcra to close the 
jaws and bring the cutting edges together. 

The spring f opens the jaws the instant the clasping pressure on 
the hand levers is relaxed. 

In order to move the jaw levers equally at all times and, prevent 
the jaw levers and body of the plyers turning on the handles I have 
provided one hand lever with a prong, m, having a rounded end 
that enters a rounded notch in the opposite lever. 

This one prong and its notch are always in engagement and so 
connect the two levers that the body of the plyers cannot vibrate on 
the screws 45, but, on the contrary, the two levers may turn each on 
its own pivot, both levers always turning the same distance, but in 
exactly opposite directions. | 

This connection between the two hand levers as described ensures 
a stiff pair of plyers that can be handled more readily and accurately 
than the old form of cutting plyers referred to, and which are more 
positive as to the movement of the cutting jaws. 

I am aware, in bolt-cutters where the short ends of the hand 
levers are jointed with the long ends of the cutting-jaw levers, that 

a series of teeth or cogs have been interposed to cause the 
o4 hand levers to be geared together, but in such bolt-cutters one 
single tooth and notch would not operate to always keep the 
two hand levers locked together as to their movement in unison, as 
is the case with my one prong, m, rounded at its end and inserted 
within a rounded notch. 
30 T claim— 


Ist. In cutting plyers, the body and the jaw levers pivoted 
thereon, combined with the hand levers, also pivoted thereon, 
and provided with the short ends g’ h’ to bear against and turn the 

: jaw levers to close their cutting edges to- 

Substitute A, July gether, one hand lever having a prong, m, 

3, 80. made to enter a notch in the opposite hand 

lever, the said prong and notch always re- 
maining in engagement in all positions of the hand and jaw 
levers, all as and for the purpose described. 

2nd. In cutting plyers, the body of the plyers and the two in- 
dependently movable jaw levers pivoted thereon, each on separate 
fulcra and provided each with a lip, 7, combined with the V-shaped 
spring between the said jaws to separate the cutting edges, the 
said lips preventing the entrance of the pieces formed by the 
plyers entering between the jaw levers and spring, as and for the 
purpose set forth. 


3rd. The body, composed of the side plates, a 6, the independent 


fulera 2 3 4 5 for the jaw levers and hand levers, the jaw levers pro- 
vided with cutting edges and with lips 7, and the hand levers hav- 


Words and sentences enclosed between rules erased in original. 
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ing short arms g’ h’, and a prong and notch always in en- 
36 gagement, as described, combined with the V-shaped spring, 
held, as described, by the lips of the jaw levers, all as and 
for the purpose set forth. 
37 In testimony whereof I have signed my name to this speci- 


fication in the presence of two subscribing witnesses. 
MOSES C. JOHNSON. 


Witnesses: 
SAM’L LLOYD. 
GEO. E. FRISBIE. 


38 STATE OF CONNECTICUT, County of New Haven: 


Moses C. Johnson, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes himself to be the original 
and first inventor of the improvement in cutting plyers described in 
the foregoing specification ; that he does not know or believe that 
the same was ever before known or used, and that he is a citizen of 
the United States and a resident of Milford, Conn., and that the in- 
vention described and claimed in the annexed specification has not 
been patented to him or with his knowledge or consent in any for- 


elgn country. 
MOSES C. JOHNSON. 


Sworn to and subscribed before me this 29th day of May, 1880. 
[L. s.] SAM’L LLOYD, 
Notary Public. 


[Endorsed :] 10971. Patent Office, U.S. A., June 12, 1880. 


39 10971. Room No. 103. 


DEPARTMENT OF THE INTERIOR, 
U.S. Patent OFFICE, 
W asHinaton, D. C., June 12, 1880. 


Moses C. Johnson, care Crosby & Gregory, Boston, Mass. 
Cutting pliers. June 2, 1880. 


Claim 1 is rejected on H. L. Howard, April 19, 1870, # 102,006 ; 
J. D. King, Dec. 8, 1874, #157,610; J. H. Gee, May 18, 1880, 


# 227,684. 

Claim 2 is rejected on F. C. Leypoldt, # 202,446, April 16, 1878, 
reissued May 13, 1879, # 8714, and J. Hellwig, Mar. 6, 1877, #188,133, 
all these references being in metal-marking tools, rod and bolt 


cutters. 
S. W. STOCKING, Examiner, 
Per WHITTLESEY, 3d Ass’t. 


[Endorsed :] 10971. Rej. June 12, ’80. 1. 
3—186 
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40 | JUNE 22d, 1880. 


Hon. Commissioner of Patents. 
Sir: Please recognize W. H. Finckel, of Washington, D. C., as 
our associate in the matter of the application of Moses C. Johnson 


for cutting plvers, filed June 2d, 1880. ; 
Very respectfully, CROSBY & GREGORY, 
Attorney- for Moses C. Johnson. 


Case 1n room No. 108. 
“ No. 10971. 
[Endorsed :] 10971. Patent Office, U.S. A., July 1, 1880. 


41 WasHINGTON, D. C., July 3, 1880. 


Hon. Com’r of Patents. 

Sir: I amend the application of Moses C. Johnson for a patent for 
cutting plyers, filed June 2, 1880, No. 10971, as follows, viz: 

Page 2, line 27, substitute “ the” for “ that,” and after “ patent ” in- 
sert “above referred to.” 

Page 3, line 5, erase “ the;” and, line 6, erase “upper;” line 25, 
substitute “ preventing ” for “ prevents.” 

Erase claims 1 and 2 and insert instead— 


forth, of the body, the independently movable jaw-levers pivoted 
thereon, the hand levers, also pivoted on said body; the short 
ends g’ h’ on said hand. levers to bear 

Canceled Sept. 3,’80. against and turn the jaw levers to close 

their cutting edges together, and the 

42 prong m on one of said hand levers made to enter a notch 

in the other hand lever, the said prong always remaining 

in engagement with the said notch in all positions of the hand 
and jaw levers, all as and for the purpose described. 

“2nd. In cutting plyers the combination, substantially as set 
forth, of the body and its two independently movable jaw levers 
pivoted thereon on separate fulcra, the lips e on said jaw levers, 
and a V-shaped spring, interposed between said jaws to separate 
the cutting edges, the said lips serving to prevent the pieces cut 
off by the plyers from entering between the jaw levers and spring, 
as and for the purpose specified.” 


“ist. In cutting plyers the combination, substantially as set | 


As to the references for claim 1, King shows only what applicant 
has disclaimed, viz., the geared jaws; and these jaws are not inde- 
pendently movable. Howard shows the hand levers connected 

43 to the Jaws by links, and does not show independence of move- 
ment nor the prong and notch. In Gee the jaws and hand 

levers are pivoted together, and it does not show the prong and 


Words and sentences enclosed between rules erased in original. 
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notch. None of the references show the ends of the hard levers ar- 
ranged to move the jaws by simple contact engagement, but are all 
positively and fixedly connected therewith. 

As to claim 2, Hellwig shows the jaws A A’ with their interven- 
ing space covered by a washer, 8, but without a spring, and Leypoldt 
shows one cutter provided with a tongue, m, and a spring, but neither 
shows the specifically claimed lips of applicant’s construction. 

It seems to me that these are material points of difference and en- 


title applicant to his reconstructed claims. 
Very respectfully, WM. H. FINCKEL, Asso. Ait’y. 


' [Endorsed :] 10971. Am’d’t July 3,’80. Patent Office, U.S. A., 
July 3, 1880. 2. 


44 10971. Room No. 108. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 
WasHIneTON, D. C., July 10, 1880. 


Moses C. Johnson, care W. H. Finckel, present. 
Cutting plyers. June 2, 1880. 


The amended claims 1 and 2 are substantially a repetition of 
original claims 1 and 2, and are rejected a second time on the same 
references and reasons. The differences which appear are not pro- 
ductive of any new or improved result and are held to constitute no 
patentable improvement. Claim 3 is thought to fully cover the in- 


vention. 
S. W. STOCKING, Examiner, 
Per WHITTLESEY, 3d Ass’t. 


[Endorsed :] 10971. Rej. July 10, ’80. 3. 


45 WasuHineTon, D. C., July 14, 1880. 


Hon. Comm?’r of Patents. 


Str: In the matter of the application of Moses C. Johnson for a 
patent for cutting plyers, filed June 2, 1880, No. 10971, I fear that 
either I have misunderstood the references or the hon. examiner’s 
view of their pertinency, or that the hon. examiner, with all due 
deference to him, has an erroneous conception of their value. Before 
filing the amendment of July 3d I carefully examined the patents 
cited and concluded that applicant was entitled to the claims pre- 
sented, but upon receipt of your honor’s letter of the 10th inst. I 
thought possibly that I was in error or that I did not quite appre- 
ciate the value of the references cited. I have accordingly again 
read the specifications of these references and am quite sure that I 
am right in asking for claims 1 and 2 and in considering patentable 
the invention thereby covered. Permit me to call your honor’s at- 
tention to a few facts with regard to these references : 
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46 Howard shows the jaws connected to the handles positively 

and fixedly. There is no contact of the handles; or, in other 
words, there is nothing equivalent to the prong and notch. I don’t 
suppose your honor will question the wide differences of arrange- 
ment. Now, Howard, omitting the above-specified elements of the 
prong and notch and the mere contaet connection of the,jaws and 
handles, and having his parts so differently arranged, certainly can- 
not be considered an anticipation of applicant’s invention. King 
shows the connection of the jaw by gearing, which construction ap- 
plicant has disclaimed. I do not think this reference will be in- 
sisted upon. Gee.—The faces G G must be considered substantial 
equivalents of applicant’s notch and prong in order that this refer- 
ence may be adjudged pertinent; but this cannot be, since the 
prong and notch form a fixed fulcrum, while the faces G G present 

a constantly shifting fulcrum. Aside from this, however, the 
47 jaws and handles are positively, rigidly, and fixedly con- 

nected. Hellwig’s seems to me to be the best general reference, 
but it differs from applicant’s pliers, since Hellwig’s jaws, A A’, are 
fixedly connected to the handle C C’ by ball-and-socket joints. 
Hellwig hasn’t the prong and notch. He does not show the lips e, 
and of the washer f he says: “ By the action of the washer f neither 
of the jaws A A’is permitted to move alone or independently of the 
other.” 

It (washer f) has no function with regard to keeping out the cut- 
off pieces of metal, and there is no spring. Leypoldt has only one 
lip, m, and he says that this is a “steadying” device, and projects 
into the slot in arm B, but does not prevent the cut-off stuff from 
entering the space behind the cutting edges. 

From this showing of the references, obtained from the references 
themselves, I must beg leave to differ with the hon. examiner in 

his conclusions. Iam clearly of the opinion that these differ- 
48 ences are decidedly material, involving invention of merit 

and high order, productive of a new mode of operation and 
new results, securing independence of movement of the jaws and 
great strength and durability, not at the expense of simplicity, but, 
on the contrary, embodying in a high degree the exalted merit of 
simplicity. 

I do not captiously, nor with a desire to burden your honor, ask 
reconsideration of your former action, but I am impelled by a sense 
of the merit of this invention to ask your considerate and careful 
attention to the above statement, in the full belief that applicant is 
entitled to his 1st and 2nd claims. 

| Very respectfully, WM. H. FINCKEL, 
Asso. Alt’y. 


[Endorsed ] 10971. App’t’s letter, July 14,’80. Patent Office, U. 
S. A., July 14, 1880. 4. 
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49 | 10971. Room No. 103. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 
WasHIncton, 1). C., July 15, 1880. 


M. C. Johnson, care W. H. Finckle, present. 
Cutting pliers. June 2, 1880. 


The first and second claims area second time rejected on the same | 


references and reasons, and the case is in condition for appeal on the 


merits. 
S. W. STOCKING, Examiner, 
Per WHITTLESEY, 3d Ass’t. 


[Endorsed :] 10971. 2 rej., July 15, ’80. 5. 
50 WASHINGTON, D. C., Sept. 3, 1880. 


Hon. Com’r of Patents. 


Sir: ITamend the application of Moses C. Johnson for a patent 
for cutting plyers, filed June 2, 1880, No. 10971, as follows, viz: 

Numbered page 2, line 19, substitute “of the objects” for “ part.” 

Last line of said page add— 

“A.” Insert on “My invention consists in the combination 
page 2. and arrangement of parts for effecting these 
ends, as hereinafter specified and claimed.” 
Erase claims 1 and 2, and “3rd” before the claim so designated. 


Respectfully submitted, 
WM. H. FINCKEL, Asso. Att’y. 


[Endorsed:] 10971. Amendment. Sept. 3, 80. “A.” Patent 
Office, U.S. A., Sept. 3, 1880. 8. 


o1 Room No. 103. (Interference.) 


DEPARTMENT OF THE INTERIOR, 
UnitTep States PATENT OFFICE, 
W asHinaton, D. C., June 4, 1881. 


U.S. Patent Office, June 7, 1881. Ex’r of interferences. 


M. C. Johnson, care Crosby & Gregory, Boston, Mass. : 
Please find below a copy of a communication from the examiner 
concerning your patent, # 232,975, Oct. 5, 1880, cutting pliers. Appl. 


filed June 2, 1880. 
Very respectfully, E. M. MARBLE, 
Commissioner of Patents. 


Room No. 108. 


Your case, above referred to, is adjudged to interfere with another, 
hereafter specified, and the question of priority will be determined 


in conformity with tke rules. 


bo 
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The statement demanded by rule 105 must be sealed up and filed 
on or before the 7th day of July, 1881, with the subject of 
the invention and name of party filing it indorsed on the 

52 envelope. The other party involved in the interference is 
Thos. G. Hall, Milford, Conn., appl. #31902, for rippers, 

April 27, 1881; F. A. Prescott, Riggs House, Wash’n, D. C., att’y. 

The subject-matter of the interference is: 

The body composed of the side plates, the independent fulcra for 
the jaw levers and hand levers, the jaw levers provided with cutting 
edges and with lips, and the hand-levers having short arms, and a 
prong and notch always in engagement, combined with the V- 
shaped spring, held by the lips of the jaw levers, being your claim 
and also that of Hall. 2 
S. W. STOCKING, Examiner. 
WHITTLESEY, 2d Ass’t. 


[Endorsed :] 10971. X. June 4, ’81. 7. 


53 Room No. 103. (Interference.) 


DEPARTMENT OF THE INTERIOR, 
Unitrep States Patent OFFICE, 
WasHInaToN, D. C., June 4, 1881. 


U.S. Patent Office, June 7, 1881. Ex’r of interferences. 


Moses C. Johnson, Milford, Conn.: 


Please find below a copy of a communication from the examiner 
concerning your patent, # 252,975, Oct. 5, 1880, cutting pliers, appl. 
filed June 2, 1880. 

Very respectfully, I. M. MARBLE, 
Commissioner of Patents. 


Room No. 108. 


Your case, above referred to, is adjudged to interfere with another, 
hereafter specified, and the question of priority will be determined 
in conformity with the rules. 

The statement demanded by rule 105 must be sealed up and filed 

on or before the 7th day of July, 1881, with the subject of the 
54 invention and name of party filing it indorsed on the enve- 

lope. The other party involved in the interference is Thos. 
G. Hall, Milford, Conn., appl. #31902, nippers, April 27, 1881; F. 
A. Prescott, Riggs House, Washington, D. C., att’y. 

The subject-matter of the interference is: 

The body composed of the side plates, the independent fulcra for 
the jaw levers and hand levers, the jaw levers provided with cut- 
ting edges and with lips, and the hand levers having short arms, 
and a prong and notch always in engagement, combined with the 
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V-shaped spring held by the lips of the jaw levers, being your claim 


and also that of Hall. 3 
r | S. W. STOCKING, Examiner. 
WHITTLESEY, 2d Ass’t. 


[Endorsed:] 10971. X. June 4,’81. 9. 


5D Power of Attorney. 


Know all men by these presents that I, Moses C. Johnson, do 
hereby constitute and appoint Theodore G. Ellis, of Hartford, Con- 
necticut, my true and lawful attorney to transact for me all business 
with the United States Patent Office relating to the interference be- 
tween my patent, No. 232,975, dated Oct. 5, 1880, for cutting pliers, 
and the application of Thomas G. Hall for a similar invention, filed 
April 27, 1881, with full power to appoint such other person in his 
stead as he may deem expedient. 

In witness whereof I have hereto set my hand this 28th day of 


June, 1881. 
MOSES C. JOHNSON. 


The undersigned, assignee of M. C. Johnson in the matter of let- 
ters patent for cutting pliers, No. 232,975, hereby unites with the in- 


ventor in granting the above power of attorney. 
HENRY G. THOMPSON. 


[Endorsed :] Power of att’y to Theo. G. Ellis. 4. Patent Office, 
U.S. A., June 30, 1881. 


56 Hon’ble Commissioner of Patents: 


I hereby appoint W. H. Finckel, of Washington, D. C., as 
my attorney to act for me in the matter of the interference — Hall 
vs. Johnson. 

Boston, Jan. 10, 1883. 
HENRY G. THOMPSON. 


[Endorsed :] Power of att’y to W. H. Finckel. Patent Office, 
U.S. A., Jan. 12, 1883. 


57 Memorandum of Fee Paid at U. S. Patent Office. 


$20 ch’k. 

Inventor, M. C. Johnson. 

Patent to be issued to self. 

Name of invention as allowed, cutting plyers. 
Date of payment, Sept. 14, ’80. 

Fee, $20. , 

Solicitor-, Crosby & Gregory. 

Date of circular of allowance, Sept. 7, ’80. 
Send patent to C. & G. 
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58 781. 10971. 1880. Stocking. Div. 4. 
No. 232,975. 
Moses C. Johnson, 
Ass’or to Henry G. Thompson, of same place, 
Of Milford, e 
County of New Haven, ; 
State of Connecticut. | 
Cutting pliers. 
Rec’d June 2, 1880. 
Petition, ‘i in 
Affidavit, “ 4 
Specification, % , 
Drawing, . . 3 
Model not required. June 12, ’80. 8S. W. Stocking. 
Cert. dep., — 


1. Cash, $15, ‘June 2, 1880. 

Add’l fee cert., —. 

Res cash, $20, Sept. 16, 1880. 
Examined Sept. 4, 1880. S. W. Stocking. 
Issue, Sept. 6,1880. F. S. Evans. 

Patented October 5, 1880. 4 
3. Circular, Sept. 7, 1880. 

W. H. Finckel present. 

Crosby & Gregory, Bcston, Mass. 


59 1880. 
Contents. D. 


Application papers. 

. Rej. June 12, ’80. 

. Am’d’t, July 3, 80. 

Rej. July 10, 80. 

App’t’s letter, July 14, ’80. 
Rej. 2d, July 15, ’80. 

. Appeal to B., July 28, ’80. ) 
. Grounds of decision, July 28, ’80. a. 
. Examiner affirmed Aug. 25, ’80. 

. Am’d’t, Sept. 3, ’80. 

10. X with appl. # 31902, June 4, ’81. 

11. X in favor patent 232,975 by the Hon. Sec’t’y Int., M’ch 13th, 


COONS OP OD eR 


A PETRA oe ec ’ . 


“x ~. , _— — 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 25 


17. 
18. 
Title: Improvement in cutting pliers. 


140 wire working tools. 
Ex’d: EK. A. M., H. M. H. 


[ Endorsed:] 6951. D. 784. 


60 Unitrep States PATENT OFFICE. 


Moses C. Jounson, of Milford, Connecticut, assignor to Henry G. 


Thompson, of same place. 
Cutting-Pliers. 


Specification forming part of Letters Patent No. 232,975, dated 
October 5, 1880; application filed June 2, 1880. (No model.) 


To all whom it may concern: 


Be it known that I, Moses C. Johnson, of Milford, county of New 
Haven, State of Connecticut, have invented an improvement in cut- 
ting-pliers, of which the following description, in connection with 
the accompanying drawings, is a specification. 

This invention relates to cutting-pliers, and 1s an improvement on 
that class of pliers represented in United States patent No. 209,677, 
dated November 5, 1878, granted to T. G. Hall, to which reference 
may be had. In that invention either of the two hand-levers may 
be turned on its pivot without turning the other, and the tool-body 
formed by the face or covering plates is permitted to vibrate or turns 
more or less with relation to the handles, and the central space be- 
tween the cutting-faces of the jaw-levers, when the pliers are taken 
in the hand to be used, drops more or less out of line with the cen- 
tral line of the handles, making, as it were, a loose joint midway be- 
tween the ends of the pliers. 

One of the objects of my invention is to construct a stiff pair of 
pliers, or pliers in which the hand and jaw levers shall each be com- 
pelled to move positively in an opposite direction to the movement 
of its fellow, or a pair of pliers in which the tool-body shall not of 
i swing or vibrate upon the pins or studs holding the hand- 
evers. 

In the patent above referred to the end of wire or other thing cut off 
by the cutters drops into and injures the spring that opens the Jaw- 
levers. This I obviate by providing each jaw-lever with a lip to 
cover or bridge the space between the jaws as the jaw-levers are 
closed. 

My invention cunsists in the combination and arrangement of 
parts for effecting these ends, as hereinafter specified and claimed. 

Figure 1 represents, in side elevation, a pair of cutting-pliers con- 
taining my improvements; and Fig. 2,a like view with one of the 
body or side plates removed. 

The body of the pliers is composed of two side plates, a b. These 
side plates are fixed together by the screws2345. Of thesescrews, 
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those 2 3 serve as a fulcra of the jaw-leversc d, having at their ends 
the usual cutters or cutting-surfaces c’ d’. Each of these jaw-levers 
has a lip, J, and the end of one meets the end of the other lip just as 
or just before the two cutting-edges c’ d’ separate the wire or 
other metal end to be cut off by them, thus closing the space between 
the said jaw-levers and side plates, in which is placed the spring f, 
and preventing the entrance into said space of hard pieces of wire 
or other articles that would clog the pliers. These lips also serve 
another essential purpose—viz., that of holding the ends of the 
spring from displacement and oviating the employment of a sepa- 
rate pin or stud to hold the said spring at one end, as heretofore 
common. 

The screws 4 5 serve as the fulcra for the hand-levers g h, having 
short arms g’ h’, to act upon the ends of the longer arms of the Jaw- 
levers and turn them on their fulcra to close the jaws and bring the 
cutting-edges together. The spring f opens the jaws the instant the 
clasping pressure on the hand-levers is relaxed. 

In order to move the jaw-levers equally at all times and prevent 
the jaw-levers and body of the pliers turning on the handles, I have 
provided one hand-lever with a prong, m, having a rounded end 
that enters a rounded notch in the opposite lever. This one prong 
and its notch are always in engagement, and so connect the two 
levers that the body of the pliers cannot vibrate on the screws 4 5, 
but, on the contrary, the two levers may turn each on its own pivot, 
both levers always turning the same distance, but in exactly oppo- 
site directions. Thisconnection between the two hand-levers, as de- 
scribed, insures a stiff pair of pliers, that can be handled more 
readily and accurately than the old form of cutting-pliers referred 
to, and which are more positive as to the movement of the cutting- 
jaws. 

I am aware, in bolt-cutters, where the short ends of the hand- 
levers are jointed with the long ends of the cutting jJaw-levers, that 
a series of teeth or cogs have been interposed to cause the hand- 
levers to be geared together; but in such bolt-cutters one single 

tooth and notch would not operate to always keep the two 
61 hand-levers locked together as to their movement in unison, 

as is the case with my one prong, m, rounded at its end and 
inserted within a rounded notch. 

I claim— 

The body composed of the side plates, a b, the independent fulcra 
2345 for the Jaw-levers and hand-levers, the jaw-levers provided 
with cutting-edges and with lips e, and the hand-levers having short 
arms g’ h’,and a prong and notch always in engagement, as de- 
scribed, combined with the V-shaped spring, held, as described, by 
lips of the jaw-levers, all as and for the purpose set forth. 

In testimony whereof I have signed my name to this specification 


in the presence of two subscribing witnesses. 
MOSES C. JOHNSON. 
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Cutting Pliers. 
No. 232.975. Patented Oct. 5, 1S80. QS 
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Witnesses: 
SAM’L LLOYD. 
GEO. E. FRISBIE. 


(Here follows diagram marked page 62.) 


63 DEFENDANTS’ EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomas G. Hate e al. 


I, B. Lineoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


64 DEFENDANTS Exx#ispit DECISION OF EXAMINERS-IN-CHIEF. 
J. E. B. Sp. Ex’r. 6 June, 1884. 


THompson vs. HALL. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 

Unirep STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the decision of the examiners-in-chief in the matter 
of the interference, Thomas G. Hall vs. Moses C. Johnson, for im- 
provement in nippers. 

In testimony whereof J, R. G. Dyrenforth, act’g Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
2d day of June,in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 


one hundred and eighth. 
[Seal Patent Office, United States of America. ] 


R. G. DYRENFORTH, 
Act’g Commissioner. 
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65 No. 7463. 
U.S. Parent OFFick, Oct. Srd, 1882. 
Before the examiners-in-chief on appeal. js 


In tne matter of the interference between the application of Thomas 
G. Hall, filed April 27, 1881, and the patent to Moses C. Johnson, 
No. 232,975, granted October 5, 1880. 


Improvement in nippers. 


The matter in interference is as follows: 

“The body composed of the side plates, the independent fulcra 
for the jaw levers and hand levers, the jaw levers provided with cut- 
ting edges and with lips, and the hand levers having short arms, 
and a prong and notch always in engagement, combined with the 
V-shaped spring held by the lips of the jaw levers.” 

This is substantially the claim of Johnson, but conveys but a 

vague idea of the real points of the case. ‘The controversy is 
66 really over two elements added toa nipper for which Hall 

7 had previously obtained a patent. The elements added to 
that nipper, which is called the “ Hall nipper,” consist of a gear con- 
nection betwen the handles of the nipper and of lips or projections 
over the head of the spring to keep it in place. 

There is some doubt in our minds regarding the unity of: inven- 
tion here, as to whether the gear connection and the projections over 
the head of the spring can be said to have any necessary relation to 
each other or be in combination, inasmuch as they seem to be dis- 
tinct features applicable separately to nippers; and, furthermore, the 
gear connection seems, it 1s suggested, to be old, but since the features 
have been conjoined in a claim and one of the parties has obtained 
a patent, and the issue has been so made up, we will consider the 
case as presented. | 

The questions before us, then, are these: 

First. Who originated and first applied the cog connection be- 

tween the handles of the Hall nipper? 
67 Second. Who originated and first applied the lips or pro- 
jections over the head of the spring to hold it in position ? 

The nipper is manufactured by the Interchangeable Tool Com- 
pany, of which Hall wasand is president. Johnson was a workman 
in the employ of that company. 

The history of the invention of this case, as it appears by the evi- 
dence, is this: On May 14th, 1867, Thomas G. Hall obtained a patent 
for a cutting nipper, appearing in this case as Exhibit No. 6. Of 
this nipper he manufactured and sold forty to fifty thousand, and 
discontinued its manufacture in 1874 or 1875. (Hall, QQ. 153 to 
156, pp. 28, 29.) 

On November Sth, 1878, he obtained a patent foran improvement 
on this nipper. (Hall, Q. 2, p. 4.) 

This patent appears in evidence as Exhibit No. 7, and it has all 
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the parts and combinations of parts contained in the nipper patented 


to Johnson, excepting the gear connection between the handlesand 
the lip over the head of the spring. 

68 In August, 1878, before the patent was granted, the Inter- 
changeable Tool Company was organized for the purpose of 

manufacturing this nipper. (Judge, fol. 172, p. 43.) 

But before the company was organized the parties in interest em- 
ployed one Robert W. Crane to make models of the nipper, a shop 
being hired in Brooklyn, in which Mr. Hall and Mr. Crane went to 
work making experiments upon his nipper,it being then under- 
stood that the nipper was imperfect, in that its Jaws did not move 
together uniformly. The work on the nipper was prosecuted in 
this shop in Brooklyn until late in the summer or early in the 
fall of 1878, when a shop was taken in Harlem, New York, in which 
Hall and Crane continued to work on the nipper, avowedly for the 
purpose of perfecting it. (Fol’s 172 to 174, Q. 2.) 

Hall swore, in answer to Q. 12 (p. 6) of his examination-in-chief, 
that in the year 1877 he experimented with a spur in one handle of 
the nipper and a notch in the other, and that afterwards he ex- 

plained the same thing to Robert W. Crane, the foreman of 
69 the shop in Harlem. ; 
And in answer to ques. 7, — 15, this same Crane swears 
that Hall showed him his plan of connecting the two handles, with 
a spur in one handle and a hole or notch in the other, about Sep- 
tember 13th or 20th, 1878. 

Hall also swore in answer to Q. 12 (p. 6) that he showed or ex- 
plained the same thing to Mr. William Q. Judge and Mr. J. F. 
Oliver in March, 1879, and that Judge at the same time made a 
drawing or sketch of it at his request. Judge,in answer to QQ. 21 
and 24, recollects making such a sketch of the invention for Hall 
in the fall of 1878 and the spring of 1879, and produces one of the 
sketches, but cannot fix the date when this particular sketch was 
nade. 

This sketch appears in evidence as Exhibit No. 9. 

Judge also recollects hearing Hall and Crane talking about the 
“spurs” in the handle of the nipper before Christmas, 1878, in the 
shop at Harlem. 

Hall, in answer to QQ. 12 to 19 of his examination-in- 

70 chief, swore to a conversation between himself, William Q. 

Judge, J. F. Oliver, and a Mr. Curtis about the Kennedy 

nipper (Exhibit No. 2) and about putting the gear between the 
handles of the Hall nipper. 

Mr. Judge (fols. 176, 177, pp. 44, 45) swears to the same conversa- 
tion, and Mr. Oliver (Q. 8) corroborates them in every particular. 

But Mr. Judge fixes the conversation in the fall of 1878, whereas 
Hall and Oliver fix it in March, 1879. (Oliver, Q. 28.) 

And Crane also swears (Q. 13) that his conversation with Hall 
about the pin gearing between the handles took place in September, 
1878. 

And Mr. Oliver, in Q. 8 (see supra), distinctly states that at the 
conversation between himself, Hall, Judge, and Curtis, in March, 
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1879, Mr. Judge, at the request of Hall, made a sketch of the Hail 
nipper, showing the gearing between the handles. All four of 
these witnesses—Hall, Judge, Oliver, and Crane—in answer to the 
questions cited, swore positively to these facts, and their testimony 

is sufficient to settle the fact that as early as March, 1879, 
71 Hall had a perfect conception of that part of the invention, 

which consists in connecting the handles of his nipper with 
a cog gearing; and the testimony also shows that Hall and all these 
witnesses were aware of the imperfection of the nipper as patented, 
and that Hall was at work correcting and perfecting it. 

Now, Johnson did not go into the employ of the Interchangeable 
Tool Company until April 20th, 1879. (Johnson, Q. 19.) 

So that it is certainly established that Hall had the idea of the 
gearing between the handles of his nipper worked out in his mind 
at least one whole month before Johnson went into the employ of 
the company. All that remained to be done was to put it in the 
hands of a workman with directions to make it, and this Hall 
actually did, as will appear, after we have considered the question of 
the lips over the head of the spring. 

Let us see what was done by Hall in putting the lip over the 

spring before he and Johnson came together. 
72 Hall, upon his examiuation-in-chief, produced a pair of 
nipper jaws, and they were put in evidence as Exhibit No. 4. 
These jaws Hall says (Q. 33) he made at the company’s shop, in 
Hudson street, in the fore part of January, 1879. 

And in answer to QQ. 28 to 30 he says that in that nipper he 
used the same method of putting in the spring that appeared in 
Johnson’s patent, and he especially referred to lines 35, 36, and 37, 
and also lines 50 to 61 of Johnson’s patent as describing and desig- 
nating the same thing that he used between the jaws of Exhibit No. 
4, in January, 1879. 

The V-shaped spring in that nipper, he says in answer to Q. 38, 
was first held by a brass block secured to the side plate, but this 
block was dispensed with when the notch was cut in the jaw, and 
the spring put in loose, as it now appears in Johnson’s patent. 

Upon his cross-examination Hall again swears that he made the 

jaws, Exhibit No. 4, in January, 1879, in which he cut the 
73 notches to receive and hold the upper ends of the spring. It 

is true that the notches in these Jaws in which the upper ends 
of the spring were set are not so deep as in the patent of Johnson’s, 
but they are in precisely the same place and were used for precisely 
the same purpose, and are sufficient to show the plan of the inven- 
tion. The making of this spring seat or notch a sixteenth of an inch, 
more or less, deeper, so as to make the lip a trifle longer, is not in- 
vention ; and, moreover, to make the lip long enough the die in 
which the jaw forgings were made had to be altered so as to have 
metal enough under the throat of the nipper to obtain a lip of the 
desired length over the head of the spring, and this change of the 
jaw forging was made after Hall had made his experiments with the 
jaws, Exhibit No. 4, for this very purpose, as will presently appear. 

The witness, Judge, swears positively (p. 44, f. 173) that to his 
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personal knowledge Hall made experiments in the fall of 1878 in 
the shop in Harlem for the purpose of perfecting the motion 
74 of the jaws and the mode of retaining the V-shaped spring 
between the jaws; that the V-shaped spring was made in that 
shop and used in the Hall nipper—first without the brass tit, then 
with it, and then again without it. 

Now, the V-shaped spring could not be held between the jaws of 
the nipper without the brass tit or its equivalent, unless a scat was 
cut for it, as in the patent to Johnson, and it does not appear that 
any equivalent was used for the brass tit. 

This testimony of Hall and Judge shows that Hall had the idea 
of holding the spring between the jaws by cutting a notch or seat 
below the throat of the jaws, forming a projection or seat over the 
head of the spring, to keep it from working up out of its position, as 
it appears in the patent to Johnson certainly as early as January, 
1879. Hall produces a pair of nipper jaws (Exhibit No. 4) showing 
the notch and lip to hold the head of the spring, which he swears 

he made and experimented with in January, 1879. 
79 It is not contended that these Jaws show the invention of 

the spring seat and lips over the head of the spring in as com- 
pleted a form as it appears in the perfeeted nipper manufactured by 
the company or as it appears in Johnson’s patent, but it is contended 
that the jaws show that Hall had the idea and had taken steps to 
reduce it to practice by actual, although imperfect, embodiment, and 
that he did afterwards cause it to be embodied in the perfect form it 
appears in Johnson’s patent. It is to be borne in mind tbat Hall 
does not claim to have made the perfected nipper with his own 
hands, but he claims that he invented the improvements and caused 
them to be embodied in his nipper by men employed by him or his 
company to do the work after his direction. 

It has been shown, then, that Hall had both improvements, viz., 
the gearing between the handle and the lip over the head of the 
spring, worked out in a rude way, but sufficient to illustrate them 

to a workman, as early as January, 1879, and it is conceded 
76 that the workman selected to make the model nipper and em- 
body in it the improvements of Hall was Moses C. Johnson, 
the other party to this interference. 
. Let us see, now, how and when Hall and Johnson came together 
and what their subsequent relations were: 

Johnson swears (Q. 4) that he went into the employ of J. H. Jencks 
& Co. in the early part of October, 1878, and remained in their em- 
ploy until about the first of February, 1879. : 

And in answer to Q.6 he says that his principal occupation while 
in the employ of Jencks & Co. was, first, making a printing press 
for Samuel Crump, and after that making a model nipper for the Inter- 
changeable Tool Company, under the direction of Thomas G. Hall. 

In answer to X Q. 231 he says he first met Thomas G. Hall at the 
shop of Jencks & Co. in January, 1879, and in answer to X Q. 241 
he says he commenced to make the model nipper for Hall in Janu- 
ary, 1879. (Johnson, X Q. 245.) 
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77 And in answer to Q. § Johnson swears that that model was 
like the nipper shown by the circular, Johnson Exhibit A. 

In this Johnson is apparently in error, for the circular, Exhibit 
A, shows the nipper just as it was before he made the model at the 
shop of Jencks & Co. and as it appears in the patent of November 
5, 1878. Surely the company would not have a model nippér made 
precisely like the one they had been manufacturing. The circum- 
stance in itself is strong presumptive evidence that Johnson’s state- 
ment that the Jencks model nipper was like the circular, Exhibit 
A, is not true. 

But we must bear in mind that it was in January, 1879, that Hall, 
in the shop in Hudson street, cut notches in the jaws, Exhibit No. 
4, and experimented with the spring in those notches between the 
jaws. This was at the very time that Johnson was making the 
model nipper at Jencks & Co.’s shop, and if there were no positive 
testimony on this point it would not be unfair to assume that Hall 
directed Johnson to put the spring in the new model to carry out 

the idea of his experiments, with the notch and spring be- 
78 tween the jaws of Exhibit No. 4; but we have Johnson’s tes- 

timony to show that he made the Jencks model nipper under 
the direction of Hall, and we have tlie most positive testimcny to 
show that in that model the spring was set in a seat cut below the 
throat of the nipper and having the lips over its upper end pre- 
cisely as in the Johnson patent. 

Mr. Hall, in giving his testimony in rebuttal (Q. 21 to 25, p. 121), 
swears most positively that the spring in the Jencks model nipper 
was put in with the lip over the upper end, precisely as now manu- 
factured by the company. 

This testimony of Hall was objected to as not being rebutting tes- 
timony, but we think it is correctly so. Hall could not contradict 
or rebut Johnson’s testimony before Johnson had testified. Johnson 
swore that the Jencks model nipper was like Exhibit A, and he, 
Hall, certainly had a right to contradict him if he could. 

The witness Judge, in answer to Q’s 11 to 13 (p. 50), says that the 
model Johnson made while at Jenks & Co.’- differed from the Ex- 
hibit No. 8 in that it did not have the pin across the throat nor 

the brass tit to hold the spring. 
79 But if the spring was not held by the brass tit, how was it 

held? Johnson’s circular, A, shows the brass tit. The spring 
must have been held by the brass tit or by the lips over its upper 
ends, for it had to be held in some way. The witness Judge does 
not say how it was held. Johnson says it was held by the brass tit. 
Judge says it was not, and Hall swears, in answer to Johnson, that 
the spring was put in the Jencks model nipper precisely as in John- 
son’s model C. 

Hall and the witness Oliver swore positively that the model nip- 
per from which all the company’s templates and milling tools were 
made consisted of the model made by Johnson while at Jéncks & 
Co.’-, altered by Johnson after he came into the employ of the Inter- 
changeable Tool Company, and that the alteration consisted of dove- 
tailing a piece of metal on the inside of each handle, into which the 
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cog connection was made between the handles; and they both swore 

that that was the only alteration made by Johnson of the Jencks 
model after he came to work for the Interchangeable Tool 

80 Company. (Testimony of Oliver, p. 61, Q. 20 to 25; testi- 
mony of Hall, Q. 19, p. 120.) 

Johnson swears positively (X Q. 262) that he did not alter the 
Jencks model nipper after he went into the employ of the tool com- 
pany, but he admits (X Q. 281) that the Jencks model had a V- 
shaped spring set in correspondingly-shaped seats under the throat 
in notches which he says were made at his suggestion ; but he says 
that there were no lips over the head of the spring that came to- 
gether as in Exhibit C. 

Now, it is not claimed that the lips over the head of the spring in 
the Jencks model nipper as originally made were long enough to 
come together. They could not be made long enough to'come to- 
gether because there was not stock enough in the old forgings of 
which that nipper was made to make the lips long enough to come 
together, but the lips were sufficiently long to lap over the head of 
the spring far enough to hold it in position, and that is all that is 
contended for. Johnson, on his examination-in-chief (Q. 8), swore 

that the model he made at Jencks & Co.’- was an exact dupli- 
81 cate of the nipper shown by the circular, Exhibit A (see supra); 

but if it were an exact duplicate of the nipper shown by the 
circular, then it certainly did not have the spring set in the notches 
under the throat of the nipper. In the circular the spring is held 
by the brass tit. If the spring was held by the brass tit, why did 
Johnson suggest the notches? What could the notches be for if the 
spring was held by the tit? In that case the notches would be utterly 
useless if not disadvantageous. Gustam, in answer to Q. 13, thinks 
the brass tit was not in the Jencks model, as originally made. 

The testimony cited proves that the spring in the model nipper 
made by Johnson under Hall’s direction, at the works of J. H. Jencks 
& Co., had the V-shaped spring between the jaws in the same rela- 
tion and with the projection or lip over its upper end, as it appears 
in Exhibit C, the only difference being that the lip over the end of 
the spring in the Jencks model was shorter on account of the de- 
ficiency of metal in the forging. Now, if Johnson made this nipper 
under the direction of Hall, as he says he did, then surely the plac- 
ing of the spring in a suitable seat below the throat of the nipper 
and with a projection over its upper end was the invention of Hall 

and not of Johnson. 
82 This, then, was the condition of the invention on Hall’s 
part at the time Johnson went into the emply of the Inter- 
changeable Tool Co. We will now look at what was done by the 
parties after Johnson went into the employ of the tool company. 

It appears by the testimony that the company only manufactured 
a few of the nippers, as shown by the patent of November 5, 1878, or 
like Exhibit No. 8. Previous to the month of January, 1879, there 
were about six dozen of this nipper made at the company’s shop in 
Harlem, and previous to the month of March, 1879, there was about 
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the same number made at the shop in Hudson street. (Hall, X Q. 
101.) 

The nipper was not satisfactory and it was determined to improve 
it before putting iton themarket. It wasin March that Hall, Judge, 
Oliver, and Curtis had their conversation at the office of Judge about 
putting the cog connection between the handles of the nipper—a con- 
versation that was brought about by Curtis, who was trying to sell 
them the Kennedy nipper. It was then suggested that the experi- 
ment of putting the cog connection between the handles be tried at 

the company’s shop in Hudson street. (Hall, Q’s 12 to 19.) 
83 This was in March, 1879. On the 14th of April, 1879, 

James M. Adams was employed as foreman of the company’s 
shop (Adams, Q. 2), and on April 20th, 1879, Johnson was emploved. 
(Johnson, Q. 19.) 

Now, the first thing that was done at the works of the company 
toward practically applying the cog connection between the handles 
of the nipper was putting the pins in the handles opposite the fulera 
to make the gear connection as in Exhibits No. 3, 16, and 20 (Hall, 
Q. 116, p. 24), and Hall says that was done in the fore part of May, 
1879. 

And the next step, he says, that was taken was to make brass tem- 
plates showing the cogs between the handle. (Hall, Q. 119.) 

And that those templates showed the cog connection between the 
handles precisely as in the patent to Johnson, and that Johnson 
made the templates in the fore part of May, immediately after the 
experiment of inserting the pins in the handles (Hall, Q’s 120 to 
122). Judge also swore to the insertion of the pin by Adams as the 
first practical step taken toward perfecting the invention. (Judge, 
fols. 184, 187.) 

Adams, QQ. 306-312, corroborates the statements of Judge and 
Hall that the pin gearing between the handles was thie first prac- 

tical step taken towards gearing the handles together. He 
84 will not admit that he got any suggestion from any one, but 

wants it understood that 1t was his own conception, as subse- 
quently appears, but this establishes the simple fact that the pin gear- 
ing was the first practical application of the cog gearing. Johnson 
swears that model, Exhibit C, was the first practical embodiment of 
the invention, and that he made it. Adams swears that model D 
was made before model C, and that he made it and gave it to John- 
son to make model C after. 

The testimony of Johnson upon the subject of the pin gearing is 
found on page 40 (X Q. 345), from which it will be seen that Johnson 
recollects the experiment with the pin gearing, but he will not admit 
that it was made before the model C, nor will he swear that it was 
not. He could not explain why that experiment should be made 
after model C was made. 

Mr. Whittlesey’s testimony about this pin gearing (X Q. 67 to 75, 
p. 118) shows that this witness thought the idea came from. Hall, 
and that there was a number of these experiments made, and it is 
surely unreasonable and against the weight of evidence to say that 
these experiments with the pins were made after the completion of 
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model C. That exhibit shows the invention completed, and 


85 the idea of making the rude experiments with the pins in 


the handles after the invention was completed is utterly in- 
credible. 

Now, neither Johnson nor Adams claims to have invented the 
pin gearing, and it seems clear that the pin gearing was the first 
practical step taken towards gearing the handles of the nipper; that 
the pin is substantially the same as the cog, and that the suggestions 
of putting in the pins came from Hall to Adams. 

The next step taken towards perfecting the gearing was, as Hall 
swears (Q. 119, p. 24), the making of brass templates showing the 
working of the gear connection, and Hall’s testimony on this point 
agrees with Adams’ and Johnson’s. 

Hall says (Q. 122) that these templates were made during the fore 
part of May, 1879. 

Adams says (Q. 14) that he made model D about the middle of 
May, 1879. 

In answer to X Q. 233 and 234 he says he had been in the employ 
of the company about three weeks (from April 14) when he made it, 
which would make it in the fore part of May, as testified by Hall. 

Now, model D is nothing but a brass template of the nipper. It 
shows the gearing between the handles and the seat for the spring 

below the throat of the nipper. It really embraces and in- 
86 cludes all the invention claimed by Johnson, and it was 

made, as Adams says, at about the same time that Hall says 
the templates were made, and it corroborates Hall’s recollection of 
the templates. Whether this model or any part of it was the tem- 
plates referred to by Hall does not appear, nor is it material. The 
point is that templates of the improvements were made at that time, 
and the fact that this model was made at the same time establishes 
that fact out of the mouths of respondent’s witness. 

Johnson has sworn that he went into the employ of the tool 
company on the 20th of April, 1879, and commenced to make model 
C two or three weeks afterwards, and that he made the brass handles 
first. (Johnson, X Q. 257 and 259.) 

Now, what are the brass handles of model C but mere templates 
showing the gearing between the handles? Whether these templates 
were the templates referred to by Hall does not appear, but they are 
templates, and were made, as Johnson says, about the time Hall 
says templates were made showing the improvement upon the nip- 
per, and to that extent corroborates the testimony of Hall. 

After these brass templates were made and before the nipper was 
made Johnson made a drawing of the completed nipper. From 

this drawing the model nipper of the company was made, 
87 and this drawing, Hall says, Johnson made at his (Johnson’s) 

house in overtime and was paid for it by the company. The 
testimony of Hall upon this point is included between Q. 130 and 
Q. 151, pp. 26, 28. 

This drawing, like the model nipper made after it, mysteriously 
disappeared from the works of the company, and their whereabouts 
the company has not since been able to discover. Johnson denies 
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that he made this drawing of the nipper. (Johnson, X Q. 27], p. 
31.) 
But Adams, in answer to X Q. 342 to 346, pp. 177, 178, recoilects 
that Johnson made a drawing of the nipper in the month of May, 
1879, that was like Hall’s Exhibit No. 1. He remembers discussing 
with Johnson the shape of the jaw lever, and points out that he had 
the jaw lever made straight in the drawing instead of curved, as in 
the old nipper. 

Now, it seems clear from this testimony that this drawing referred 
to by Adams was the drawing after which the new model was to be 
made, because the very change that he savs he directed to be made 
in the shape of the jaw lever in that drawing is the very change 
that was made in the shape of the jaw lever of the nipper, the jaw 
lever of the old nipper being curved on the inside, whereas that 
part of the new jaw lever is straight. 

Adams is doubtless mistaken as to the identity of the draw- 

88 ing, for the drawing of the No. 1 nipper, Exhibit 1, was not 

then made, but he certainly was not mistaken about the fact 

that a drawing was made of the nipper at the time showing the 
difference between the old and new nipper. 

It is fair to conclude from the testimony of Hall and Adams that 
Johnson did make a drawing of the improved nipper before the 
model was made; were it not so there could have been no discussion 
between Johnson and Adams about making the lower end of the 
jaw lever straight instead of curved on the inside, as all those points 
would certainly be decided before the model nipper was made, and 
the proper place to settle them was in the working drawing after 
which the model was to be made. 

It is perhaps well now to describe the mode of making the nipper, 
for unless we understand exactly how it is made—that is, how its 
several parts are produced—we cannot understand the bearing of 
the circumstantial evidence in the testimony of the witnesses. 

The mode of making the nipper, then, is as follows: 

First. A nipper is made calied the “model nipper.” This model 
is finished in all its parts, proportions, and combinations of parts 

exactly as the manufactured uipper is to be. Each part is 
89 accurately made and carefully fitted together and finished. 
Second. From each of the several parts of this nipper a die 
is made to correspond in form exactly to the form of the part from 
which it is made. 

Third. In these several steps the respective parts of the nipper are 
forged in what are called “ drop forges "—that is to say, the end of 
a bar of steel is heated and placed between the dies, the upper one 
descending and striking out a piece of steel to correspond exactly to 
the shape of the dies. The pieces of steel thus struck out are called 
“drop forgings,” and they are, of course, all exactly alike. Here it 
will be observed that before the forgings can be made and before the 
dies can be made the model nipper must be made, the respective 
dies being each exactly like the corresponding parts of the nipper. 

Fourth. After the dies are made templates are made of the several 
parts of the model nipper; thus a template is made to fit exactly the 
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inside of the jaw of the model nipper and one is also made to fit 
exactly the outside of the same Jaw, and templates are also made to 
fit exactly each handle of the nipper and the cog connection between 
the handles, the templates being the exact counterparts of the cor- 
responding parts of the model nipper. 
Fifth. From the templates the mills are made, being the 
90 exact counterparts of the templates of the several parts of the 
nipper to be milled, and from these templates a “drilling gig” 
is made to drill the holes in the side plates; so that all the parts of 
the nipper subsequently made by the company are exactly alike in 
size and shape, and all the screw holes in the several parts of the 
nipper are drilled by the “ gig” of exactly the same size and in ex- 
actly the same relation to each other in all the parts of the nipper. 

Sixth. After the mills are made the “ milling vice jaws” are 
'made to correspond exactly to the shape of the mills, the office of the 
milling vice jaws being to hold the forging during the operation of 
mill?ng. They must be made exactly like the mills, so that the 
latter can be worked close up to them without striking them. (Whit- 
tlesey, X Q. 152, p. 125.) 

It will be observed here also that before all these tools can be made 
the templates must be made, and before the templates can be made 
the model must be made, the model being the standard by which 
the templates are continually proved and replaced in the event of 
their being broken or lost. The model is, therefore, carefully pre-* 
served, for, in case the model is lost or stolen and one of the tem- 
plates is lost or broken, it cannot be replaced without great trouble 

and risk of deranging the work; and it is of the greatest 
91 importance that the respective parts be made continuously 

of exactly the same size and shape, a principle that can- 
not be departed from without destroving the interchangeable sys- 
tem. Thus if you purchase of the company a nipper to-day and 
break one of its Jaws a year hence or five vears hence you can send 
to the company and get a new jaw to replace the broken one by 
giving only the size or number of the nipper. It will be seen, there- 
fore, that after the company had determined how the nipper was to 
be made the first thing to be done was to make the model nipper, 
and it is conceded that Johnson made this mcdel; but it is insisted 
that all of the improvements were suggested by Hall, Johnson 
being the paid employee of the company to put in practical and 
skillful form the suggestions of Hall, who was the president of the 
company, and who dves not pretend to be a skillful workman. All 
that is claimed for Hall is that he conceived and suggested the 
invention, and that Johnson and Adams were employed by the 
company as skillful workmen to practically embody it. 

It has been shown that there must be a model nipper. It is con- 
ceded that Johnson made that model. Now, upon Johnson’s own 
testimony, what kind of a model did he make and under whose di- 
rection ? | 

In answer to Q. 32 he says he first conceived the invention 
92 in controversy and made a model of it in the month of May, 
1879. 
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In answer to Q.40 he says the model was commenced and finished 
between the 10th and 20th of that month. 

In answer to Q. 36 he says that he got the material for the handles 
from Adams, and in answer to Q. 39 he says he got the material of 
which he made the other parts of the model out of the refuse ;ma- 
terial in the shop of the company. 

In answer to Q. 35 he says that in the construction of that model 
he did not get any ideas from any one, but that it was his invention. 

In answer to Q. 34 he produces the model, and it is marked Ex- 
hibit C. 

But this so-called model is nothing but a skeleton, the handles 
aud jaws being merely templates of those parts. 7 

In answer to QQ. 48 to 50 he says that Adams made some exper!- 
ments towards improving the nipper, consisting of a series of teeth 
filed in each handle, in the fore part of May, 1879, but that he never 
saw a working model of these improvments. 

In answer to Q. 68 he says that the first completed nipper like 
model C was made in July, 1879. 

In answer to Q. 70 he says that previous to the making of this 
completed nipper there was no working model made from which to 

makethetools, but that thetools were constructed by Exhibit C. 
93 Now, all of the witnesses agree that the company had its 

completed nipper on the market in July, 1879. To do that 
the company had to alter its dies, make its templates, its mills, and 
milling vice jaws, buy and set its new machinery in operation. The 
witnesses all agree that the dies were altered. There is no contro- 
versy about that fact. The jaw lever was made longer, there was 
more stock put in below the throat of the Jaw to make the lip pro- 
ject over the head of the spring, and the Jaw itself was made nar- 
rower; but, as we have shown, before the company could alter its 
dies and make its tools it had to have a model nipper. Johnson 
says the dies and tools were made by model C, but the die-sinker, 
Kennelly, who made the dies, in answer to X Q. 35, says he never 
saw model C until the day he gave his testimony. It will be ob- 
served that he recognizes model No. 10 or the No. 2 nipper as the 
nipper for which he sunk the dies and made the forgings, and that 
Hall furnished him a complete model nipper by which to alter the 
dies, Surely, then, the dies were not sunk after Johnson’s Ex- 
hibit C. 

Again, if the templates were made after Exhibit C they would fit 
exactly ; but they do not fit it. The templates are in evidence as 
Hall’s Exhibits “‘ Templates.” Hall says (p. 117, Q. 7) that these 

teinplates could not have been made after Exhibit C. 
94 In answer to X Q. § (p. 118) he says that these are the tem- 
plates by which the jaws of the No. 2 nipper are made. The 
No. 2 nipper is like Exhibit No. 10. 

Pope swexrs that these templates are the templates by which the 
company makes the jaws of the No. 2 nipper; that Whittlesey made 
them; that he is an expert tool-maker; that if they were made after 
the jaws of Exhibit C they would necessarily fit it exactly. (Pope, 


Q’s 18-24.) 
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Whittlesey (X Q’s 128-1381) says that he made the jaw templates 
of this nipper; that he made the outside templates after the back of 
the Jencks model nipper, and that he made the templates for the 
inside of the jaws also after that nipper, but altered it to accommo- 
date the spring and the changes made on the inside of the jaws to 
correspond with the inside of the model C. 

But the template does not fit the inside of model C. It could not 
therefore have been made after that model. Whittlesey was mis- 
taken. 

There cannot be a doubt, however, but that these templates were 
made after Jencks’ model, both on the outside and inside of the jaws, 
the lips that lap over the end of the spring being made. a little 
longer on the template than in the model, the forgings of which that 
model was made not having stock enough below the throat to make 

the lips of the desired length. We must recollect that that 
95 model was made from the old forgings before the change in 

the dies. When the dies were changed more metal was left 
under the throat of the nipper into which the spring seat was cut. 

Now, Johnson swore that he made the Jencks model out of the 
old forgings, and that there was not material enough in the forgings 
to make the nipper as it appears in Exhibit C; but Johnson swore 
also that he made Exhibit C out of the old forgings made before 
the dies were altered, from old Jaws picked up in the company’s 
shop. : 

In answer to X Q. 251 Johnson says he had to dovetail a piece of 
metal on the end of the jaw lever of the model that he made of the 
old forgings at Jencks & Co.’s to make it long enough. 

How did it happen that he did not have to dovetail a piece of 
metal on the end of the jaw lever of model C to get the necessary 
length? Both models were made from the same forgings, or forg- 
ings made in the same dies, and of exactly the same size. Surely if 
there was not material enough to make the Jencks model there was 
not material enough to make model C. If the lip over the spring 
head could not be made long enough in the Jencks model out of the 
old forging- how could it be made long enough in model € out of the 

same forgings? And if model C could be made out of the 


96 old forgings why did the company go to the expense of $1,000 


to have new dies made? Now, there is no piece dovetailed 
on model C, and there is ample room in that model for the spring 
seat, and the lip over the end of the spring is of ample length. It 
was simply impossible to make model C out of the old forgings, and 
it seems that the Jaws of the model have been made after the dies of 
the company were altered and enlarged, after the templates had 
been made, after the mills had been made, and after the milling vice 
jaws had been made; in short, that the model is one made for the 
purposes of this case. 

It may be that Johnson, at the suggestion of Thompson and 
Gustam, after he had been dismissed by Hall, got a pair of nipper 
jaws that had been milled on the mills of the company, a pair of 
jaws that had been through the mills, to test them by, filed off the 
eneek pieces,and made his so-called model ©, using the tem- 
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97 plates he had made while in the employ of the company, 
under the direction of Adams, for the handles. 

There is not a shadow of doubt that the jaws of this model were 
milled in the tools of the company. The marks of the mills can be 
plainly seen on both edges of one of the jaws. Johnson attempts to 
account for this by saying that he set the mills by the jaws of his 
model, and that in running the mills over them the marks of the 
tools were left on them. Now, such a practice as that is unheard of 
among tool-makers. The idea of taking the several parts of the 
model nipper and running them under the milling tools while in 
motion is simply preposterous. How lung would a model so used 
retain its original form and size by which to test the templates? 
Even if the model were used to set the mills by, what object could 

there be in putting the mills in motion and running the model 
98 under them, so as to tako a cut off of it? This must have 

been done or the marks of the mills would not appear as 
they do on this model. 


Ex’d: E. Mck. M. Meck. 


Whittlesey, upon this point, swears as follows: 

175 X Q. Would an expert tool-maker use the several parts of 
his model to adjust his milling tools by ? 

A. He might. 

176 X Q. Well, is that the practice? 

A. I never have, as I remember of. 

177 X Q. Did you ever see Johnson do it? 

A. Not that I know of. 

And in answer to X QQ. 150 and 170 he says it was a part of his 
duty while in the employ of the company to adjust the milling 
tools, 

Now, Whittlesey is Johnson’s witness, and to help his friend 
answers indefinitely, but he was not willing to put himself on the 
record in support of such a bold assertion as Johnson bad sworn to 
in explaining the milling tool marks on his model C. Whittlesey 
was willing to help his friend out, but he was not willing to put 
himself in a position to be laughed at by the other tool-makers. 

The witness Pope, an expert tool-maker, says that no competent 
tool-maker would use his model to set his mills by, and that he. 

does not believe Johnson would do it. (Pope, QQ. 25 to 28.) 


99 Kennelly, also an expert tool maker, swears that any work- 
man that would so use a model would be discharged for in- 
competency. 


The evidence adduced shows beyond doubt that at least the jaws 
of Exhibit C could not have been the model nipper of the company. 
The dies were not made after them; the templates were not made 
after them; they could not be made out of the old forgings. 

But if the Jaws of this so-called model C were milled on the mills 
of the company and the mills were made after the templates the 
jaws ought to fit the templates; and so they would if they were 
milled exactly like the templates. The mills when first made are 
exactly like the templates, but sometimes they spring a trifle in 
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hardening, and sometimes when they become dull, being ground 
by hand, they are ground a little out of “ true.” In this event there - 
will be a slight variation in the cut. This variation is ascertained 
by running the mills over a set of Jaws and testing the cut by the 
template, and if the cut does not correspond with the template the 
mill is corrected until the cut exactly fits the template. Now, in 

testing the mills one or more sets of jaws will be passed 
100. through them, and these jaws thus used to test the mills will 

be thrown into the waste box, and it was from these test Jaws 
that Johnson probably made his model, and it is for this reason that 
the jaws of this model do not fit the templates. He got the jaws for 
his model out of the waste box, most likely, but they were jaws that 
had been used to test the mills by long after the dies had been al- 
tered, the forgings enlarged, and the templates and mills made. It 
is impossible. to mill those jaws as they are milled out of the old 
forging made before the alteration of the dies. 

The imperative necessity of a model nipper is apparent, and the 
necessity of it being a full and complete model always in the posses- 
sion of tlhe company to test the templates by is also apparent, and 
no one knows it better than Johnson; and yet he undertakes to 
impose upon us this skeleton C as the model nipper of the Inter- 
terchangeable Tool Co.; says he made it in the shop of the com- 
pany, in the company’s time, and in the pay of the company, and 
then carries it off with him. (X QQ. 361 to 398.) 

The witness insists that Exhibit C was the company’s model 
nipper, and, knowing how absolutely essential it was for the 

company to have their model continually in use, he admits 
101 _—sithat he carried it off—admits that he was guilty of taking 

the company’s model nipper, that which he, as an expert tool- 
maker, knew the company could not do without. 

This model, the jaws and handles of which he says were used as 
templates to set the milling tools by, he admits that he took out of 
the possession of the company, and, to cap the climax, he says he 
took the jaws of this model out of the company’s shop in July, 1879, 
and put it in his trunk, and that they remained in his trunk from 
the time he put them there until the time he left the employ of the 
company; and yet he swears that he used these very Jaws to set the 
mills by. How he used them to make and set the mills by while 
they were locked up in his trunk is net clear. Johnson swore pos- 
itively, in answer to X Q. 321, that the milling tools for the inside 
of the nipper were not made from a template, but were made from 
the jaws of model C. 

And Whittlesey swears as positively, in answer to X Q. 129, that 
he made the mill for the inside of the jaw from a template. 

And, in answer to X Q. 318, Johnson again swears that 
102. “the profile of the jaws and handles of Exhibit C were the 
only gauge the mills were formed to.” 

So, again, in answer to X Q. 314, he says: “ These mills were made 
from the model, Exhibit C, which is the first and only model of this 
sized nipper.” 
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Whittlesey says (Q. 3) that he went into the employ of the com- 


‘pany April 23d, 1879, and left it January 3d or 4th, 1880. 


And, in answer to X Q’s 229 to 233, he says the first job he did 
when he went there was to make the templates for the mills, and 
that it probably took him two or three days to make those tem- 
plates; and the next job was to make the templates for the Jaws of 
the nipper. 

Now, what did Whittlesey make these templates by? The mcdel 
was not completed, as Johnson says (Q. 40), until the 20th of May, 
1879, nearly one whole month after Whittlesey went into the em- 
ploy of the company. 

Jt was impossible for Whittlesey to make the templates before he 
had the model, and yet he completed the templates for the mills 
within three or four days after he went to work for the company. 

He must have had these templates completed by the 27th of 
103. April, and his next job was to make templates for the jaws. 

He was at work on the templates for the Jaws, then, by the 
28th of April, 1879. Now, what model was he fitting these templates 
to? Not model C, for that was not made until May 20th, 1879, and, 
moreover, the templates do not fit that model. 

It is certain, therefore, that the templates were made after some 
other model. Why, there was no other model to make these tem- 
plates by but the Jencks model as altered by Johnson as soon as 
he went into the employ of the company. The first thing he did 
as has been shown, after going to work for the company was to 
make templates showing the cog connection between the handles, 
after Adams had experimented with the pins, and the next thing 
was to make a drawing showing the nipper as it was to be, and 
then to alter the Jencks model to correspond with the drawing. 
The Jencks model nipper then became the model nipper of the com- 
pany. 

That was what he was employed to do and that is what he did 
do, as we shall now proceed to show. 

From the testimony of Hall, beginning with Q. 126, p. 26, and end- 

ing with Q. 152, p. 28; and from Hall’s testimony in rebuttal, 
104 QQ.19and 20, p. 120; from the testimony of Oliver, Q. 22, p.61, 

to Q. 26, p. 62; from the testimony of Oliver in rebuttal, Q. 2, p. 
100, to Q. 11; from Pope’s testimony, Q. 8, p. 76, to Q. 16, p. 77, and 
also QQ. 32 and 33; and from Q. 25 of Kennelly’s testimony, p. 139, 
it will be seen that Hall and Oliver both swear positively, before 
and after the testimony of Johnson was put in, that Johnson 
altered the Jencks model nipper, and that after it was so altered it 
was the model nipper of the company from which all dies, tem- 
plates, and tools were made, and that from that nipper as a model 
they made between 40,000 and 50,000 nippers. Hall, Oliver, Pope, 
and Kennelly all swore that they never saw model C before it was 
shown them in evidence. 

Johnson swore that he did not alter any of the parts of the Jencks 
model nipper, but he admits that he put new handles in it. (X QQ. 
262 to 270, p. 30; also X QQ. 276 to 281, p. 381.) 

He admits putting new handles in the Jencks model nipper having 


HENRY G. THOMPSON VS. THOMAS G. HALL ET ALI.. 43 


the gear connection, and that it was done about the same time he 
made model C, but he forgets whether it was before or after that 
model was made. Now, if model C was the company’s 
105 model nipper, what were the new handles put in the Jencks 
model for? What object could there have been in experi- 
menting with the Jencks model after the invention was perfected 
and embodied in model C? ‘True, Johnson says the new handles 
in the Jencks model had two or three cog teeth between them, but 
how does that make any difference in point of invention, and why 
should new handles be made and put in the Jencks model having 
‘two cogs after model C was perfected with one cog? The truth is 
that this whole story about model C is false. It is utterly inconsist- 
ent with all the circumstances in the case. It cannot be made to 
harmonize with the indubitable facts in this case. Hall and Oliver 
both swear most positively that Johnson altered the Jencks model 
by dove-tailing pieces of metal in the handles to form the gearing. 
This Johnson denies, but he admits that he put new handles in 
that nipper having cog gearing between them, and that he did it 
about the time he made model C; and he admits at the same time 
that the spring in the Jencks model was set in notches cut in the 
jaws, below the throat of the nipper, put there, as he says, at the 
time he made that model, under the direction of Hall, at the shop 
of Jencks & Co. 
106 That Johnson put new handles in the Jencks nipper is 
doubtless true, but such new handles were mere duplicate 
handles to go to the die-sinker to make the new dies by. 

In Johnson’s testimony (X QQ. 285 to 304, p. 32) is a short state- 
ment by Johnson himself as to how the nipper is made and an ad- 
mission that the Jencks model was altered; that the dies were 
altered to conform to it; that the new nipper could not be made out 
of the old forgings. True, he says here, in answer to X Q. 300, that 
the nippers made by the company after the alteration of the Jencks 
model were not made to conform to that model, but head mitted that 
the Jencks model was altered—a fact he had previously denied. 
Being asked (X Q. 301) how the nipper manufactured by the com- 
pany differed from the Jencks model after it was altered, he replied 
that it had more teeth in the cog gearing, and that the long end of 
the jaw was more hooked at the part where it came in contact with 
the handle lever. That is the only difference he was able to point 
out between the Jencks model nipper after it was altered and the 
nipper as it was manufactured by the company or as it ap- 
pears in Exhibit No. 10. Now, Johnson himself does not point out 

any substantial or patentable difference between the Jencks 
107 model nipper as altered by him and the nipper described 

and illustrated in his patent. ‘The jaw lever was more hooked 
at the point where it came in contact with the handle lever, and 
there were more cogs in the handles of the Jencks model as altered 
by him than in his model C. That is all the difference he was able 
to distinguish. Hall and Oliver both swore that Johnson altered 
the Jencks model for the company in the fore part of May, 1879. 
Johnson himself admits it, and as to the model C it has been shown 


44 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


that it was impossible for Johnson to have made the model until 
after the dies were altered and the forgings enlarged, and that the 
dies could not be altered until the model nipper was made, and 
the die-sinker, Kennelly,swore positively that he never saw the 
model C before the day he gave his testimony. He certainly did 
not, therefore, sink the dies from that model, although he -swears 
that he did have a model by which to sink the new dies, and _ that 
model was made by Johnson, as appears by the testimony of Adams, 
X Q. 347 to 349, p. 178. 
From the testimony of Whittlesey, X QQ. 87 to 97, p. 120, it will 
be seen that this witness swears (X Q. 96) that the Jaws and 
108 plate of the Jencks model were used as the model from which 
the company manufactured its nippers, and that the jaw 
templates were made from this model. | 

Again, from this testimony of Whittlesey’s (X Q. 148, p. 127) it 
will be observed that the jaws of Exhibit No. 8 are made of the old 
forgings before the alteration of the dies, and the jaws of Exhibit 
No. 10 are made of the new forgings and milled by the company’s 
mills as they now are, and the witness swears that the old forging 
could not be held in the same milling vice jaws that the new jaws 
are milled in, and that the old jaws are scant of stock, and would 
not mill up, and yet Johnson swears that he made the jaws of Ex- 
hibit C of the old forgings, and Whittlesey swears (X Q. 56, p. 117) 
that at least one of the jaws of Exhibit C has been milled, as it cer- 
tainly has been, in the mills of the company as they now are. 

Now, if the jaws of Exhibit C were milled in the same vice jaws 
that Exhibit 10 were milled ir, then surely the jaws of Exhibit C 
could not have been made until after the milling vice jaws were 
made, which was in June or July, 1879, and these jaws of Exhibit 

C Whittlesey swears have certainly been milled in the milling 
109 vice jaws, Hall’s Exhibit No. 19. (Whittlesey, X QQ. 151 to 
156, p. 128.) 

Upon his cross-examination Whittlesey was requested to mark 
one of the jaws of Exhibit C with the letter W, which he did, as 
will be seen upon reference to X Q. 149, p. 127. 

Now, turning to the testimony of Adams, X QQ. 273 to 278, p. 
181, the value of the testimony of Whittlesey receives a severe shock. 
He actually declares that he identifies the jaws of this model C by 
what he calls the letter M, and which he says he put on the jaw at 
the time it was made to identify it as the model nipper, but which, 
in fact, was the letter W, put on by Whittlesey only a few days 
previous, as shown by his testimony. If, as Adams says, the letter 
M was put on the jaws of the model nipper to distinguish it, then 
model C is not the true model, for there certainly is no letter M on 
the jaws of that model. 

What this witness says about the marking of model C appears in 
his testimony, Q. 13, p. 145, to Q. 31. 

Here he swears that the jaws of this supposititious model were 
made out of the old forgings, and in the next breath he swears that 

they were cut to their present shape by the milling tools of 
110 the company, when, in fact, according to the testimony of all 
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the witnesses, if the model was made at the time he says it 
was, by May 15th, 1879, the company did not have any milling 
tools whatever. (Whittlesey, X QQ. 122 and 153 to 135, pp. 124 
and 125.) 

And if it had one of the old jaw forgings it could not, as Whit- 
tlesey swears, have been milled in them to the size of the jaws of 

ixhibit C. 

The witness swears that he made model D, and that he gave it to 
Johnson and told him to make model C, and that Johnson made 
the model as he (Adams) told him to, and vet he says Jolinson was 
the inventor, and that the men in the shop gave Johnson credit 
for the invention. Now, what did Johnson invent? What inven- 
tion is there from model D to model C? Model D has got the cog 
connection between the handle and the notch to indicate where the 
spring is to go. What was left for Johnson to invent? What did 
the men in the shop give him credit for? All that Johnson did was 
to make the gearing as Adams had told him to make it, and _ to cut 
the seat for the spring a little deeper than is indicated by model D. 

That, then, according to Adams, is Johnson’s invention. 
11] He cut the spring seat in his model a little deeper than 
Adams cut it in his. 

There is, perhaps, enough so far to show that the model C is sup- 
posititious; that Johnson never invented any improvement upon the 
Hall nipper; that Adams got the idea of putting the pins in the 
handles to form the gearing from Hall; that he made his model D 
from that suggestion and gave it to Johnson to alter the handle of 
the Jencks model by, the jaws of the Jencks model having the spring 
set in below the throat, the same as in model C, a little more metal 
being put under the throat of the new forging to make the spring 
set deep enough and obtain a larger lip over the spring. (Whittle- 
sey, X QQ. 128 to 130, p. 124.) 

Johnson did not add a single new idea to the Hall nipper; all 
that he did was to skillfully embody the thoughts suggested by Hall 
and given to him by Adams, for which he was employed and for 
which he was paid. 

There is a dreat deal that is conflicting in the testimony on be- 
half of Johnson on material and essential. points. Thus Johnson 

swore (Q. 35) that in making the model C he did not get any 
112 ~— ideas from any one else, and that it was his invention, so far 
as he knew. 

Whereas Adams, as shown, says that he made model D and gave 
it to Johnson and told him how he wanted the nipper made, and 
that model C was the result. Johnson again swore that he made 
the model C of his own notion, without any direction from any one. 
(X QQ. 561 and 362, p. 42.) 

But Adams swore that he told him how to make it. 

Johnson swore that the milling tools of the company were made 
from the model, Exhibit C, and not from templates. (X QQ. 3518 to 
322, p. 37.) 

Whereas Whittlesey swore that he made the milling tools for the 
jaws from the templates made from the Jencks model nipper. (X 


Q. 97, p. 121.) 
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Adams swears, as we have shown, that the jaws of model C were 
cut to their shave by the milling tools. Jolnson swears that he 
made the jaws with a file out of the old forgings, and that to obtain 

the necessary stock in the right place he might have put them 
113 sin the fire and drawn them, but whether he put them in the 

fireand drew them or not he does not recollect. (Johnson, 
X QQ. 329 and 330, p. 38.) 

But Adams swears that there was but one ten-thousandth of an 
inch left on the forging for the mills to cut off. (Adams, X Q. 285, 
». 182.) 

And Whittlesey swears that he filed off the jaw pieces of model 
C for Johnson. (X Q. 52 to 55, pp. 116 & 117.) 

Now, after Whittlesey had filed off the cheek pieces of the jaw 
levers, what was there left for Johnson to draw out in the fire to ob- 
tain the necessary stock in the right place in making model C with 
the file from the old forging? Just one one-thousandth of an inch, 
the thickness of the old forging being the same as the thickness of 
the new ones. | 

Adams swears that he never claimed to any one that he was the 
inventor of the improvements upon the Hall nipper. (X QQ. 105 
to 107.) 

In answer to this Whittlesey swears. (X Q’s 209 to 211, p. 

134.) 
114 And so on through the whole of the testimony of all these 
witnesses. Jolson, Whittlesey,and Adams, flatly contradict 
each other upon matters that go to the essence of the controversy. 

In the testimony in behalf of Hall all the exhibits are put in that 
are necessary to show what the old nipper was, what the improve- 
ments are, and how the nipper is produced. The company’s model 
nipper—that is, the model nipper made by Johnson under the direc- 
tion of Hall while in the employ of J. H. Jencks & Co. and altered 
by Johnson as soon as he went into the employ of the company— 
is not in evidence on behalf of Hall, for the reason that he has not 
got it. In the language of Hall, it mysteriously disappeared from 
the shop of the company about the time Johnson made up his mind 
to apply for a patent. Hall says (Q. 149, p. 28) that it was some 
time in January, 1881, that he last saw that model. 

And Johnson says (X Q. 255) that it was in January, 1880, that he 
last saw it. 

Now, Johnson was dismissed about the first of Mav, 1880, 
115 and was foreman of the shop up toa short time before his 
dismissal, and it was his business to know where the model 
nipper was. No one seems to have heard that Johnson set up any 
claim to the invention until after he was dismissed, but very shortly 
after that—about the 20th of May, 1880—he told Whittlesey he was 
going to apply for a patent for it, and that he had sold it to Mr. Henry 
G. Thompson. (Whittlesey, X QQ. 213 to 228, p. 135.) 

Thompson says he first became acquainted with the Interchange- 
able Tool Company in the month of February, 1880, at which time 
the company applied to him to rent the engine, boiler, and machinery 
in the Milford steam-power building. (Thompson, Q. 2.) 
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And not being in want of cash he sold the company the said 
machinery for sixty-seven shares of its capital stock. (Q. 6.) 

That the company got the machinery in operation on March Ist, 
1880. (Q. 7.) 

That,.as a stockholder in the company, he made himself familiar 
with what was being done by the company and the workmen in the 
shop. (Q. 8.) . 

That as soon as he got the stock of the company he made 

116 up his mind to thoroughly investigate the nipper business, 

and that his first step in such investigation was to go to Bos- 

ton and employ his patent solicitor, George W. Gregory, to proceed 

to Washington and report upon the history of the art appertaining 

to cutting nippers in general and Hall’s nippers in particular From 

this investigation he found that a number of patents had been 

granted for different nippers, and that the Hall nipper as it was 

being manufactured by the company was not covered by the Hall 
patent of November 5, 1878. (Q. 13.) 

This last was an important piece of information, for, as the patent 
was originally granted to Hall and as it then stood, it did not, it 
seems, cover the combination of parts composing the invention, but 
only one of the insignificant features that was discarded in the 
manufacture of the nipper, but the patent has since been reissued 
and made to cover the invention so as to protect it. 

Knowing as he did the weakness of Hall’s patent, Thompson 
thought, it seems, that if he could geta patent for the improvements 

on the nipper involved in this interference he would have 
117. =the Interchangeable Tool Company in his power. The 

arrangements for obtaining the patent were quickly and 
quietly made. Not one of the officers of the Interchangeable Tool 
Company knew of it (save Gustam, who was in the secret) until 
after the patent was granted, at which time Mr. Thompson informed 
Mr. Hall that the patent had been granted, and that he had pur- 
chased it to “ protect the company.” (Hall, Q. 27, p. 8.) 

One thousand dollars’ worth of the stock of the Interchangeable 
Tool Company, at its par value, twenty shares, is what Mr. Thomp- 
son agreed to give Mr. Johnson. Mr. Thompson got his stock in 
March. (Q. 13.) 

And he made his investigation at once, and ascertained that the 
stock was of no value, as he swears, after which, before May 20th, he 
appears to have given Johnson twenty shares of this stock “ to pro- 
tect the company.” 

Thompson swears (Q. 5) that Hall told him that the company’s 
stock was at a premium of 23 to 5 per cent., a statement that Hall 
contradicts flatly. 

Thompson says that Hall told him that his patents cover the use 
of a compound lever as applied to nippers. Hall says that Thomp- 
son told him that he could satisfy himself about the patents at the 

Patent Office. 
118 Thompson says that Hall told him the cost of nippers was 
twenty-eight cents per pair, and that he afterwards ascertained 
the cost to be seventy-eight cents per pair (Q. 9). Hall flatly con- 


4S HENRY G. THOMPSON Vs. THOMAS G. HALL ET AL. 


tradicts this statement and says that the cost of the nipper is less 
than 28 cents per pair, and that Thompson made his own estimate 
as to the cost of the nipper and produced his figures to Hall show- 
ing the cost of the nipper to be less than 28 cents per pair. 

Here is the oath of one man against the oath of another; but 
what are the circumstances? Thompson’s testimony is erroneous 
upon its face, for the company could not manufacture nippers at 78 
cents per pair and sel] them at $9 per dozen; and yet they do manu- 
facture the nippers at less than the cost named and do sell them at 
the price named. Again, if Thompson knew that the nippers were 
manufactured at a cost of 78 cents per pair he knew there was no 
profit in the business, and how are we to account for his efforts to 
obtain and hold this patent? , 

The testimony of Johnson as to the sale of the invention to 
119 Thompson begins with X Q. 92, p. 15, and ends substantially 
with X Q. 126. 

Hall, Oliver, and Judge were all in constant intercourse with 
Johnson, and they all swore that they never heard that he made 
any claim to the invention in question until after the patent was 
granted; but Gustam says (X QQ. 343 to 345) that he first heard 
that Johnson had applied for a patent about the middle of August, 
1880,and that he heard it either from some member of the company 
or from Henry G. Thompson. 

Now, inasmuch as the other members of the company did not 
know of it, he certainly did not hear of it from them, and it is 
equally certain that he did not impart the information to them when 
he did hear of it, as he says he did not. (X QQ. 347 and 348.) 

But us soon as Thompson had obtained the patent Gustam, with- 
out the authority or knowledge of the company, became very active, 
according to his own showing, in an effort to purchase the patent of 
Thompson. The company, however, told him Mr. Thompson’s 
proposition would not be entertained, and so put an end to his 

efforts. (Gustam, p. 105.) 
120 Failing to induce the company to purchase the patent of 
Johnson, Gustam became very active in making this applica- 
tion for Hall. He employed Prescott (the former attorney in this 
cese) to make the application. (X Q. 318, p. 101.) 

He borrowed $100 of Mr. Rogers and $50 of Mr. Stoddard to go 
to Washington to hurry forward the application. (X QQ. 320 to 
022 and 329.) 

Believing all the time that Johnson was the inventor (X Q. 326), 
he was pressing the application for Hall. 

By his own testimony it appears that Gustam, while an officer of 
the company, was foremost in pressing the application of Hall, while 
he believed Johnson to be the inventor. 

Hall first took steps to apply for his patent in 1879, but the appli- 
cation had to be deferred, because the company had barely money 
enough to meet its pay-roll, and in December, 1879, the company 
started an application for a patent in France for this very nipper, 
the application being made in France because a trade in the nipper 
was being established. (Judge, Q. 32, p. 53.) 
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121 The patent was obtained in France, and it appears in this 
ease as Hall’s Exhibit No. 11. 

On October 7, 1879, the board of directors of the Interchangeable 
Tool Company passed a resolution directing the secretary of the com- 
pany (Gustam) to apply for a patent for the nipper in France at 
once. That resolution was passed in the presence of Mr. Gustam 
and is in his handwriting. (Oliver, Q. 35, p. 68, and X QQ. 46 and 
47, pp. 65 and 66. See also redirect QQ. 58 to 60.) 

Mr. Judge thought this resolution was passed in December, but he 
stated the time from memory only, not having the minute book at 
hand; but the testimony of Oliver and the production of the minute 
book and the resolution itself and the report of the secretary, Gus- 
tam, is conclusive as to when the resolution was passed, what its 
object was, and the kind of nipper the company intended to patent 
in France when the resolution was passed. Yet, in the face of this, 
Gustam swears that the application in France was for the nipper as 
it appears in the American patent to Hall of November 5th, 1878, 

and that he delayed the application after the money was given 
122 him to pay for the patent until he could get a perfected nipper 

as made by Johnson, and that he then caused the application 
to be altered so as to include the perfected nipper instead of the 
nipper as it appears in Hall’s patent. (Gustam, QQ. 29 to 35.) 

Here he seeks to make it appear that after the passage of the resolu- 
tion, which was on October 7th,and the money given him to apply for 
the patent in France he delayed making the application for one 
whole month to enable him to get a perfected nipper as made by 
Johnson, when, according to his own report, which is dated Sep- 
tember 16th, 1879, the company was manufacturing these very nip- 
pers at the rate of ten dozen per day. ‘Ten dozen per day the com- 
pany was manufacturing at the time this resolution was passed, and 
he got the money to apply for the French patent, and yet had to 
wait one whole month before he could get a perfected nipper to give 
to the solicitor’to make the drawings from the patent. (See also Gus- 
tam’s X Q. 302, p. 98, to X Q. 316, p. 101.) 

Whittlesey swears that at the time of the passage of the 

123 si resolution the company was manufacturing these nippers in 

large numbers, and that he would have had no difficulty in 
getting one if he had wanted it. (X QQ. 186 to 188.) 

Hall says, in answer to X. Q. 111, that he applied for a patent for 
his invention in France with the improvements, and that he ob- 
tained the patent April 12th, 1880, and, in answer to Q. 112, says 
he gave his attorney one of the improved nippers from which to 
make the drawing for the French patent. } 

Now, Hall’s patent was applied for in France upwards of seven 
months before Johnson’s application was filed, and was granted and 
dated nearly two months before Johnson’s application was filed in 
this country. Johnson’s application here should have been rejected 
on Hall’s French patent, as it doubtless would have been had the 
office known of it; and had Gustam reported the application of 
Johnson to the company as soon as he knew of it, which, he says, 
was about the middle of August, 1880, Johnson could not have got 
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his patent; but Gustam was careful to keep from the company 
all his knowledge of Johnson’s application until the patent 
124 was granted. 

Now, there is not one word of testimony in the record going 
to show that the company had any idea of surreptitiously obtaining 
a patent in France for any invention made by Johnson; on the con- 
trary, they had no knowledge that Johnson laid any claim to the 
invention until after his patent was granted. 

Even Gustam did not swear that Johnson laid any claim to the 
invention while he was in the employ of the company. Now, Hall’s 
French patent would certainly defeat Johnson’s American patent 
unless it could be made to appear that Hall had surreptitiously ob- 
tained a patent for Jolnson’s invention. Now, Johnson was in the 
employ of the company one whole year, during which time the com- 
pany manufactured and sold thirty thousand of these nippers, as 
Johnson states in his preliminary statement and as Hall swears in 
answer to Q. 187 to 191, pp. 35 and 36. 

Now, can we believe that if this man was the inventor of this im- 
provement he would have stood by and seen all these nippers made 

and sold and help manufacture them for one whole year 
125 without opening his mouth to some of the officers of the com- 

pany to claim his right to the invention? He was treated 
with kindness and forbearance by Hall and the officers of the com- 
pany. Why did he not claim his right to the invention if he was 
the inventor? Why did he wait until after he was dismissed and 
then go to Thompson and apply for the patent? Surely, if Johnson 
was the inventor and the invention was for sale, the company was 
entitled to the first offer,and not Thompson. Again, if the company 
knew Johnson to be the inventor, is it possible that it would have 
dismissed him with the certainty that he would sell the invention 
to some one else, an invention that was of the utmost importance in 
the prosecution of its business ? 

Assuming for the instant that Johnson is the bona fide inventor of 
this improvement, what legal right can he have to a patent upon 
the circumstances in this case? Could an inventor by any act of 
his own more perfectly and completely abandon his right to a 

patent? He is in the employ of the Interchangeable Tool 
126 Company; he stands by while that company purchases its 

machinery, alters its dies, and makes all the preparations and 
incurs all the expense necessary to manufacture the im proved nipper; 
he assists in the manufacture, sees them marked and sold as the pat- 
ented invention of another, and witnesses the sale of thirty thousand 
of them during the period of one whole year without speaking one 
word to assert his rights to the invention or to claim a patent for it. 
These facts are established. In the face of them how could Johnson 
have a valid patent forthe improvements? Says the Supreme Court 
in Consolidated Fruit Jar Co. vs. Wright, 4 Otto, 96: “ He who is 
silent when he should speak must be silent when he would speak, 
if he cannot do so withouta violation of law and injustice to others.” 

The law allows an inventor two years in which to apply for a 
patent, within which time he may publicly use it without forfeiting 
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his right to a patent, unless he abandons it tu the public; but is 
there any law that permits an inventor to stand by and see 
127 some one else publicly make and use it with his knowledge 
and consent, without even so much as intimating that the 
invention is his, for one whole year and then come forward and 
have a valid patent for it? | 

Abandonment is a question of fact. The law does not give an in- 
ventor two years in which to abandon his invention. The statutes 
do not say that no matter what use is made of a man’s invention or 
what the inventor does he shall not forfeit bis right to a patent in 
less than two years. The question of abandonment does not depend 
upon the amount of time merely, but upon what the inventor does 
or says. By his acts and deeds an inventor may abandon his inven- 
tion in two months, two weeks, or two hours and forfeit his right to 
a patent for it, and it is reasonably certain upon the evidence in 
this case that Johnson (supposing him to be the inventor) had no 
idea of applying fora patent for this improvement until after he 
was dismissed, and that he never would have applied for a patent 

had he not been incited by Thompson or some one else; but 
128 then it was too late. The company had acquired a perfect 

legal right to manufacture and sell the nipper under section 
4899 of the Revised Statutes, and also by a presumed license through 
the acquiescence of Johnson. 

If the company has acquired a right to manufacture and sell 
the nipper, then surely its customers have a right to buy and sell 
them, and if their customers have such right what force or avail is 
the patent to Johnson? If their customers have not such right of 
what force or avail is section 4899 of the Revised Statutes or the license 
acquired by the company through the tacit consent of Johnson ? 
The eustomers of the Interchangeable Tool Company are the public, 
and the public, in the purchase of thirty thousand of these nippers, 
acquired just as good a right to use the invention, through the silence 
and tacit consent of Johnson, as the Interchangeable Too] Company 
did, and that right Johnson eannot take back, even though he were 

ten times the inventor. | 
129 But Johnson was not the inventor. He was simply the 
skilled workman who for pay wrought out with his hands the 
thoughts and suggestions of Hall. 

It is proved out of the mouths of Johnson and his witnesses, to say 
nothing of the testimony of Hall and his witnesses, that Johnson 
made the Jencks model nipper under the direction of Hall; that 
the spring in that nipper was of exactly the same shape and kind 
that it is in the patent to Johnson, and that it was seated between the 
jaws below the throat of the nippers in notches cut there to receive 
it precisely as in the patent to Johnson, the lip over the end of the 
spring being about 3!; of an inch shorter than in the patent to John- 
son; and it is proved, too, by Johnson and his witnesses that the 
insertion of the pins in the handles of the nipper was the first step 
taken toward putting the cog gearing between the handles; and it 
is proved by Hall and his witnesses that the suggestion and direc- 
tion to put in this pin gearing came from Hall to Adams; and 
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130 and it is proved by Adams himself that he made Exhibit D 
and gave it to Johnson and told him to make the gear con- 
nection between the handles. What was there left for Johnson to 
invent? 
Nothing. 
The decision of the examiner of interferences, then, must be re- 


versed and judgment awarded to Hall. 
R. G. DYRENFORTH, 


H. H. BATES, 


Exam bun ers-in- Chief. 


I am satisfied that all that Johnson did or supposed he had dune, 
until induced by another to make claim and take a patent, was as 
a skilled mechanic to put in form and shape the prior conceptions of 
Hall. 

The evidence is perfectly satisfactory that Hall had fully con- 
ceived of improving his nippers by adding the cog connection, 
which was old in other instruments, and the lips to hold the spring 
in place, which was original and the only feature involving in- 
vention, before he met with Johnson. Johnson worked, by his own 

admission, under the direction of Hall, and made no claim 
131 to have invented anything, and saw Hall and his associates 

go on and at great expense prepare their machinery and es- 
tablish their plant and go into the extensive manufacture of the 
improved nippers and put them en the market, and even assisted 
them in so doing. 

If he worked out any valuable Suggestion of his own it was evi- 
dently considered by him that it was for their exclusive benefit, and 
he was fairly estopped from setting up any claim to monopolize it 
at the late day he went with Thompson to handicap their works 
with an adverse patent. 

I concur in the reversal of the decision and awarding priority to 


Hall. 
R. L. B. CLARKE, 
Examiner-in- Chief. 

Ex’d: E. A. M., C. F. 

Ex’d: J. A. W., M. Mek. 
1313 [Endorsed:] 12279, D.’84. 7463. 33732. 5. ThomasG. 

Hall vs. Moses C. Johnson. Subject- matter, nippers. Decis- 

ion of the examiners-in-chief, October 3, 1882. Recorded Vol. 173, 
p. 475. 
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United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomas G. HAtt ef al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. ~ ay) 


is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


133 Haur’s Exuipir No. 14. Oct. 12,1881. J. E. B. 
Petition. 


‘To the Commissioner of Patents: 

Your petitioner, Thomas G. Hall, a citizen of the United States, 
residing at Milford, in the county of New Haven and State of Con- 
necticut, prays that letters patent be granted to him for the improve- 
ments in nippers set forth in the annexed specification; and your 
petitioner further prays that Amos Broadnax may be recognized as 
his attorney in presenting and prosecuting this application and to 


receive the patent when granted. 
: THOMAS G. HALL. 


DEFENDANTS Exuipir Hati’s APPLICATION. Prepared by Broad- 
nax. J. i. B., Sp. Ex’r. 29 Mar., 1884. 


'’HOMPSON vs. HALL ef al. 


184 To all whom it may concern: 


Be it known that I, Thomas G. Hall, of Milford, in the 
county of New Haven, State of Connecticut, have invented certain 
new and useful improvements In nippers, of which the following is 
a description in such full, clear, concise and exact terms as to enable 
any one skilled in the art to which said invention appertains or to 
which it is most nearly connected to make and use the same, refer- 
ence being had to the accompanying drawing, making part of this 
specification, and to the figures and letters of reference marked 
thereon. 

This invention consists of certain improvements upon the nippers 
for which letters patent of the United States were granted to me 
November fifth, 1878. 

Figure 1 of the drawing is an external and figure 2 an internal 
view of the nippers with my improvements applied thereto. 

These improvements consist— 

First, of a recess and lip cut in each jaw of the nippers to receive 

and hold in position the reacting spring. 
135 Second, of a cog connection between the levers by which 
the two levers are made to act together. In all other respects 
the nipper illustrated by the accompanying drawing is the same as 
that for which said patent was granted. 

The recess above referred to is shown in the drawing by aa, and 

the lip at the head of each recess is shown by 0b. The object of the 
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recess is to form an angular receptical for the reacting spring. The 
recess is made deepest at its top end, so that when the two Jaws are 
put together they form a wedge-shaped receptical, into which the 
head of the spring is fitted. 

Now, the lip 6 at the head of the recess prevenis the spring from 
slipping up towards the cutting edge of the nippers and the wedge 
form of the recess prevents it from slipping down towards the levers. 

The cog connection between the levers is shown by &. The ob- 
ject of this connection is to make the two levers act exactly alike, so 
that one jaw shall not travel faster or with more force than the 

other. 
136 I claim as improvements upon the nippers aforesaid— 
First. The receptical aa and lip 66, in combination, to re- 
ceive and hold the spring. 
Second. The cog connection k between the levers A A to make 


them act in unison on the cutting Jaws. 
THOMAS G. HALL. 


Witnesses : 
L. D. KEMP. 
J. F. OLIVER. 
WILLIAM Q. JUDGE. 


137 {Endorsed :] ‘Thompson vs. Hall. Defendants’ paper ex- 
hibit. Specification by Broadnax. 


(Here follows diagram marked p. 138.) 


139 DEFENDANTS EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. T'Hompson vs. THomas G. HALL et al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the 
United States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Cler/. 
(Here follows diagram marked p. 140.) 
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141 Unirep States PATENT OFFICE. 


Tuomas G. Hatt, of New York, N. Y., assignor to himself and C. E. 
McDonald, of Brooklyn, New York ; said C. E. McDonald assignor 
to E. Harry Gifford, of Brooklyn, New York. 


Letters Patent No. 64664, dated May 14, 1867. 


Improved Nippers. 


The schedule referred to in these letters ‘patent and making part of 
the same. 


To all whom it may concern: 


Be it known that I, Thomas G. Hall, of the city, county, and State 
of New York, have invented a new and useful improvement in nip- 
pers; and I do hereby declare that the following is a full, clear, and 
exact description thereof, which will enable others skilled in the art 
to make and use the same, reference being had to the accompanying 
drawings, forming part of this specification, in which— 

Figure 1 represents a side elevation of this invention. 

Figure 2 is a plan or top view of the same. 

Similar letters of reference indicate like paris. 

This invention relates toa pair of nippers, the movable jaw of 
which is secured to one end of a lever,the other end of which is acted 
upon by a toe attached to the inner end of the appropriate handle in 
such a manner that a great leverage is effected, and the operation of 
the nippers in cutting wire or other articles is materially facilitated. 
The stationary jaw is secured to the end of its handle by a dovetail 
and screw, so that the same can be readily taken off for the purpose 
of sharpening, or that it can be replaced when worn out. A suitable 
set-screw prevents the cutting edges of the two Jaws from overlap- 
ping or from being forced too close. 

A represents a pair of nippers, which are composed of a movable 
jaw, B, and a stationary jaw, C. The movable jaw is secured to the 
outer end of a lever, D, which has its fulcrum on a pivot, a, secured 
in two lugs or ears, e, which rise from the shank or handle F of the 
stationary jaw. The inner end of this lever is acted on by a toe, 4, 
formed at the end of the handle E, which has its fulcrum on a pivot, 
c, in the lugs or ears d, which rise from the handle F at some dis- 
tance from the lugs orears e. A spring, f, keeps the inner end of the 
lever D in contact with the toe 6, as shown in Fig. 1 of the drawing, 
and by these means the jaw Bis thrown open. The stationary jaw 
C is fitted into a V-shaped or dovetailed recess in the end of its 
handle F, and it is retained in position by ascrew,g. By taking 
out this screw the jaw can be readily removed for the purpose of 
sharpening, or when worn out it can be easily replaced by another. 
A set-screw, h, prevents injury to the cutting-edges in case undue 
pressure should be applied to the handles, whereby, if the set-screw 
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should be omitted, said cutting-edges would be liable to be forced 
too close together, or caused to overlap each other, and to get broken. - 
By the combination of the lever D, toe 6, and handle F an immense 
power can be brought to bear on the Jaw B, and the operation of cut- 
ting wire or other articles is materially facilitated. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

The lever D, handles E and F, toe 0, spring f, jaws B C, set-screw 
h, constructed, arranged, and operating substantially as and for the 


purpose described. 
The above specification of my invention signed by me this 5th 


day of November, 1866. 
THOMAS G. HALL. 


Witnesses: 
WM. F. McNAMARA. 
W. HAUFF. 
142 DEFENDANTS EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomas G. Hatt e¢ al. 


I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, do hereby certify that the annexed 
is an origina] exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the United 
States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 
(Here follows diagram marked p. 143.) 


144 UNITED STATES PATENT OFFICE. 


Tuomas G. Hatt, of Brooklyn, assignor, by mesne assignments, to 
the Interchangeable Tool Company, of New York, N. Y. 


Cutting- Nippers. 


Specification forming part of Reissued Letters Patent No. 10028, 
dated February 7, 1882; original No. 209,677, dated November 5, 
1878; application for reissue filed January 16, 1882; patented in 
England September 24, 1878, in Germany June 12, 1879, and in 
France February 20, 1880. | 


To all whom it may concern: 
Be it known that I, Thomas G. Hall, of the city of Brooklyn, in 


T. G@. HALL, (43 
Assignor, by mesne assignments, to THE INTERCHANGEABLE TOOL COMPANY. 


CUTTING NIPPERS. 
No. 10,028. Reissued Feb. 7, 1882. 
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the county of Kings and State of New York, have invented a new 
and useful improvement in nippers, of which the following is a speci- 
fication: 

In letters patent No. 64664, granted to me May J4, 1867, a pair of 
nippers is shown in which the movable cutting-jam is at the end of 
a lever that is operated upon by a pivoted handle, whereby great 
power is obtained upon the cutting-edges. 

The object of my present invention is to furnish nippers that 
have great cutting power, and to lessen the expense of their manu- 
facture. 

The invention will first be described in connection with the draw- 
ings, and then pointed out in claims. 

In the accompanying drawings, figure 1 is a side view of my im- 
proved nippers with one of the side plates removed. Fig. 2 is an 
edge view of the nipper. 

Similar letters of reference indicate corresponding parts. 

ab are the jaws of the nippers, formed with cutting-edges, as 
usual. The jaws a } are each at the outer end of the levers ¢ d, re- 
spectively. 

eis the fulerum-pin of lever c, and f is the fulerum-pin of lever d. 
The jaws are opened by a two-armed spring, g, held by a pin, h, be- 
- tween the levers. 

i k are the handles, that are hung upon fulcrum-pins / m, respect- 
ively, so that the handles act as levers. The inner handle, i, is 
formed as a toe, n, that acts upon the lever c, and the handle & is 
formed with a toe, 0, that acts upon the lever d. The toes n o of the 
handle-levers ~ k work in cavities n’ 0’ of the levers ¢ d, thus throw- 
ing the jaws a 6 each toward the other until the stop-pin q is reached. 
These parts are sustained by the side plates, p p. The fulcrums ef 
of the levers c d and fulerums / m of the handles 2 & are screw-pins, 
that are entered through holes in one plate p and screw into holes 
in the plate p at the opposite side. The parts are thus securely held 
together. 

q isa pin held by the plates p between the outer ends of the levers 
cd in such a position that the jaws or levers will bear against the 
said pin q just before the cutting-edges come into contact, to prevent 
injury to the edges by contact or overlapping. 

The nippers are operated by pressing the handles ¢ k toward each 
other. Each jaw a 6 is acted upon by compound leverage, and the 
pressure upon any article placed between the cutting-faces is aug- 
mented by the dual construction of the parts. The parts of the 
nippers are compact and strong and not likely to break by any press- 
ure that can be applied by hand. The nippers are easily put to- 
gether or taken apart for repairs, and the parts are of such shape 
that the lever-jaws are interchangeable, as are also the handles. 

Having thus fully described my invention, I claim as new and 
desire to secure by letters patent— 

1. A cutting-nipper consisting of the following parts. constructed 
and combined as described, viz: two jaw-levers, c d, upon one end 
of each of which a jaw and cutting-edge is made, and each of which 
is suspended upon an independent fulcrum, e f, between two side 

S—186 | 
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plates, p p, two handle-levers, i 4, each of which is also suspended 
upon an independent fulerum between said side plates, and each of 
which is provided with a short toe, n 0, set between the long ends of 
the jaw-levers, but not connected to them, for the purpose of closing 
the nippers, and a spring, g, held between said said side plates ana 
set between the jaw-levers, for the purpose of opening the nippers, 
substantielly as shown and described. 

2. The combination, with the levers c d and plates p, of the 


ot 


pin g, arranged between said levers and in front of their fulcrums, 
as and for the purpose specified. 
THOMAS G. HALL. 


Witnesses: 
AMOS BROADNAX. 
J. EDGAR BALL. 


145 U.S. Cireuit Court for the Eastern District of New York. In 
Equity. 


Henry G. THompson vs. THos. G. Haun ef al. 


I, B. Lineoln Benedict, clerk of the U. S. circuit court for the east- 
ern district of New York, do hereby certify that the annexed is an 
original exhibit filed in my office in the above-entitled cause, and is 
herewith transmitted with the record on appeal to the U.S. Supreme 
Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


(Here follows diagram marked p. 146.) 
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UnITED States PATENT OFFICE. | 
THomMAS G. Hatt, of New York, N. Y. 
Improvement in Cutting- Nippers. 


Specification forming part of Letters Patent No. 209,677, dated No- 
vember 5, 1878; application filed August 30, 1878. 


To all whom it may concern: 


Be it known that I, Thomas G. Hall, of the city, county, and State 
of New York, have invented a new and useful improvement in 
nippers, of which the following is a specification : 

In letters patent No. 64664, granted to me May 14; 1867, a pair of 
nippers is shown in which the movable cutting-jaw is at the end of 
a lever that is operated upon by a pivoted handle, whereby great 
power is obtained upon the cutting-edges. 
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The object of my present invention is to furnish nippers that have 
great cutting power, and to lessen the expense of their manufacture. 

The invention will first be described in connection with the draw- 
ing, and then pointed out in the claim. 

In the accompanying drawing, figure 1 is a side view of my im- 
proved nippers with one of the side plates removed. Fig. 2 is an 
edge view of the nippers. 

Similar letters of reference indicate corresponding parts. 

a bare the jaws of the nippers, formed with cutting-edges, as usual. 
The jaws a 6 are each at the outer end of levers c d, respectively. 

e is.the fuicrum-pin of lever c, and f is the fulerum-pin of lever d. 
The jaws are opened by a two-armed spring, g, held by a pin, h, be- 
tween the levers. 

tk are the handles, that are hung upon fulerum-pins / m, respect- 
ively, so that the handles act as levers. The inner end of handle z 
is formed as a toe, n, that acts upon the lever c, and the handle & is 
formed with a toe, 0, that acts upon the lever d. The toes no of the 
levers 7 k work in cavities n’ o’ of the levers c d, thus throwing the 
Jaws a 6 apart until the stop-pin g is reached. These parts are sus- 
tained by the side plates, p p. The fulcrums e f of the levers ¢ d and 
fulcrums / m of the handles i & are screw-pins, that are entered 
through holes in one plate, p, and screw into holes in the plate p at 
the opposite side. The parts are thus securely held together. 

q is a pin, held by the plates p between the outer end of the levers 
cd,in such position that the Jaws or levers will bear against the 
said pin g just before the cutting-edges come into contact, to prevent 
injury to the edges by contact or overlapping. 

The nippers are operated by pressing the handles 2 & toward each 
other. Each jaw a 6 is acted upon by compound leverage, and the 
pressure upon any article placed between the cutting-faces is aug- 
mented by the dual construction of the parts. The parts of the nip- 
pers are compact and strong, and not likely to break by any pressure 
that can be applied by hand. The nippers are easily put together 
or taken apart for repairs, and the parts are of such shape that the 
lever-jaws are interchangeable, as are also the handles. 

Having thus fully described my invention, I claim as new and 
desire to secure by letters patent— 

The combination, with the levers cd and plates p, of the pin gq, 
arranged between said levers, and in front of their fulcrums, as and 


for the purpose specified. 
7 THOMAS G. HALL. 
Witnesses : 
C. SEDGWICK. 
GEO. D. WALKER. 
148 U.S. Cireuit Court for the Eastern District of New York. 


Henry G. THompson vs. THomas G. HAtt ef al. 


I, B. Lineoln’ Benedict, clerk of the U. S. circuit court for the 
eastern district of New York, do hereby certify that the annexed is 


SERN Sw 


60 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U.S. 
Supreme Court by order of this court. 
[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 


(Here follows diagram marked p. 149.) 
150 DEFENDANTS EXHIBIT. 


United States Circuit Court for the Eastern District of New York. 
In Equity. 


Henry G. THompson vs. THomMmAS G. HALL ef al. 


I, B. Lincoln Benedict, clerk of the United States circuit court 
for the eastern district of New York, do hereby certify that the an- 
nexed is an original exhibit filed in my office in the above-entitled 
cause, and is herewith transmitted with the record on appeal to the 
United States Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York.] 


B. LINCOLN BENEDICT, Clerk. 
(Here follows diagrain marked p. 151.) 
152 UNITED STATES PATENT OFFICE. 
FREDERICK C. Leypotpt, of Philadelphia, Pennsylvania. 
Improvement in Button-Hole Cutters. 


Specification forming part of Letters Patent No. 202,446, dated 
April 16, 1878; application filed November 14, 1877. 


To all whom it may concern: 


Be it known that I, Frederick C. Leypoldt, of Philadelphia, in 
the county of Philadelphia and State of Pennsylvania, have in- 
vented certain new and useful improvements in button-hole cutters, 
&c.; and I do hereby declare that the following is a full and exact 
description thereof, reference being had to the accompanying draw- 
ings, making a part of this specification. 

My invention relates to certain novel improvements in button- 
hole cutters and analogous instruments. It has for its object sim- 
plicity and economy in construction, and great power of the cut- 
ting-blade. With these objects and ends in view, my invention 
consists of a button-hole cutter or other analogous instrument, 
having the lower bifurcated jaw slotted vertically or transversely to 
the mouth of said jaw, and adapted to receive and guide the cut- 
ting-blade from pivot to point, as will be hereinafter more fully ‘set 
forth. 


a nnteenemnennatiantttansiott 
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No. 202,446. Patented Apri! 16, 1878. 
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My invention also consists in a novel cutting-block and the man- 
ner of its attachment, as will be hereinafter more fully set forth. 

My present invention is designed to overcome some of the objec- 
tionable features found in button-hole cutters made according to 
letters patent granted to me on the 18th day of December, 1860, 
which, in some particulars, is of costly construction, but which, in 
the general features of construction, is substantially the same as my 
present invention. Reference is therefore made to said letters 
patent for full explanation of such like parts as may be found in 
both. 

t To enable others to make and use my improved button-hole cut- 
iN ters, I will proceed to describe the construction and operation of the 
same, referring by letters to the accompanying drawing, in which— 
| Figure 1 is a side elevation or plan view of a button-hole cutter 
r| embodying the features of my invention; Fig 2, a similar view, 
with the lower jaw in section and the lever-handles broken off; Fig. 

3, a perspective view of the cutting-block removed; and Figs. 4 and 
0, plan views of modifications of my invention, showing its adapta- 
bility to wire and sheet-metal cutters, Ke. 

Similar letters indicate like parts in the several figures. 

A represents the upper lever-handle for depressing the knife, and 
B the lower lever and jaw, which is bifurcated in the usual way to 
admit the introduction of material to be operated upon. This jaw 
B is also transversely slotted at C to admit of the introduction and 
vibration of the cutting-blade D, which is pivoted at the rear end 
by a screw, E, so that it may be readily removed for sharpening, 
&e. Within the slot C, at its rear end, is located a loose spring, F, 
which is held or confined in place by the knife and check a after it 
has been secured in position. G isa cutting-block (seen in perspec- 
tive at Fig. 3), which is secured in place, as clearly seen at F’gs. 1 
and 2. The parallel surfaces or cutting-faces of said block are cut 
away, as seen at 1 2 3, Fig. 3, such cut-away portions varying in 
length to produce varying cuts in material operated upon by the 
knife in an obvious manner. The two ends of the block G have 
grooves a 6 at right angles to each other, into which enter a short 
teat or projection, c, and the thumb-screw g, by which the block is, 
when the screw is forced to position, held against displacement or 
movement, and the said block may be removed and readjusted to 
present any one of its four sides for the cutting-blade to act upon. 

It will be readily seen that the cutting-blade or knife is free to 
vibrate within its slot within the jaw, and that, being forced down 
by the lever A upon the cam-face of said knife, the spring F is com- 
pressed, so that when pressure is removed the spring, forcing the 
knife D up, causes the lever A to be returned to its normal position. 
The knife is steadied and guided in its movement by the slot, and 
a long circular movement or leverage is obtained by reason of its 
being pivoted in the rear. 

The arm or rear extension of the knife may terminate at the 
pivot E, or it may extend beyond that point, as seen at Fig. 5, and 
be provided with a set-screw, H, to limit the movement of the lever 
A, and thus prevent injury to the cutting-edges of the knife or 
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knives. As before stated, Figs. 4 and 5 represent more varticularly 
the application of my invention to wire and sheet-metal cutters. 

It will be seen that the slot provided forthe vibrating knife is de- 

signed also to serve as a concealed cell for the reception of 
153. the spring F, which, by reason of its location and operation, 

may be a cheap and operative two-arm spring, and out of the 
way, and protected against displacement and injury. 

] am aware that punches have been made with a vibrating cutter 
arranged within a slot in the bifurcated jaw, and having a tail ex- 
tended behind the pivot and beyond the slot, and operated upon by 
an externally-arranged spring. I do not therefore wish to be under- 
stood as claiming such construction; but 3 

What I claim as new, and desire to secure by letters patent, is— 

1. A button-hole cutter having its lower bifurcated jaw provided 
with a slot, C, in which is formed a check, a’, in combination with 
the vibrating knife D, pivoted near its rear end, spring F, arranged 
in front of the pivot, and concealed in the slot, and lever A, all ar- 
ranged to operate as and for the purposes set forth. 

2. The cutting-block G, formed with intersecting grooves a b at 
either end, in combination with the teat C and thumb-screw g, sub- 
stantially as and for the purpose set forth. 

3. The knife D, extended rearward, and provided with a set- 
screw, H, operated upon by the lever A, substantially as and for 
the purpose set forth. 

The foregoing specification signed by me this 9th day of Novem- 


ber, A. D. 1877. 
F. C. LEYPOLDT. [t. s]. 


In presence of— 
HUGH FRANKLIN KENNEDY. 
EDWARD M. HASTINGS. 


154 U.S. Cireuit Court for the Eastern District of New York. 
Henry G. THompson vs. Toomas G. Hatr ef al. 


I, B. Lineoln Benedict, clerk of the U. S. circuit court for the 
eastern district of New York, do hereby certify that the annexed is 
an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U.S. 
Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


(Here follows diagram marked p. 155). 
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156 UNITED STATES PATENT OFFICE. 


Jacos D. Kina, of Fort Wayne, Indiana. 


Improvement in Bolt-Trimmers. 


Specification forming parts of Letters Patent No. 157,610, dated De- 
cember 8, 1874; application filed October 27, 1874. 


To all whom it may concern : 


Be it known that I, J. D. King, of Fort Wayne, in the county of 
Allen and in the State of Indiana, have invented certain new and 
useful improvements in bolt-trimmers ; and do hereby declare that 
the following is a full, clear, and exact description thereof, reference 
being hed to the accompanying drawings, and to the letters of refer- 
ence marked thereon, making a part of this specification. 

The nature of my invention consists in the construction and ar- 
rangement of a bolt cutter or trimmer, as will be hereinafter more 
fully set forth. 

In order to enable others skilled in the art to which my invention 
appertains to make and use the same, I will now proceed to describe 
its construction and operation, referring to the annexed drawing, in 
which— 

Figure 1 is a plan view of my bolt-trimmer. Fig. 2 is an end 
view of thesame. Fig.3 is a cross-section through the line 2 a, Fig. 
1; and Fig. 4 is a perspective view of one of the cutting-levers. 

A A’ represent two plates, between which the operating-levers are 
pivoted. At one end of the plate A are secured two short posts, 6b 6, 
upon each of which is placed a lever, B. The outer end of said lever 
forms a socket, C, for the reception of the tenon d of the knife or 
cutter D, said tenon being fastened in said socket by means of a set- 
screw,a. The inner end of each lever B is formed witi two or more 
cogs, x,as shown. At the other end of the plate A are also two 
posts, b, upon which are placed two levers, GG, having handles H H 
attached on their outer ends. The inner ends of these levers G are 
formed with cogs y, that mesh with the cogs zon the ends of the 
levers B. The posts 6 are formed with screws 2 upon their outer 
ends, on which the plate A’ is placed and fastened by means of nuts 
h-on said screws. Each lever G is on its inner side, at a suitable 
point,-provided with a projection, m, which strike each other and 
form stops for the inward movement of the levers. 

The cutters D can readily be removed and others substituted, 
when desired or necessary, or for sharpening. 

The plates A A’ may be provided with holes of any suitable shape 
as ornaments, and to lessen the weight of the instrument. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

The pivoted cog-levers B B, sockets C C, cutters D D, with tenons 
d, and the set-screw a, in combination with the plates A A and the 
pivoted cogged levers G G, all substantially as set forth. 
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In testimony that I claim the foregoing I have hereunto set my 
hand this 3d day of October, 1874. 
JACOB D. KING. 


Witnesses: 
A. H. CARIER. 
R. S. ROBERTSON. 


157 U.S. Cireuit Court for the Eastern District of New York’ 
Henry G. THOMPSON vs. THoMAS G. HAtt e al. 


I, B. Lincoln Benedict, clerk of the U. S. circuit conrt for the east- 
ern district of New York, do hereby certify that the annexed is an 
original exhibit filed in my office in the above-entitled cause, and 
is herewith transmitted with the record on appeal to the U.S. Su- 
preme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 
(Here follows diagram marked p. 158.) 
159 UNITED STATES PATENT OFFICE. 
Joun Hetiwic, of McGregor, Iowa. 
Improvement in Bolt and Rivet Cutters. 


Specification forming part of Letters Patent No. 188,133, dated March 
6, 1877 ; application filed October 11, 1876. 


To all whom it may concern: 


Be it known that I, John Hellwig, of McGregor, in the county of 
Clayton and State of Iowa, have invented a new and useful im- 
provement in bolt and rivet cutters, which improvement is fully set 
forth in the following specification, reference being had to the ac- 
companying drawing, in which— 

Figure 1 represents a side view of ny tool, partly in section, show- 
ing the positions of the parts. when the cutting-jaws are open. Fig. 
2 is a like view when the cutting-jaws are shut. Fig. 3 is a longi- 
tudinal section in the plane z 2, Fig. 1. Fig. 4 is a cross-section in 
the plane y y, Fig. 2. 

Similar letters indicate corresponding parts. 

This invention relates to tools for cutting off bolts, rivets, wire, 
and other like articles of metal; and my invention consists in com- 
bining, with the cutting-jaws, which are pivoted to supporting-plates, 
and with the handles of the Jaws, stops, or shoulders, as will more 
fully hereinafter appear. 

My invention also consists in combining, with the cutting-jaws, a 
washer arranged between the two cutting-jaws, the object of which 
will be fully hereinafter described. 
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In the drawing, the letters A A’ designate two jaws, which are 
provided with cutting-edges 6 b’, and are mounted on pivots ¢ ¢’, 
between two plates, B B’. CC’ are two levers, at one end of which are 
formed handles, while at the other end they are mounted on pivots 
dd’, between the said plates B B’. The adjacent ends of the cutting- 
jaws A A’ and the lever-handles C C’ are made to interlock with 
each other by means of a ball-and-socket joint, E, or in any other 
suitable manner, so that by moving the handles the said jaws can 
be opened and shut, and by reason of the peculiar arrangement of 
the parts great force can be exerted on the jaws with little expendi- 
ture of power. 

It will be noticed that by arranging the cutting-jaws A A’ be- 
tween the two plates B B’ the jaws are prevented from being twisted 
out of place or moving laterally, and hence the cutting-edges of the 
jaws are not liable to pass each other when the jaws are strained. 

On one side or surface of each of the cutting-jaws A A’ is formed 
a stop or shoulder, e, which projects over or beyond the adjacent 
edge of the plate B, and is so arranged that when the jaws are opened 
a certain distance the shoulders e strike against the said edge of the 
plate B, and by this means the outward movement of the jaws is reg- 
ulated. Each of the lever-handles CC’ carries a set-screw, F, and 
when the said handles are shut for the purpose of closing the cut- 
ting-jaws A A’, these set-screws strike against each other, and serve 
to limit the inward motion of the handles and of the Jaws. 

It is obvious that the said screws F can be adjusted with proper 
relation to the cutting-edges 5 6’ of the jaws, and changed when the 
said edges are ground. 

One side or surface of the cutting-jaws A A’ is beveled or cham- 
fered, as seen at g, Fig. 3, and the object of thus shaping the jaws is 
to permit of holding the tool at an angle to the work to be per- 
formed, and especially when the work isona flat surface—as, for in- 
stance, when it is desirable to cut off a rivet from a flat plate, the 
rivet can be cut off smooth without its being necessary for the oper- 
ator to lay the tool down on the plate, as heretofore, and hence the 
operator has his hands free, and is better enabled to perform the 
work. 

Between the cutting-jaws A A’ is arranged a washer, f, which, in 
the example shown, has the form of a disk, and is let into a recess 
formed partiy in one and partly in the other jaw. By the action of 
this washer f neither of the jaws A A’ is permitted to move alone 
or independently of the other, and thus the operation of cutting by 
the jaws is greatly facilitated. The said washer f is arranged in the 
plane of a line drawn through the pivots c c’,on which the cutting-- 
jaws move, and it is concealed by the side plates, B B’. 

I prefer to construct the several parts of my tool, excepting the 
bandles, of cast-steel, so that it is light, strong, and durable, the cut- 
ting-edges b b’ being made somewhat stronger than the remaining 
parts, and the whole being put together by meansof four pivots, cc’ 
dd’, it can be readily taken apart and put together. 

What I claim as new, and desire to secure by letters patent, is— 

1. The combination of stops or shoulders e with the cutting- 

Y—186 
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160 _—'ting-jaws A A’ and the supporting-plates B B’, substantially 
as and for the purpose described. 

2. The combination, with the cutting-jaws A A’, of a washer, f, 
arranged between the said jaws, substantially as described, and for 
the purpose specified. 

In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 3d day of October, 1876. | 

JOHN HELLWIG. [t. s.] 

Witnesses : 

CH. H. QUIGLEY. 
T. O. JONES. 


161 U.S. Cireuit Court for the Eastern District of New York. 
Henry G. THompson vs. THomas G. HaAur ef al. 


I, B. Lincoln Benedict, clerk of the U.S. circuit court for the east- 
ern district of New York, do hereby certify that the annexed is an 
original exhibit in my — in the above-entitled cause, and is here- 
with transmitted with the record on appeal to the U.S. Supreme 
Court by order of this court. 

[The Seal of the Cireuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerf. 


162 UNITED STATES PATENT OFFICE. 
Moses C. Jounson, of Milford, Connecticut, assignor to Henry G. 
Thompson, of same place. 


Cutting- Pliers. 


Specification forming part of Letters Patent No. 232,975, dated Octo- 
ber 5, 1880; application filed June 2, 1880. (No model.) 


To all whom it may concern : 


Be it known that I, Moses C. Johnson, of Milford, county of New 
Haven, State of Connecticut, have invented an improvement in cut- 
ting-pliers, of which the following description, in connection with 
the accompanying drawings, is a specification. 

This invention relates to cutting-pliers, and isan improvement on 
that class of pliers represented in United States patent No. 209,677, 
dated November 5, 1878, granted to T. G. Hall, to which reference 
may be had. In that invention either of the two hand-levers may 
be turned on its pivot without turning the other, and the tool-body 
formed by the face or covering plates is permitted to vibrate or turns 
more or less with relation to the handles, and the central space be- 
tween the cutting-faces of the jaw-levers, when the pliers are taken 
in the hand to be used, drops more or less out of line with the cen- 
tral line of the handles, making, as it were, a loose joint mid way be- 
tween the ends of the pliers. 
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One of the objects of my invention is to construct a stiff pair of 
pliers, or pliersin which the hand and jaw levers shall each be com- 
pelled to move positively in an opposite direction to the move- 
ment of its fellow, or a pair of pliers in which the tool-body shall 
not of itself swing or vibrate upon the pins or studs holding the 
hand-levers. 

In the patent above referred to the end of wire or other thing cut 
off by the cutters drops into and injures the spring that opens the 
jaw-levers. This 1 obviate by providing each jaw-lever with a lip 
to cover or bridge the space between the Jaws as the jaw-levers are 


_ elesed. 


. My invention consists in the combination and arrangement of 
parts for effecting these ends, as hereinafter specified and claimed. 

Figure 1 represents, in side elevation, a pair of cutting-pliers con- 
taining my improvements; and Fig. 2,a like view with one of the 
body or side plates removed. 

The body of the pliers is composed of two side plates, a 6. These 
side plates are fixed together by the screws2345. Of these screws, 
those 23 serve as the fulcra of the jaw-levers cd, having at their 
ends the usual cutters or cutting-surfaces c’ d’. Each of these Jaw- 
levers has a lip, J, and the end of one meets the end of the other lip 
just as or just. before the two cutting-edges c’ d’ separate the wire or 
other metal end to be cut off by them, thus closing the space be- 
tween the said jaw-levers and side plates, in which is placed the 
spring f, and preventing the entrance into said space of hard pieces 
of wire or other articles that would clog the pliers. These lips also 
serve another essential purpose—viz., that of holding the ends of the 
spring from displacement and obviating the employment of a sepa- 
rate pin or stud to hold the said spring at one end, as heretofore 
common. | 

The screws 4 5 serve as the fulera for the hand-levers g h, having 
short arms g’ h’, to act upon the ends of the longer arms of the jaw- 
levers and turn them on their fulera to close the jaws and bring the 
cutting-edges together. The spring f opens the jaws the instant the 
clasping pressure on the hand-levers is relaxed. 

In order to move the jaw-levers equally at all times and prevent 
the jaw-levers and body of the pliers turning on the handles, I have 
provided one hand-lever with a prong, m, having a rounded end 
that enters a rounded notch in the opposite lever. This one prong 
and its notch are always in engagement, and so connect the two 
levers that the body of the pliers cannot vibrate on the screws 4 5, 
but, on the contrary, the two levers may turn each on its own pivot, 
both levers always turning the same distance, but in exactly oppo- 
site directions. This connection between the two hand-levers, as 
described, insures a stiff pair of pliers, that can be handled more 
readily and accurately than the old form of cutting-pliers referred 
to, and which are more positive as to the movement of the cutting- 
jaws. 

I am aware, in bolt-cutters, where the short ends of the hand- 
levers are jointed with the long ends of the cutting jaw-levers, that 
a series of teeth or cogs have been interposed to cause the hand- 
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levers to be geared together; but in such bolt-cutters one single tooth 
and notch would not operate to always keep the two hand- 
163 levers locked together as to their movement in unison, as Is 
the case with my one prong, m, rounded at its end and in- 
serted within a rounded notch. 
I claim— ry 
The body composed of the side plates, a 6, the independent fulcra 
2345 for the jaw-levers and hand-levers, the jaw-levers provided 
with cutting-edges and with lips e, and the hand-levers having short 
arms g’ h’, and a prong and notch always in engagement, as de- 
scribed, combined with the V-shaped spring, held, as described, by 
the lips of the jaw-levers, all as and for the purpose set forth. 
In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. | 
MOSES C. JOHNSON. 
Witnesses : 
SAM’L LLOYD. 
GEO. E. FRISBIE. 


(Here foliows diagram marked pp. 164 & 165.) 
166 U.S. Cireuit Court for the Eastern District of New York. 
Henry G. THompson vs. THomas G. HAtr ef al. 


I, B. Lineoln Benedict, clerk of the U. S. cireuit court for the 
eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U.S. 
Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


167 Duplicate. 


Engineer and director: Ch. Desnos, former student of the Ecole 
Centrale (Central School). 


Office of French and foreign patents and trade-marks, Paris, 11 
Boulevard Magenta. 


Descriptive memoir filed as basis for the application for letters pat- 
ent for fifteen years by Mr. Thomas Greenman Hall for “improved 
system of plyers.” 


My invention has for —object an improved system of cutting plyers 
of very powerful action, being at the same time of a less cost than 
(that of) those used up to the present time. 

My invention consists in placing the cutting parts of the plyers at 
the extremity of levers which are moved by the handles of the 
plyers, which are both pivoted. 


iNo Model. } 


M. C. JOHNSON. ——_ 
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No. 232.975. Patented Oct. 5, 1880. 
NN 
es 
7 


Peg Jt ) 


Arar flO Ye 


NN WLLL Lhe 
AN . —~ 
\ WN 


Peg SS 
7% 
e- Foye 2. ss 
N : 


=" \@ lan » 
i 
WipNnesses- INVENTOR - 


A hiyporolde Moses C. Johmacm. 
Ld Cyrtscor™ re frrgony 


‘ 


Quer. 


mnt pees 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 69 


~ The different pieces composing the plyers are confined between 
two plates, and a transverse pin prevents the cutting edges of the 
plyers from coming into contact the one with the other. — 

In the drawings annexed, Fig. 1 shows an elevation of a pair of 
plvers of my system, from which one of the plates is removed to 

show the different parts. Fig. 2 shows a side view of the same. 
168 In these different figures the letters of reference designate 
the same parts. 

aand bare the jaws of the plyers carrying cutting edges, as is ordi- 
narily the case. These jaws are placed at the outer end of levers c d. 

eis the pivot of the leverc and f the pivot of the lever d. The 
jaws are held open by a double-branched spring, g, placed between 
the levers. 

2 and & are the handles, which are, respectively, pivoted on pivots 
land m, so that the handles work like levers, 

The front end of the lever “7” carries a dog,n, which actuates the 
lever c. A similar dog, 0, carried by the lever 4, in like manner 
actuates the lever d. 

These different pieces are mounted between the cheeks or plates 
pp. The pivotse f of the lever c d and the pivots / and m of the han- 
dles i k are threaded at one of their ends, so as to screw into one of 
the two plates p. In this way the different members of the plyers 
are solidly secured together. 

g isa pin placed upon the lever /, and of such length that the 
handle 7 comes 1n contact with it at the moment when the jaws of 
the plyers are about to meet. Thus all destruction due to chock or 

to crossing of the Jaws is avoided. 
169 For the purpose of securing a uniform movement of the 
jaws the handles <2 and & carry teeth o’ near their center of 
oscillation. These teeth engaging with each other equalize the 
pressure exerted upon the handles. 

The plyers are used by forcing the handles i and & to approach 
each other. Each of the jaws a and 61s thus caused to move by the 
play of the double-working levers which correspond with them, and 
the pressure on all the body placed between the Jaws is thus con- 
siderably augmented. 

The various parts of the plyers are solid and not susceptible of 
breaking under any force apphed by the hand ; moreover, the plyers 
an easily be taken apart and put together for the sake of repairs, 
and the form of the plyers are such that the position of the Jaws and 
handles can be reversed without any inconvenience. 

En resume, I claim by the present application for letters patent the 
improved system of plvers described above and characterized— 

ist. By the combination of levers carrying cutting jaws, with 
handles (manches a talons) and mounting plates, as described above. 

2nd. By thearrangement of the arresting bolt preventing the con- 
tact of the jaws of a plyer, as described above. | 

3rd. By the arrangement of the mounting plates of the 
170 _ plyers connected together by the pivot bearings of the levers, 
as has been explained above. 
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4th. By the arrangement on the handles of the plyers of teeth 
equalizing the action of the jaws, as described above. 
By procuration of Mr. Hall. 


Paris, February 20, 1880. | 
(Signed) A, DESNOS. 


Seen so as to be annexed to the letters patent for fifteen years 
taken out on February 20, 1880, by Mr. Hall. 
Paris, April 12, 1880. 


For the minister and by delegation. 
(Signed) GIRARD, 


The Director of Interior Commerce. 


Certified according to law for sending away. 
[Seal Agriculture & Commerce, &c., &c. ] 
(Signature) 


Chief of Delegated Bureau. 
(Scroll and two autographs.) 
171 [Endorsed :] Thos. G. Hall. French patent. Thompson vs. 
Hall. Defendants’ Exhibit Hall’s French Patent. J. E. B., 
sp.ex’r. 3 Ap’l, 1884. Translation. 
172 DEFENDANTS’ Ex. HALt’s FRENCH PATENT. 
Hauv’s Exuisit No. 11. September 5th, 1881. W. H. B. 
THOMPSON vs. HALL. 
20, 2, 80. 
Tax paid 12 Feb, ’81; receipt No. 2928. 
Pat. No. 135,176. 
Ingénieur Directeur, Ch Desnos, Ancien Eléve de U Ecole Centrale. 
Loi du 1 July, ’44; Art. 8238. 
Duplicata. 


Office des Brevets d’Invention Frangais et étrangers et des marques 
de fabriques. 


Paris, 11 BoULEVARD MAGENTA. 


Memotre descriptif, déposé 4 l’appui de la demande, d’un brevet 
d’invention de quinze ans, formée par Mr. Thomas Greenman Hall 
pour “ Systeme de pince reperfectionnées.” 

Mon invention a pour objet un systeme perfectionné de pinces cou- 
pantes offrant une grande puissance d’action, tout en étant d’un prix 
de revient moindre que celles employées jusqu’a présent. 


Vv 


v; 
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Mon invention consiste 4 placer Jes parties coupantes des pinces a 
Vextremité de leviers qui sont actionnés par les manches des pinces 
qui sont articulés tous deux. Les différentes piéces composant les 
pinces sont maintenues entre deux plaques et une goupille trans- 
versale empéche les tranchants des pinces de venir en contact l’un 
avec l’autre. 

Dans les dessins ci-joints : 

La fig. 1 montre une élévation d’une_ paire de pinces de mon sys- 
teme, dans laquelle une des plaques est enlevee pour laisser voir les 

différentes piéces. 
173 La fig. 2 montre une vue d coté de la méme. 

Dans ces différentes figures les mémes lettres de reference 
designent les mémes parties a et 6 sont les machoires des pinces por- 
tant des tra-chants comme cela a lieu ordinairement ; ces machoires 
sunt placees a ’extremité exterieure de leviers c d. 

e est le pivot du levier c et f le pivot du levier d. 

Les machoires sont maintenus ouvertes par un ressort a deux 
branches g logé entre les leviers. 

i et k sont les manches qui sont articulés respectivement sur des 
goupilles J et m, de maniere que les manches agissent comme des 
leviers. 

L’extrémite antérieure du levier “2” porte un talon n qui agit sur 
le levier c; un talon semblable o porté par le levier & agit de méme 
sur le levier d. 

Ces différentes piéces sont montées entre les éclisses ou plaques pp ; 
les pivots e f des levier c d et les pivots / et m des manches 2, k, sont 
filetés 4 l’une de leurs extremités de manniére a se visser dans l’une 
des deux plaques p, de cette maniére les differents organes des pinces 

sont solidement assemblés. 
174 q est uue guupille placer sur le levier ¢ et de tongues telle 
que le manche 7 vient y luter au moment ou les tranchants 
des machoires vont se rencontrer; on evite ainsi toute dépradation 
dit au choc ou au croisement des machoires. 

Afin d’obtenir un mouvement uniforme des machoires les man- 
ches i et & portent des ergots o’ prés de leur centre d’oscillation ; ces 
ergots engrenent l’un sur l’autre égalisent la pression exercée sur les 
manches. 

On se sert des pinces en forgant les manches 2 et k Ase rapprocher 
lun de l’autre: chacune des machoires a et } est ainsi mise en mouve- 
ment par le jeu de leviers 4 double effet qui lui correspond et la 
pression sur tout le corps placé entre les machoires se trouve ainsi 
considerablement augmenteée. 

Les differentes parties des pinces sont solides et non susceptible de 
se briser sous tout effort exercé 4 la main; de plus, les pinces peuv- 
ent étre facilement démontées et remontés dans le cas de reparations 
et la forme des piéces est telle que la position des machoires et des 

manches peut €tre intervertie sans inconvénient. 
175 En resume je revendique par la présente demande de bre- 
vet le systéme perfectionné de pinces, ci-dessus décrit et carac- 


terisé: | 
1°. Par la combinaison de leviers portant les mAachoires tranch- 


. Bieter saves nan t.2r annpers 
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antes, avec des manches a talons et des plaques de montages, comme 
ci-dessus décrit. 

2°. Par la disposition de la goupille d’arrét —— le contact 
des machoires des pinees comme ci-dessus décrit. ) 

3°. Par la disposition des plaques de montage des pinces reliées 
entre elle par les pivots d’oscillation des leviers, comme il a été ex- 
plique ci-dessus. 

4°. Par la disposition sur les manches des pinces, d’ergots égalis- 
ment l’action des machoires, comme ci-dessus décrit. 

Par procuration de Mr. Hall. 

Paris. le 20 Fevrier, 1880. 

(S’d) : A. DESNOS. 


Vu pour étre annexé au brevet de quinze ans pris le 20 Février 
1880 par le Mr. Hall, Paris, le 12 Avril, 1880. 

Pour le ministre et par delégation. 

Le directeur du commerce intérieur. 


Signé GIRARD. 


Pour expédition certifie conforme le chef de bureau délégue. 
Un role et deux autres graphieés. 


[Seal Agriculture & Commerce, &c., &e.] 


DUNPRY. 
(Here follows diagram marked p. 176.) 


177 U. S. Cireuit Court for the Eastern District of New York. 
Henry G. THompson vs. THomas G. HA tt ef al. 


I, B. Lineoln Benedict, clerk of the U.S. circuit court for the 
eastern district of New York, do hereby certify that the annexed is 
an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal tothe U.S 
Supreme Court by order of this court. 

[The Seal of the Cireuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 
(Here follows diagram marked p. 178.) 


179 + U.S. Cireuit Court for the Eastern District of New York. 
Henry G. THompeson vs. THomas G. Hate et al. 
I, B. Lineoln Benedict, clerk of the U. S. circuit court for the 


eastern district of New York, do hereby certify that the annexed is 
an original exhibit filed in my office in the above-entitled cause, and 
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is herewith transmitted with the record on appeal to the U. 8S. 
Supreme Court by order of this court. | 
[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


180 Hatw’s Exutpir No. 18. Oct. 12,1881. J. E. B. 
Riggs House, Washington, D.C. C. W. Spofford, proprietor. 


14 Marcu, 1881. 


Dear Hat: I have found a man that I have been looking for, 
who is the friend of the particular man inside that I want to get at. 
I have promised to pay him $100 at once, & shall get the order & 
notice of interferance this week and go over to take testimony im- 
mediately. 

The arrangements I have made will, if we get any decent testi- 
mony, such as I expect, insures us a clean victory very soon & will 
not cost us as much even as we supposed. 

I cannot by letter explain as fully as I can when I see you. 
181 Let your friends send me check for $125 immediately, & if 
convenient let it be certified. I will give you a satisfactory 
account of matters when I see you, which will be in a few days. 
Telegraph me on receipt that check is mailed, & let this be strictly 
confidential. This situation is positive & important. 
Yours truly, y. ms FX, 


[Endorsed :] Thompson vs. Hall. Defendants’ Exhibit No. 15. 
Prescott letter. J. E. B., sp. ex’r. 7 Ap’, 1884. 


182 U. S. Cireuit Court for the Eastern District of New York. 


Henry G. THompson vs. THomas G. HAtt ef al. 


I, B. Lincoln Benedict, clerk of the U. S. cireuit court for the 
eastern district of New York, do hereby certify that the annexed is 
an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U.S. 
Supreme Court by order of this court. 

[The Seal of the Cireuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


183 . MILForD, Conn., Jan. 12th, 1881. 
Estate of Interchangeable Tool Company to Henry G. Thompson, Dr. 


To engine, boiler, shafting, steam-heating apparatus, & 
steam pump, belting, &e. ------ ----.-------------- $3,500 00 
10—186 
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STATE OF Eivabiaiviibaciy. = 
County of New Haven, - 
Mi.rorp, Jan. 12, A. D. 1880. 
Personally appeared Henry G. Thompson, and, being duly sworn, 
declares that the above claim is, to the best of his knowledge and 


belief, just and true. 
GEORGE M. GUNN, 


Commissioner of Superior Court for New Haven County. 


154 [Endorsed:] Thompson vs. Hall. Defendants’ Exhibit 
Thompson’s Claim No. I. J. E. B., sp. ex’r. 24 May, 1884. 
9. Ree’d Jan’y 18, 1881. 


185 U. S. Cireuit Court for the Eastern District of New York. 
Henry G. THompson vs. THomas G. HAtt et al. 


I, B. Lineoln Benedict, clerk of the U. S. circuit court for the 
eastern district of New York, do hereby certify that the annexed is 
an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U.S. 
Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 


186 STATE OF CONNECTICUT, | ... 
County of New Haven, f° 
MiILrorp, Jan. 12th, A. D. 1881. 
Personally appeared Henry G. Thompson, of the town of Milford 
county and State as aforesaid, and, being duly sworn before me, de- 
clares that he has begun suit in the U.S. district court for the disr 
trict of Connecticut against the Interchangeable Tool Company foe 
a violation of section four thousand nine hundred and one of the 
Revised Statutes of the United States and for a recovery for the us, 
of the United States and himself of the sum of two million dollars, 
being the penalty imposed by said law for its violation, and he makes 
oathe that the said sum is, to the best of his knowledge and belief, 
due himself and the United States for such violation of the said 
statute, and he herewith files his claim and the claim of the United 
States to said sum with the honorable commissioners on the insolv- 
ent estate of the Interchangeable Tool Company. 
GEORGE M. GUNN 


Commissioner of Superior Court for New Haven County. 


187 [Endorsed :] Thompson vs. Hall. Defendants’ Exhibit 
Thompson’s Claim No. II. J. E. B., sp. ex’r. 24 May, 1884. 
9. Ree’d Jan’y 13,1881. Rejected. N. G. Pond, commissioner. 


188 U.S. Circuit Court for the Eastern District of New York. 
Henry G. THOMPSON vs. THomas G. Haut et al. 
I, B. Lincoln Benedict, clerk of the U.S. circuit court for the east- 
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-ern district of New York, do hereby certify that the annexed is an 


original exhibit filed in my office in the above-entitled cause, and is 
herewith transmitted with the record on appeal to the U. S. Supreme 
Court by order of this court. 
[The Seal of the Circuit Court, Eastern District of New York. ] 
B. LINCOLN BENEDICT, Clerk. 


189 *  Ree’d by commissioners. | 
JANUARY 18, 1881. 


The Interchangeable Tool Company, Dr., to Chas. A. Tomlinson, as- 
signee of A. Gustam. 


Salary from M’ch 1st, 1880, until Sept’r 20th, 1880, at the 


rate of fifteen hundred dollars per year-...---------- 833 
To travelling expenses from April 30 until Sep’rist----- 515 
Cash advanced to meet pay-roll about Sep’r 15th__--~.--- 150 

Sundry bills paid on ae. co’y: 
C. J. Buchan, commissions & travelling ex- 

II even ie <astccataninnce smatcnenni als: ciaaataialbaaii 247 10 
Paid W. B. Stoddard, retainer before assignment 125 00 

372 10 
1,870 10 


190 = =SratTe oF CONNECTICUT, \ a7 
New Haven County, jf -' 
Town oF MILForD, Jan’y 14, 1881. 
Personally appeared Augustus Gustam and made oath in due 
form of law to the correctness of the within account before me— 


JOHN W. TOWAR, 
7 Notary Public. 
[Endorsed:] #29. ‘Thompson vs. Hall. Defendants’ Exhibit 
Gustam’s Claim. J. E. B., sp. ex’r. 24 May, 1884. 


[In pencil. ] 


Cr. 

A. Gustam, the balance on sheet Sept. 20, made by ledger, 
SIO.24, & Siaddart, IFG0G «..- n.nn ccc cen ciecinnis scownne 435 24 
By salary after Aug. 31 to Sept. 20... -------- ---- ---- 82 00 
Dr. 517 24 
20 Grit allowed TrO0Wh 2 incecic oc ecwsicewevncudeniianwaee 200 00 
317 24 
Cash for workman, Hall & Oliver to ac’t for it----.---~- 150 00 
Trardly, July & Aug., 53 d’s, @ $2.31 ------------------ 122 43 
| $589 67 


~I 
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191 U.S. Circuit Court for the Eastern District of New York. 
Henry G. THOMPSON vs. THomMas G. HALL et al. 


I, B. Lincoln Benedict, clerk of the U. S. circuit court for the 
eastern district of New York, do hereby certify that the annexed 
is an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U.S. 
Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


192 Mr. Gustam to surrender the machinery to Tompson on 
condition that Mr. Thompson gives him the use of it one 
vear with the priviledge of purchess at $3,500 at the end of the 
year. 
Mr. Thompson to give Gustam the use of any patent right he 
may have in the nippers on condition that Gustam gives Thompson 
the entire right of the English, French, & German patents or foreign 
agency in the nippers, and Mr. Thompson shall give Gustam an 
order for 100 doz. of each size of the nippers at such prices as may 
be agreed upon. 


1923 [Endorsed:] Thompson vs. Hall. Defendants’ Exhibit 
Thompson and Gustam’s Plan. 26 May, 1884. J. E. B., sp. 
ex’r. H.G. Thompson & Gustam. 


193 U. S. Cireuit Court for the Eastern District of New York. 
Henry G. THompson vs. THomas G. HAtr eé al. 


I, B. Lineoln Benedict, clerk of the U. S. circuit court for the 
eastern district of New York, do hereby certify that the annexed is 
an original exhibit filed in my office in the above-entitled cause, 
and is herewith transmitted with the record on appeal to the U. S. 
Supreme Court by order of this court. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


194 Uwnirep STATES OF AMERICA, Li 
Eastern District of New York, { ~° 


I, B. Lincoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York, do Lereby 
certify that the writings annexed to this certificate is an original ex- 
hibit in the suit of Henry G. Thompson vs. Thomas G. Hall e¢ al. 
filed in my office and transmitted to the United States Supreme 
Court with the record on appeal by order of this court. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Brooklyn, in the eastern district 
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of New York, this 24th day of October, in the year of our Lord one 
thousand eight hundred and eighty-five. 

[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


195 ~=Comr’r’s Exuipir INTERFERENCE Recorp No.2. J. E. B., 
Sp. Ex’r. 27 June, 1884. 


THOMPSON vs. HALL. 
(2-175.) 

6207. J. Edgar Ball. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this offiee of the decision of the Secretary of the Interior, March 
13, 1884, in the matter of the appeal of Thomas G. Hall in the in- 
terference of Hall vs. Johnson, improvement in cutting nippers. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 25th 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 


[Seal Patent Office, United States of America. ] 
BENJ. BUTTERWORTH, 


Commissioner. 
196 E. M.D. J. kK. McC. 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, March 13th, 1884. 


The Commissioner of Patents. 


Sir: I have considered the appeal of Thomas G. Hall, by his at- 
torney, from the decision of your predecessor in the interference 
between the application of Hall and the patent issued to Moses G. 
Johnson for improvement in cutting nippers. 

I concur in the view of the case as set forth in the decision of the 
Commissioner and do not regard the testimony on behalf of Hall as 
sufficient to overcome the prima fucie evidence in favor of Johnson’s 
right to the invention growing out of the issue to him of a patent 
therefor. — 

The decision of the Commissioner is affirmed. The papers and 


78 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


exhibits belonging to the files of your office are herewith returned. 
Very respectfully, H. M. TELLER, Secretary. 


Ex’d: A. H. 


197 [Endorsed :] 82. 57. Office of Com’r of Patents. Receryed 
Mar. 14,1884. U.S. Patent Office. Secretary’s decision. Hall 
vs. Johnson. March 13, 1884. Recorded, page 97. 


198  COMPLAINANT’S Exuipit INTERFERENCE Recorpb. H. E. T., = aa 
Special Examiner. 


U.S. Cireuit Court, East. District of N. Y. 
Henry G. THompson vs. Toomas G. HAtr ef al. 
(2-175.) 

12422. 

DrePrARTMENT OF THE INTERIOR. | } 

[ Vignette. ] : 


UNITED STATES PATENT OFFICE. 


This is to certify that the annexed is a true copy from the records 
of this office of the decision of the Commissioner, May 28, 1883, in | 
the matter of the interference — Hall vs. Johnson, for improvement | 
In nippers. , 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 11th day 
of June, in the year of our Lord one thousand eight hundred and | 
eighty-three, and of the Independence of the United States the one | 
hundred and seventh. 

[Seal Patent Office, United States of America. ] ) 
E. M. MARBLE, 
Commissioner. 


To all persons to whom these presents shall come, Greeting : +- 


199 U.S. Parent OFFICE. 


HAL. v. JOHNSON i 
Improvement in Nippers. 
Appeal from the examiners-in-chief. > 


Application of Thomas G. Hall. Filed April 27,1881. Patent No. 
232,975, granted Moses C. Johnson October 5, 1880. ) 


Mr Amos Broadnax, for Hall; Mr. Theo. G. Ellis, for Johnson. 


The matter in controversy is defined as follows: 
“The body composed of the side plates, the independent fulcra for ee 
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the jaw levers and hand levers, the jaw levers provided with cutting 
edges and with lips, and the hand levers having short arms and a 
prong and notch always in engagement, combined with the V-shaped 
spring held by the lips of the jaw levers.” | 

The elements here claimed, when brought together in combination 
as set forth in the specifications of the respective parties, form a cut- 

ting nipper. 
200 This combination was first produced in May, 1879, at the 

shop of the Interchangeable Tool Company, in the city of New 
York, of which Mr. Hall was president and Mr. Johnson an 
emplayé. 
' Prior to its production Mr. Hall had invented and had secured 
by patent a nipper containing all of said elements except two, viz., 
the prong and notch connection between the hand levers and the 
projections or lips over the spring. That nipper did not work satis- 
factorily because its cutting Jaws did not act with uniformity. The 
spring in said nipper was held in place by a block fastened to the 
side plate, and the hand levers, having independent fulcra, did not 
operate upon the cutting jaws with uniformity. The nipper, there- 
fore, although seemingly perfect, was imperfect and unsatisfactory 
in its action. The Interchangeable Tool Company, having purchased 
Hall’s patent, sought some means by which to remedy the defects, 
but were not successful until Mr. Johnson produced his model, Ex- 
hibit C, embracing all of the elements mentioned in the claim at 
issue. 

Mr. Hall, while admitting that the model made by Mr. Jolinson 

was the first which embraced all of said elements, claims that 
201 the two elements above mentioned, which were added to the 

combination covered by his patent of November 5, 1875, No. 
209,677, were suggested by him to Mr. Adams, the superintendent 
of the Interchangeable Tool Company, and by the latter communi- 
eated to Mr. Johnson, who afterwards embodied them in the new 
combination, which is the subject cf this contest. 

Mr. Johnson claims that the new combination was invented by 
himself, and that he added the new elements to the combination 
covered by Hall’s patent without suggestions from any person. 

The testimony of the respective parties material to this case has 
reference to the said two new elements and their embodiment in the 
combination here claimed. 

Mr. Hall claims to have changed the adjustment of the spring in 
April or May, 1879, by throwing out the block and screw which 
fastened the spring to the side plate and seating the upper ends in 
notches in the jaws. I do not understand, however, that he claims 
at that or any other time to have conceived of the idea of having 

projections over the ends of the spring, which would not only 
202 hold the spring in place, but prevent the particles cut off by 

the jaws from falling down between the ends thereof so as to 
prevent the successful working of the nipper. 

On the contrary, counsel for Hall has left with mea model of a 
nipper without such projections for the purpose of showing that 
they are unnecessary. 
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Mr. Hall testifies that he first conceived of a gearing connection 
between the hand levers of a nipper on January Ist, 1877, and on 
that day made a model having a pin in one handle and a recess In 
the other; that in the fall of 1878 he explained the same to Mr. 
Crane and in March, 1879, to Mr. Oliver and Mr. Judge, in the office 
of the latter,in New York; that Mr. Judge at that time madea 
rough sketch illustrative of his conception; that after the employ- 
ment of Mr. Adams, in April following, he explained the same to 
him and directed him to try it; that Mr. Adams did try it, and, 
finding the nipper worked satisfactorily, the company adopted the 
new combination and proceeded to manufacture a large number of 
them—forty or fifty thousand—with spring adjusted as last above 

mentioned and a gearing connection between the hand levers. 
208 Mr. Crane testifies that Mr. Hall explained to him, in the 

fall of 1878, the pin and recess connection between the hand 
levers, and told him about his experiments therewith. 

Oliver and Judge testify that Hall explained to them, in the office 
of the latter (they do not agree as to the date, but both fix the time 
as prior to April, 1879), the pin and‘recess connection between the 
hand levers, and that Mr. Judge made a rough sketch to illustrate 
the same. 

Mr. Oliver testifies that Mr. Hall at that time expressed doubts 
about the practicability of such a connection, and stated that he 
thouht he could devise a better way to produce uniform action of 
the cutting jaws. 

The testimony shows that after the employment of Mr. Adams by 
the Interchangeable Tool Company, and in May, 1879, an experi- 
ment was made in the shop of said company to test the practicabil- 
ity of the pin and recess connection between the hand levers, and 
that it did not prove successful. 

Mr. Adams testifies that said test was made by himself at his own 
suggestion and not upon the suggestion of Mr. Hall or any other 
person ; that Mr. Hall never made any suggestions to him about 

a gearing between the hand levers, but, on the contrary, dis- 

204 couraged all of his “ propositions for improvements.” 
Mr. Hall does not claim to have made any suggestions to 
Mr. Johnson about the improvement of his nipper. Mr. Johnson 
was employed by the Interchangeable Tool Company in April, 1879. 
Prior thereto he was employed by Jenks & Co.,and did the principal 
part of the work for said company in making a model for the Inter- 
changeable Tool Company on the plan covered by Hall’s patent. 
He claims to have conceived of the prong and notch connection be- 
tween the hand levers in-the fall of 1878, and ‘to have discovered the 
necessity for the projections over the spring in the winter following. 
He fixes the time of his conception of the entire invention in May, 
1879, during which month he made a model embodying the same. 

That he did make a model during that month embodying all of 
the elements claimed is shown by all the witnesses who testify on 
that point. 

Mr. Adams testifies that Mr. Johnson invented this combination 
and was credited with the invention by the workmen in the shop. 
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Mr. Gustam, the secretary of the company at that time, testifies to 
the same effect. 
205 Mr. Whittlesey, who occupied a bench near to Mr. Johnson 
in the shop, testifies that Johnson made the invention and 
was generally credited therewith among the workmen. 

The question to be decided in this case is not who was the prior 
inventor of this combination, but who was the inventor thereof. 

Where two persons, disassociated, make substantially the same 
invention the inquiry is, Who made the invention first? but where, 
as In this case, two persons claim to have first originated the ideas 
embodied in a particular model the question is, Which of said per- 
sons shall be considered entitled to the invention? He who first 
produces a device is entitled to be considered the inventor thereof, 
unless it be shown that another person was first to conceive of the 
invention and was using due diligence in completing it, or suggested 
to the one who first produced the device all of its parts, so that in 
producing it he was simply carrying out the suggestions of another. 

On this subject Mr. Justice Clifford said: 

“The settled rule of law is that whoever first perfects a machine 

is entitled to the patent and is the real inventor, although 
206 others may have previously had the idea and made some ex- 

periments towards putting it in practice. He is the inventor 
and is entitled to the patent who first brought the machine to per- 
fection and made it capable of useful operation.” (Agawam Co. v. 
Jordon, 7 Wall., 583.) : 

Mere suggestions, even if they point toward a result, are not suffi- 
cient to entitle one making them to be considered the inventor. In 
order that he may claim the benefit of what another does his sug- 
gestions must leave nothing for the mechanie to do but to work out 
what has been suggested. 

On this point Judge Nelson, in instructing the jury in the case of 
Pitts v. Hall (2 Blatch., 229), said : 

“ Now, there is no doubt that a person to be entitled to the char- 
acter of an inventor, within the meaning of the act of Congress, 
must himself have conceived the idea embodied in his improvement. 
It must be the product of hisown mind and genius and not of 
another’s. Thus, in this case the arrangement patented must be the 
product of the mind and genius of Casey, and not of Bower’s or 

Fowler’s. This isobvious to the most common apprehension. 
207 Atthesame time it is equally true that, in order to invali- 

date a patent on the ground that the patentee did not con- 
ceive the idea embodied in the improvement, it must appear that 
the suggestions, if any, made to him by others would furnish all 
the information necessary to enable him to construct the improve- 
ment. In other words, the suggestions must have been sufficient to 
enable Carey in this case to construct a complete and perfect ma- 
chine. If they simply aided him in arriving at the useful result 
but fell short of suggesting an arrangement that would constitute 
a complete machine, and if after all the suggestions there was somne- 
thing left for him to devise and work out by his own skill or inge- 
nuity in order to complete the management, then he is, in contem- 
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plation of law, to be regarded as the first and original discoverer. 
(yn the other hand, the converse of the proposition is equally true. 
If the suggestions or communications of another go to make up a 
complete and perfect machine, embodying all that is embraced in 
the patent subsequently issued tothe party to whom the suggestions 
were made, the patent is invalid because the real discovery belongs 
to another.” i 
208 (Allen v. Rawson, 1 Manning, Granger & Scott, 574. 
Alden v. Dewey, 1 Story, 338.) 


Combinations may be made up of parts entirely new or entirely 
old, or part new and part old; but if the parts when brought to- 
gether so co-act as to produce a new and beneficial result, the party 
so bringing them together has made an invention and is entitled, 
if he makes claim thereto, to a patent therefor. 7 

If new elements are added to an imperfect combination, and if 
by the addition of such new elements the combination is made per- 
fect and operative, the person who adds such elements is entitled 
to claim the new combination. On this subject Judge McKenna 
said: 

“Tt is scarcely necessary to support this conclusion by a restate- 
ment of the familiar principle that a combination, all the elements 
of which are old, is patentable if a new or improved result is thereby 
obtained, or that a combination all the elements of which, except 
a single one, have been before used together is also the subject of a 

patent. The whole combination is to be regarded as a unit, 
209 and if all its essential elements have not before been em- 

bodied and employed together it is to be taken as an original 
invention.” 

(Watson v. Cunningham, 4 Fish., 529.) 


Johnson was granted a patent for the invention here in contro 
versy October 5, 1880. Hall is an applicant for a patent for th— 
same invention. It has been held by my predecessors, as well a° 
by myself, that where a patent has been granted for an invention® 
in order that an applicant may receive a patent for the same inven-:; 
tion he must make out such a case as would defeat the patent 
already granted. 

Richardson v. Denza, C. D. 1870, p. 156. 
Gray v. Hale et al., C. D. 1871, p. 129. 
Baldwin v. Bigelow, C. D. 1875, p. 55. 
Soci'v. Barnes, decided July 6, 1882 (Mss.). 


Johnson produced the model which first embodied the invention 
in controversy, and must be held to be the inventor thereof, unless 
it be found that the suggestions which Hall made in relation to the 
pin and recess connection between the band levers were brought to 
his attention, and under the instruction of another he wrought out 
mechanically a device which when completed simply embodied 

Hall’s idea. 3 
210 The testimony does not show that Hall ever suggested to 
Johnson directly any means by which the combination 
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patented to bim, as aforementioned, could be improved, and the 
witness Adams, through whom Hall claims that such suggestions 
were made, denies that he ever communicated any suggestions 
from Hall'to Johnson or that he ever received any to communicate. 
The testimony shows that experiments were made with pins, three 
in one lever and two in the other, and that uniform action .of the 
jaws was sought to be produced by the interlocking of said pins, 
but Adams testifies that this experiment was made at his own sug- 
gestion, and was not successful. 


If it was shown, however, that the suggestions of Hall were com- 
municated to Johnson J do not think it would materially affect the 


case, because said suggestions were not of such character as to leave 


nothing for Johnson to do but to embody them ia the device here 
claimed. In a mechanical sense a pin and recess connection be- 
tween the hand levers of the combination suggested by Hall and 

the prong and notch gearing first shown by Johnson are quite 
211 = different. As shown by Johnson, levers are'so formed as to 

bring the parts near together, and the prong and notch are 
integral therewith, while Hall had levers of the same shape as for- 
merly, and the pin inserted in one to operate in a hole drilled in the 
other. Something more than mere mechanical skill was required 
to make the change, even if Johnson knew what suggestions Hall 
had made. 


Johnson was not employed by Hall to carry out his inventions 
when the model, Exhibit C, was produced, but was an employe of the 
Interchangeable Tool Company, and hence, although Mr. Hall was 
the president of said company, he is no more entitled to claim John- 
son’s invention, even if he were employed to aid in perfecting the 
Hall nipper, than is any other officer of said*company. In order 
that an employer may claim the benefit of improvements made by 
an employé, the employé must have been employed to assist in 
carrying out an invention conceived by the emplover. (Agawaw 
Co. v. Jordon, cited above.) Whether the Interchangeable Tool 
Company is entitled to use this invention on an implied license be- 

cause Johnson did not assert his right thereto while in its 
212 employ is a question for consideration by another tribunal 

and not by me, as I am only called upon to decide from the 
testimony who invented it. 


The record in this case is quite voluminous, and I have, therefore, 
only referred to such portions of the testimony as I] consider perti- 
nent to the issue. The testimony shows that Johnson produced the 
model embodying the invention claimed, and, as I do not find that 
the same was communicated to him by another he must be held to 
be the inventor thereof. 


om 
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The decision of the examiners-in-chief is therefore overruled and 
priority of invention awarded to Johnson. 
May 28, 1880. 
EK. M. MARBLE, 


Commissjaner. 
Ex’d: KE. McK., C. C. A. 


213 [ Endorsed :] 12422. D.,’85. U.S. Patent Office. Comm’r’s 
decision. Hall v. Johnson. May 28,’83. Recorded, vol. 24, 
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214 Testimony on Behalf of Thomas G. Hall. 
In the United States Patent Office. 
Moses C. JoHnson vs. THomas G. HALL. 
Interference. Cutting nippers. 
Amos Broadnax, counsel for Hall, 10 Pine street, N. Y. 
215 Preliminary Statement of Thomas G. Hall. 
U.S. Circuit Court, East. Dist. of N. Y. 
Henry G. THompson vs. THomas G. HAtt e¢ al. 


CoMPLAINANT’s Exuipit INTERFERENCE Recorp. H. E. T., Special 
Examiner. 


In the United States Patent Office. 


Tuomas G. HALL vs. Moses C. JOHNSON. 
Interference. Cutting nippers. 


Thomas G. Hall, of Milford, in the county of New Haven, in the 
State of Connecticut, being duly sworn, deposes and says that he is 
a party to the interference declared by the Commissioner of Patents 
about June 6th, 1881, between deponent’s application for letters 
patent, filed April 27th, 1881, and the patent to Moses C. Johnson, 
granted October 5th, 1880, for cutting nippers. 

That he conceived the invention set forth in the declaration of 
interference on or about January, 1879; that during the months of 
January, February, March, and April, 1879, he made drawings of 
said invention and explained the same to others. 

That he caused a model of the same to be made during the month 
of May, 1879; that he embodied the same in a working tool, which 
was completed in the month of May, 1879; that the same was suc- 
cessfully operated during said month, and that he has since con- 
tinued to use the same and has manufactured and sold such tool 


since the month of July, 1879. 
| THOMAS G. HALL. 


Mi.LFrorpD, County oF New HAVEN, ; 
: 8s. 
State of Connecticut, 


Subscribed and sworn to before me this 4th day of July, A. D. 


1881. 
[L. s.] JOHN W. FOWLER, 


Notary Public. 
12—186 
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216 Amended Preliminary Statement of Thomas G. Hall. 
In the United States Patent Office. 


Tuomas G. HAut vs. Moses C. JOHNSON. ree 


Interference. Cutting nippers. 


Thomas G. Hall, of Milford, county of New Haven, deposes and 
says that he has been for many years experimenting upon and en- 
deavoring to improve the cutting nippers heretofore patented by him 
and now the subject of this interference. 

That, from time to time, during the months of January, Febru- 
ary, and March, 1879, he made several sketches or drawings of pro- 
posed alterations and improvements and submitted the same to and 
explained them to several members of the company manufacturing 
the same. 

That the alterations and improvements (finally adopted in the 
month of April, 1879, according to the best of his knowledge and 
belief) were explained and illustrated to others from time to time 
during the montis of January, February, and March, 1879; that 
the first model was made about May 15, 1879, according to the best 


of his knowledge and belief. 
THOMAS G. HALL. 


MILFORD, County oF NEw HAVEN, a 
State of Connecticut, 
Subscribed and sworn to before me this 14th day of July, A. D. 
1881. 


[L. s.] JOHN W. FOWLER, 
Notary Public. 
217 57 Broapway, New York, August 4th, 1881. 


In the Matter of the Interference between the Application of THoMAs 
G. Hatt for an Improvement in Cutting Plyers and the Patent 
No. 232,975, granted October 5th, 1880, to Moses C. Johnson, now 
pending before the Commissioner of Patents. 


Sir: You are hereby notified that on Wednesday, August 10th, 
1881, at my office, No. 57. Broadway, New York, at 10 o’clock in the 
forenoon, I shall proceed to take the testimony of Thomas. G. Hall, 
of Milford, Conn., and James F. Oliver, William Q. Judge, David L. 
Harris, and J. M. Adams, of Brooklyn, N. Y., and all of whom will 
testify to the priority of invention in this case by said Thomas G. 
Hall, as witnesses on my behalf. The examination will continue 


_ from day to day until completed. You are invited to attend and 


cross-examine. 
New York, August 4, 1881. 
THOMAS G. HALL, 


By AMOS BROADNAX, 
His Attorney. 
To Theodore G. Ellis, Esq., Hartford, Conn., attorney for M. C. 
Johnson, 


“ 
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Due and timely service of a copy of the foregoing notice is hereby 


; adinitted. 
: THEO. G. ELLIS, 
i Attorney for Johnson. 
218 In the United States Patent Office. 
THomas G. HAtt vs. Mosgs C. JOHNSON. 
. Interference. Cutting nippers. 


New York, August 10, 1881. 


Parties met pursuant to the foregoing notice. 
Present: Wm. Q. Judge, Esq., of counsel for Thomas G. Hall, 
Esq., and Theo. G. Ellis, Esq., counsel for Johnson. 


Tomas G. HALtt, a witness produced on behalf-of himself, being 
duly sworn and interrog yated by counsel, deposed as follows : 


1 Q. What is your name, age, residence, and occupation ? 

A. Thomas G. Hall; age, 48 years; residence, Milford Conn. ; oc- 
cupation, president of the Interchangeable Tool Company and super- 
intendent thereof. 

2 Q. What business is the company engaged in ? 

A. Manufacturing Hall’s patent nippers under a patent granted 
me November 5, 1878, which is an improvement on a patent granted 
me — 1867. 

3 Q. Can you describe the nippers your company are now manu- 
facturing ? 

A. We are now manufacturing a nipper on the two compound- 
lever principle, with a tooth and recess connecting the two handles, 
producing thereby a uniform motion of the jaws, also a recess in 
each jaw in which the spring is secured, differing in those two re- 
spects from the patent referred to above; otherwise similar to the 

drawing therein described. 
219 4 Q. Is there no other difference ? 
A. Yes; there is a still further difference, which I neg- 
lected to mention in my last answer, and that Is dispensing with a 
stop pin in the forward part of the plate and substituting therefor a 
screw in the handle. 

5 Q. Please to state whether the drawing I now show you repre- 
sents the nipper you now manufacture, or not. 

A. It is a correct drawing of the nipper as now manufactured, 
| i with the exception of the stop screw in the handle, which does not 

je appear in this drawing. 
: Counsel for Hall offers the drawing in evidence, and same is 
marked Hall Exhibit No. 1, W. H. B., August 10, 1881. ) 


6 Q. Please state who made that drawing. 
A. Mr. Moses C. Johnson. It was made by him about the month 
| of March, 1880. I find I am mistaken as to the above date; it 
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should be about July, 1879. Mr. Johnson at that time was in the 

employ of the company as a draughtsman and model-maker, and 

made the drawing by my direction, and it corresponds with a model 

made after the drawing by him now in the possession of the com- 
any. 

' 7 Q. Please state under what circumstances the drawing was 

made. 

A. The drawing was made by Mr. Johnson in overtime at his 
house and not at the factory, for which he received compensation. 

8 Q. When did the company of which you are president first 
begin the manufacture of nippers, and at what place? Describe also 
the kind of nippers upon which they began. 

A. We began in August, 1878, in Harlem, New York. The nip- 

pers made at that time were limited in number, under the 
220 patent granted to me November 5, 1878, No. 209,677. 

9 Q. Describe the further progress of the nipper develop- 
ment—its improvement and manufacture by you or under your 
supervision. 

A. We left Harlem about the Ist of January, 1879, and moved to 
Nos. 57 and 59 Hudson street, New York. 

10 Q. Have you finished ? 

A. We there resumed the manufacture of the nipper with the 
changes as shown in thedrawing. ‘The first goods we sold with the 
changes was about the Ist of July, in the same year. 

11 Q. What year was that? 

A. 1879. 

12 Q. When did you first conceive and experiment with a nipper 
made with a gear in the handle or with pins in the handle opposite 
the handle fulcra ? 

A. I experimented in the year 1877 with a pin in one handle 
and a hole in the other handle. That ,same experiment I ex- 
plained to a Mr. Crane, who was foreman of our, shop in Harlem. 
I afterwards explained the same thing to Mr. William Q. Judge and 
J. F. Oliver, at No. 71 Broadway, in March, 1879. At that time a 
drawing was made of the pin and recess by Mr. Judge at my re- 

uest. 

13 Q. Was that pin stationary or movable? 

A. It was stationary. 

14 Q. What was the occasion of the explanation made at 71 
Broadway ? 

_.A. It was brought about by the remarks and objections made by 
a Mr. Curtis—whose first name [ do not know—regarding the want 
of uniformity in the motion of the jaws. At that time Mr. Curtis 
produced a nipper known as the Kennedy nipper, which nippers 
had gearing connecting the two handles. 

15 Q. Is this a drawing of it? 

A. That is a drawing of it from the Patent: Office. 


221 Counsel for Hall offers the drawing in question in evidence, 
and same is marked Hall’s Exhibit No. 2, Aug. 10, 1881, W. 
H. B. 
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16 Q. Please proceed with your explanation, if you have anything 
more to say. 

A. After seeing the Kennedy nipper that Mr. Curtis had I ex- 
plained the experiment I had made in 1877 about a pin and recess, 
and then, at my request, Mr. Judge made a sketch. 

17 Q. What was done then? 

A. It was then suggested that the experiment be tried at our fac- 
tory, in Hudson street. - 

18 Q. What experiment do you refer to? 

A. The tooth and recess or gearing. 

19 Q. Which do you mean—tooth and recess or gearing ? 


Question objected to by counsel for Johnson as leading and as 
suggesting the answer required. 
Counsel for Hal] says he withdraws the question. 


20 Q. What did you do then, Mr. Hall, about this, if anything, 
and give the date? 

A. I think it was the first week in May, 1879, I had a conversa- 
tion with Mr. Adams, who was superintendent of our factory at that 
time, in reference to the matter—that is, the inserting of pins be- 
tween the two handles—and, at my suggestion, he took a nipper that 
I myself had made and inserted pins therein opposite the fulcra. 
We tested the nippers after we had made the change, and, it prov- 
ing satisfactory, the company concluded to adopt it. 

21 Q. Never mind, Mr. Hall, what the company concluded to do. 
Just state what you did and was done, to your knowledge. 

A. That is about the history of it. 
222 22 Q. When the experiment you have just described was 
found to be satisfactory what was the next step taken ? 

A. The next step was to make the model correspond with the 
change made in the tool. 

23 Q. Who made the model? 

A. Mr. Johnson—M. C. Johnson. 

24 Q. Counsel for Hall hands witness an article made of iron and 
asks him what it is. 

A. That is one of the handles of the nippers made by myself in 
which Mr. Adams inserted the pins. 

25 Q. Please to describe in detail the course of the experiments 
upon that nippers and handles. I desire, by this question, to direct 
your attention, if possible, to every circumstance connected with the 
Bs eg Ge 

Mr. Adams, in ‘inserting the pins, put three of them in one 
tie and two in the other, making a species of gearing which was 
considered by myself unnecessary, and two of the pins were re- 
moved from the handle containing the three pins, leaving only one 
pin, which works in the two pins inserted in the opposite handle. 
From that experiment we dropped the pins and made corresponding 
protuberances on the handles, similar to the nipper now manufact- 
ured, and altered our dies and other tools to correspond with the 
change. 

26 Q. What was Mr. Moses C. Johnson’s employment at that time? 
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A. Model-maker and draughtsman. 

27 Q. Did Mr. Johnson at that time or at any time thereafter up 
to February, 1880, make any claim to the invention of that improve- 
ment, to your knowledge? 

A. Mr. Johnson never made any such claim to me personally at 
any time, nor did I hear of his having made any claim to the in- 
vention until Mr. Henry G. Thompson told me that he was an owner 
ofa patent thereon. Mr. Thompson gave me that information about 

the latter part of August or the 1st of September, 1880, and 
223 = further told me that he had purcliased the patent for the pur- 
pose of protecting the company. 

Counsel for Hall offers in evidence the article of iron referred to 
in Q. No. 24,and same is marked Hall’s Exhibit No. 3, August 10th, 


1881, W. H. B. 


28 Q. What have you to say in regard to the spring and the 
jaws ? 

A. The method of putting the spring in I used in the same model 
that the handle, Exhibit No. 3 ; 

29 Q. Have you any of the parts? 

A. I have two of the parts, and these are they now produced. I 
would say also that these two parts show evidence of another experi- 
ment I tried in having two holes drilled—one hole in each jaw, 
which was for the purpose of inserting a pin, which was to close the 
opening between the jaws, and also hold the spring in place. I 
afterwards discarded that pin and used the notch. 

30 Q. What notch ? 

A. In the jaw, holding the spring. 

31 Q. Please take one of those jaws and describe the notch to 
which you refer, and its location on the jaw. 

A. It is in the extreme forward end, inside of the shaft of the jaw. 

314 Q. What part of Moses C. Johnson’s specification does the 
notch, as you call it, correspond with ? 

A. Two parts seem to refer to it, but then there is another part 
here that seems to describe it more accurately. Lines 35, 36, and 37 
and line 70 also refer to it. 

32 Q. Please look at lines 50 and 51 and see whether they de- 


scribe it. 
Question objected to by counsel for Johnson as leading and 


224 asacertain letter indicated has been named by counsel as 
indicating the part to which the witness is expected to testify. 


A. I would say, In looking over the specification, that I find fur- 
ther reference to it, commencing at line 50 and extending to and 
including line 64. , 


Counsel for Hall offers in evidence two jaws ofa nipper. The same 
are marked Hall’s Exhibit No. 4, Aug. 10, 1881, W. H. B. 


33 Q. What are those jaws the jaws of? 
A. They are the jaws of a nipper made by me about the month 
of December, 1878; I will correct that statement; I think they were 
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made about the Ist of January the following year. I recall that 
from the fact that I made it while our shop was in Hudson street. 

34 Q. How does that enable you to recall it ? 

, A. Because I now remember that it was made after we left Har- 
em. 

30 —. Is there any difference between the shape of those jaws and 
the jaws of the corresponding size nippers now manufactured ? 

A. There is a difference. These jaws were made from dies much 
smaller than we are now using. We had new dies made when we 
commenced to manufacture the nippers on the new model. 

36 Q. Please describe the difference in shape. 

A. The only material difference is the deficiency in metal. The 
difference in shape is indescribable. 

o7 Q. Did vou describe or explain these improvements to any 
other persons than those you have mentioned; and, if so, to whom? 

A. I described them to Mr. David L. Harris, Mr. J. W. Fowle, and 
Mr. Charles Oliver, all of whom were connected with the Inter- 

changeable Tool Company. 

225 38 Q. What kind of aspring did you use in that nippers ? 

A. The same shape we are using at the present time, a 
V-shaped spring. When this nipper was originally made, the parts 
of which are in evidence, the spring was fastened in a brass block 
screwed into the plate, but when I made the changes spoken of in 
the jaws I dispensed with the block and put the spring in loose. 
These are the plates referred to. 


Counsel for Hall offers the plates referred to in evidence, and 


same are marked Hall’s Exhibit No. 5, Aug. 10, 1881, W. H. B. 


39 Q. Referring solely to the spring used in connection with the 
block, I ask you to describe its shape and construction accurately 
without any reference to the block. 

A. It is a simple V-shaped spring—a piece of steel bent in the 
shape of a V. 

40 Q. Was Mr. Moses C. Johnson in youremploy or that of your 
company at the time the V-shaped spring was adopted ? 

A. No; he was not. 

41 Q. When was he employed by the company first ? 

A. I think in the latter part of April, 1879. 

42 Q. Will your pay-roll show it; and, if so, will you produce it ? 

A. The pay-roll will show it, and I presume it can be produced. 

43 Q. Who of the two, J. M. Adams or Moses U. Johnson, was 
first employed ? 

A. Mr. Adams. 

44 Q. To which of them and in what place did you first show 
this improvement in the handles? 

A. I showed it to Mr. Adams first, at No. 71 Broadway ; that is my 

recollection of it, but no instructions were given him at that 
226 time to proceed with the work. He happened in the office 
one afternoon and Mr. Judge asked his opinion of the im- 
provement and asked whether he thought it would answer the pur- 
pose. Mr. Adams said at the time that he couldn’t tell until he 
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tried it. Mr. Judge and J. F. Oliver were present at that interview, 
to the best of my recollection; I think that was some time during 
May, 1879. 

45 Q. Why do you say “ he happened in the office?” 

A. Because I do not recollect that he came there by appointment. 

46 Q. Was he not in your employ? 

A. He was. 

47 Q. What office do you refer to? 

A. To William Q. Judge’s office? That office had previously been 
the office of the Interchangeable Tool Company. 

48 Q. Do you recollect a conversation at 59 Hudson street, New 
York, at the company’s office, between Mr. J. M. Adams, yourself, 
and W. Q. Judge in relation to this improvement in the handles of 
the nippers? I®f so, state the conversation and its date. 

A. I recollect a conversation during the early part of May, about 
the time the pins in the handles had been tried, after Mr. Adams 
had signified his approval of the improvement. He notified me that 
it would be necessary to have new sets of forging dies made, which 
would involve an expense of some seven or eight hundred dollars. 
I told him at the time that I would lay the matter before the board 
of directors, and if they approved we would go on and change the 
dies; that was the substance of the conversation I had with him. 

49 Q. Do you remember whether at that conversation any sketches 
or explanations of the improvements were made or gone into by 
any of the parties ? 

\. My recollection is that Mr. Johnson had made, under 

227  ‘‘r. Adams’ direction, templates of the nippers with the im- 

provements. We had several conversations, and I don’t know 

which one the counsel refers to. I had previously shown Mr. Adams 

sketches, at 71 Broadway, of the improvements I have been re- 
ferring to. 

50 Q. What was the object stated by you of the improvement in 
the handles? 

A. To overcome the objection made to the tool as tothe want of 
uniformity in the motion of the jaws. 


Counsel for Johnson, asa matter of form, hereby objects to so 
much of the foregoing testimony as might be construed tuo relate to 
facts and dates prior to those given in Hall’s preliminary statement. 


Cross-examination by counsel for Johnson: 


51 X Q. Mr. Hall, you state that you are president and superin- 
tendent of the Interchangeable Tvol Company. Please state how 
long you have been president and for what time you have been 
superintendent, giving the exact dates, as near as you can. 

A. I have been president of the company since its organization, 
in August, 1878. I was superintendent during that time, with the 
exception of an interval dating from May, 1879, to about February, 


1880. 
52 X Q. Who was superintendent of the company during the 


interval you mention? 
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A. Mr. James M. Adams. 

53 X Q. Did you, as president. of the company, act as manager of 
the mechanical work ? 

A. No, sir. 

54 X Q. Who had charge of the mechanical work during the 

time you have been president ? 
228 A. Mr. Adams had charge while he was superintendent, 
and when he was not superintendent the different foremen 
had charge. 

5d X Q. Do you consider yourself good at remembering dates 
generally ? 

A. Moderately so; am liabie to mistakes. 

56 X Q. You state in your second answer that you manufact- 
ured nippers under your two patents of November 5, 1878, and a 
patent granted 1867. Do you not also embrace in the aheiain manu- 
factured by your company the patent of Johnson of October 5, 
1880 ? 

A. I believe we use the same thing claimed by Mr. Johnson, and 
might say we used it before Johnson obtained his patent. 

57 X Q. In your sixth answer you state that the drawing, Ex- 
hibit No. 1, was made by Mr. Johnson by your direction. Please to 
explain what direction you gave him. 

A. The way the matter occurred was this: Mr. Adams told me 
that we had no facilities for draughting in our factory and sug- 
gested the idea of Mr. Johnson doing it at his own house over- 
time. ~ 

58 X Q. Is that all the direction you gave him about it? 

A. I told him to go to work and have it done, and that we would 
pay Mr. Johnson for his extra time. 

59 X Q. Are you sure that this is the drawing made by Johnson 
at the time you refer to? 

A. As sure as | can be of anything I did not actually see done. 

60 X Q. Did you see Mr. Johnson make a drawing anything 
similar to this about a year later than the date you have given for 
the execution for Exhibit No. 1? 

A. I think net. 

61 X Q. You have stated in your seventh answer that Mr. John- 
son received extra compensation for making this drawing at his 

house. How do you know that he did? 
229 A. I know it because we had arranged to pay him extra for 
the work, and the secretary afterwards informed me that he 
had been paid. 

62 X Q. Do you know that he received any extra compensation, 
of your own knowledge? 

A. Nothing further than what I speak of. I was not in the habit 
of paying the hands. 

63 X Q. Was the drawing you refer to, Exhibit No. 1, made before 
or after a completed model ” 

A. Made before. 

64 X Q. In your 12th answer you say you explained a certain 
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invention of yours, with a pin in one handle and a hole in the other 
toa Mr. Crane. About what was the date? 

A. It was in the latter part of 1878. 

65 X Q. You also say vou explained the same thing to William 
Q. Judge and J. F. Oliver. What was the date of that explanation ? 

A. About April, 1879. 

66 X Q. After making this invention how long was it) before you 
made the improvement of putting three teeth in one part of the 
handle and two in the other? 

A. That was done in May following, 1879. 

67 X Q. Whose invention was this of putting three teeth in one 
handle and two in the other? 

A. I don’t know as that could be called an invention. When I 
found that Mr. Adams had made this connection he had put in 
three teeth in one bandle and two in the other, which was different 
from the sketch I had shown him. 

68 X Q. Where is that sketch ? 

A. My impression is that it is in the possession of Mr. Judge. 


Counsel for Johnson asks to have the sketch produced. 
Mr. Judge says he has not got it. 


69 X Q. How do you account for Mr. Adams making the model, 
Exhibit No. 3, different from your instructions ? 
230 A. I don’t account for it at all. 
70 X Q. Will you please examine Exhibit No. 3 and tell 
which pins appear to have been removed ? 
A. The two pins directly opposite the hole in the handle and 
which have been filed off. 
71 X Q. The one remaining is one of the end ones? 
A. Yes. 
72 X Q. In placing the tool together that is not the pin that would 
come between the two pins on the other handle, is it? 
A. It is the pin that would come between the other two pins on 
the other handle, or, in other words, it is the male pin. 
73 X Q. With what relation to the two pins on the other handle 
would the next or middle pin of Exhibit No. 3 come? 


Counsel for Hall objects to the question on the ground that there 
is no middle pins on the handle to which the question can apply. 

Counsel for Johnson wishes to show by this examination that 
there are two marks of pins and one whole pin on Exhibit 3, and 
that interlocking two pins with three pins the middle one of the 


_ three would be the only single pin that would lock both ways with 


the two pins, and that consequently if the pins had been removed 
intentionally it would be the middle pin that would be left, as 
either of the end pins would be inoperative by itself. 


A. Wouldn’t come to any relation at all. 
74 X Q. Where would the third or other end pin come with re- 
lation to the other two pins on the other handle when the two 


handles were put together? 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 95 


231 A. Witness gives the same answer as to the foregoing ques- 
tion, and also that they were filed off because they were in the 
way and superfluous. | 

70.X Q. Do you know where the other handle corresponding to 
Exhibit 3 now is? 

A. I think Ido. I will explain my reasons for thinking so, if 
you wish it, Some months ago I found the other handle, — for safe 
keeping, not knowing I had this one. Recently I found this handle 
in the scrap box. I will endeavor to produce the other handle. 

76 X Q. In your 16th answer you speak of a sketch made by 
Mr. Judge. Is that sketch in existence? 

A. My impression, as I have stated before, was that Mr. Judge 


‘had it. 


77 X Q. Was there anything shown on that sketch that was the 
improvement or invention of Mr. Judge ? 

A. No, sir. 

78 X Q. Was this Exhibit 3 the first model that you know of 
embracing the principle of interlocking handles in combination 
with the other parts of the nippers, as claimed in this interference ? 

A. I will have to answer the question in two ways. I had tried 
the interlocking of the handles as far back as the first day of Jan- 
uary, 1877, New Year’s Day, by drilling a hole in one handle and 
putting » pin in the other. The other change in reference to the 
spring was done about April, 1879, or May; I will not be positive 
as to the exact date; it won’t vary more than a week. 

79 X Q. After trying the experiments you have mentioned in 
your direct examination, with interlocking handles, did you make 
or order to be made any other models of complete nippers as work- 
ing patterns with or without the interlocking feature ? 

A. I did. 

S80 X Q. Please state what they are. 

A. We made two models with the changes—with the improve- 

ments. 
232 81 X Q. Did youmake any without the interlocking handle ? 
A. No. 


Adjourned to August 11th, 1881, at 9 o’clock a. m. 


New York, August 11th, 1881. 


Parties met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Mr. Harr continued by Mr. Exris: 


82 X Q. Who removed the two pins from Exhibit No. 3? 

A. My impression is that Mr. Adams did. 

83 X Q. Have you found and can you produce the other handle 
corresponding to Exhibit No. 3? 

A. I have found it, and now produce it. 

Handle offered in evidence and marked Hall’s Exhibit No. 3 X, 
August 11th, 1881, W. H. B. 
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84 X Q. What is the condition of the teeth on the handle you 
have just produced ? 

A. It has one perfect tooth or prong, and one has been broken off. 

85 X Q. Will you please place these two handles together so that 
the remaining tooth on Exhibit 3 will come between the tooth and 
the place where one is broken off on Exhibit 3 X, and say if that is 
the position that the teeth would be in relation to each/other in the 
nippers ? 

A. Witness does so, and says it is. 

* 86 X Q. Are you sure that statement is correct ? 
A. Iam quite sure. 
233 87 X Q. In your answer to Q. 26 you say that Moses C. 
Johnson was model-maker and draughtsman. Are you sure 
that was his position and employment ? 
. Lam. | 

88 X Q. Will you please refer to Exhibit 4 and say who actually 
made those parts? 

A. The forgings were made at the Colt Arms Company and were 
finished up by myself. 

89 X Q. What was the date of your finishing them up, and where 
did you do the work? 3 

A. It was in the early part or middle of January, 1879, at No. 57 
Hudson street, New York. 

90 X Q. Will you please examine Exhibit 5 and state when and 
where and by whom those plates were actually made? 

A. (Witness examines the plates and says as follows:) With the 
exception of the punching out by a punch and die, they were done 
at the same place, about the same time, by myself. 

91 X Q. Are they not exactly similar to all the plates made for 
your company’s nippers before your invention of the improvement 
in controversy ? 

A. They are not. 

92 X Q. What is the difference ? 

A. They are considerably narrower. I might add that the com- 
pany never made any of these large nippers from the plates so 
punched out. The plate blanks were afterwards all sold for scrap 
steel. 

93 X Q. What was the hole in the middle of the plate made for? 

A. For the purpose of screwing in the brass block which origi- 
nally held the spring. 

94 X Q. Is that brass block shown in your present application 
for a patent now in interference ? 

A. It is not. 

95 X Q. Did Exhibits 3, 4, and 5 all originally belong to the same 
pair of nippers? 

A. It is my belief that they did. 

96 X Q. Were there not other parts of nippers in the scrap heap 

where you found these parts ? 
234 A, There were some parts of the small nippers, but none 
of the large except them. I will add further to my answer 
that about a year ago I found this handle, 3 X, and put it away for 
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safe keeping; the other parts were missing; and finally found them 
about two months ago in the scrap box. 
97 X Q. How do you suppose they came to be thrown in the 
scrap box? 
A. It looks to me as if it had been done intentionally by some 
arties. 
98 X Q. Were either of the improvements shown in the exhibits 
ever adopted by your company in the manufacture of nippers ? 
A. They were. 
99 X Q. State the exact date as near as you can. 
A. I think some time during May, 1879. 
100 X Q. You say in answer to Q. 35, “ We had new dies made 


when the company commenced to manufacture the nippers on the 


new model.” When, where, and by whom were those new dies made? 

A. They were made by the Colt Arms Company some time about 
the latter part of May or Ist June, 1879, at Hartford, Conn. 

101 X Q. Up to what date did you go on making nippers which 
did not embody the improvements now in controversy ? 

A. We madea few dozen—say six dozen—prior to the Ist of Jan- 
uary, 1879, in Harlem. After the 1st of January, 1879, and up to 
the month of March, 1879, we made about the same number at 57 
Hudson street, New York. That wasall we manufactured of the old 
style. 

102 X Q. About what date was the V spring adopted in the manu- 
facture of your nippers? 

A. About August, 1878. I may add that we never used anything 
but the V spring. 

103 X Q. (Question and answer No. 49 read to witness.) Now do 
you make the statement that Mr. Johnson had made under Mr, 

Adams’ direction templates of the nippers with the improve- 
235 ments, of your knowledge? 

A. I know that I saw Mr. Johnson making the templates, 
and that Mr. Adams told me that they were being made under his 
direction. 

104 X Q. State, if you know, what the sketches were that you 
showed Mr. Adams, referred to in your answer No. 49, and where 
they are now. 

A. It was a sketch drawn from what I have alluded to as having 
experimented with in the month of January, 1877. To the best of 
my recollection the sketch was left with Mr. Judge; I have never 
seen it since. 

105 X Q. Who made that sketch ? 

A. Mr. Wm. Q. Judge. 

106 X Q. Is this thesame sketch that has been previously referred 
to as the sketch made bv Mr. Judge after your conversation at No. 
71 Broadway ? 

A. The same. 

107 X Q. How is it that the wording of your claim in the appli- 
cation now in controversey is substantially identical with the claim 
of the patent to Johnson, of October 5, 1880 ? 

A. Because Mr. F. A. Prescott was my attorney at the time, and 
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he told me that it must be similar to Mr. Johnson’s application, and 
said it was necessary to have it so. I raised the question with him 
at the time. 

108 X Q. Then your attorney made your invention for you, did 
he not? 

A. Hardly ; no, sir. : 

109 X Q. Was your application intended to be substantially a 
copy of Johnson’s patent? 

A. It was not. 

110 X Q. What was intended to be the difference ? 

A. It was intended to embody simply what I claimed. I had 
never seen Mr. Johnson’s specification. 

111 X Q. Did not Johnson’s patent suggest to you in any way the 

propriety of making an application for the same invention ? 
236 A. The propriety of making an application for a patent 
for those improvements was discussed by the board of direct- 

ors of the Interchangeable Tool Company as early as May, 1879. 
I suggested at the time of such discussion my doubts as to whether 
a patent could be obtained thereon; however, I afterwards applied 
for a patenta, bout the Ist of February, 1880. I applied for a patent 
for my invention in France, with the improvements, and obtained 
a patent therefor about the 12th of April. 


Witness produces a copy of the French patent and offers the same 
in evidence. 

Counsel for Johnson asks to have the whole patent with the speci- 
fication put in evidence. 

Counsel for Johnson also asks counsel for Hall to produce copies 
or the original of the votes of the board of directors of the Inter- 
changeable ‘vol Company relating to the application for the United 
States and French patents referred to by the witness. 


112 X Q. When you made your application for the French patent 
did you not suppose that you were making application for the im- 
provements described and shown in your patent of November 5, 
1878 ? 


Counsel for Hall objects to the question, as suppositions are not 
evidence, and that the application for the French patent will show 
what the petitioner was applying for and what he meant to cover. 

Counsel for Johnson intends to show by this witness, who has 

referred voluntarily to his French patent, that he presumed 
237 he was making an application for one thing while others 
connected with the company substituted another. 


A. No; on the contrary, I gave my attorneys a nippers, with the 
improvements, to make a drawing from. 


Cross-examination of Mr. Hall suspended to take up the examina- 
tion of Mr. J. F. Oliver. 


Cross-examination of Mr. Hai resumed: 


113 X Q. What was.the reason that you took the wording of Mr. 
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Johnson’s patent for your United States application instead of the 
wording which you sent for your French patent ? 

A. I did not take in consideration the French patent at the time 
at all. I was governed entirely by what F. A. Prescott told me was 
necessary to be done. 

114 X Q. What was the reason that you did not apply for your 
United States patent at the time you applied for your French 
patent ? 

A. For the reason that I did not think it necessary. 

115 X Q. Why was it not as necessary in the United States as 
in France ? 

A. AsI had taken no patent out in France, I considered it ad- 
poner to apply for a patent with all the improvements while I was 
about it. 


_ Examination of Hall adjourned, according to stipulation of par- 
ties dated this day; to be continued by notice. 


August 11, 1881. 
W. H. B. 


238 New York, October 12, 1881. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Redirect examination of THomas G. Hatt by Amos Broap- 
- NAX, Esq.: 


116. Q. Referring now to Exhibits No. 3 and 3 X, please to state 
whether or not they were the first practical steps taken by you at 
the works of the Interchangeable Tool Company to carry out in a 
practical manner the invention of Joining the two handles with a 
cog joint. 


Question objected to, as the question assumes that these steps 
were taken by witness, whereas it has been testified by this witness 
that these handles were made by another party; to which counsel 
for Mr. Hall adds that the testimony shows that this work was done 
under the direction of Mr. Hall. 


A. It was the first step. 

117 Q. This was done, as I understand you, by Mr. Adams under 
vour direction ? 

A. It was. 

118 Q. Now, please to fix the date, as near as you can, when that 
was done. 

A. It was about the fore part of May, 1879. 

119 Q. Please to state what the next step was taken by you in 
behalf of the tool company to practically apply this invention. 

A. The next step taken in the matter was the making of brass 
templates to show the working of the connection. 

120 Q. Were those templates to which you refer made substan- 
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tially of the form of the nipper handle, and having the cog 
239 in the one template and the recess in the other, and substan- 
tially as shown by M in Fig. 2 of the drawing making part 
of the patent granted to Moses C. Johnson Oct. 5, 1880, and num- 
bered 232,975, a copy of the specification and drawing of which I 


now hand you? 
Question is objected to as leading. 


A. It is precisely the same thing. 
' 121 Q. Please state who made those templates. 
A. Mr. Moses C. Johnson, to whom the patent referred to in your 


last question was granted. 


A copy of the specification and drawing of the patent granted to 
Moses C. Johnson Oct. 5, 1880, No. 232,975, is offered in evidence 
and marked Hall’s Exhibit 12, October 12 , 1881, J. E. B., notary 


public. 


122 Q. Please state, as near as you can, when it was that those 
templates were made. 

A. It was in the fore part of May, 1879, immediately after the ex- 
periment of inventing the pins in the handle. 

123 Q. AsI1 understand you, both Mr. Adams and Mr. Johnson 
were in the employ of the company at that time and were both 
workiig under your direction. 

A. They were both in the employ of the company at that time. 
The business of the company-was all under my supervision. 

124 Q. Were they at that time in the pay of the company and 
was the work done in the company’s time? 

A. They were in the pay of the company and the work was all 
done in the company’s time. 

125 Q. After these templates were made what was done next to- 
wards the making of a practical nipper ? 

A. The next step, to the best of my recollection, was the 

240 alteration of a model, previously made by Jenks & Co., so as 

to correspond with the templates which had been made, 
showing the connection of the handles. 

126 Q. That model that was made at the works of Jenks & Co.; 
please to state who it was that made that model, and who it was the 
model was made for. 

A. The model was made for the Interchangeable Tool Company, 
of which I was president. Mr. Moses C. Johnson made it, or the 
greater part of it. I think Mr. Jenks said he had to call other men 
in to work on it also, as there was great delay in having the work 
done; saw Mr. Johnson working on it myself. 

127 Q. When was that model made? 

A. I think about January, 1879. 

128 Q. Please to state if that model was like the model Hall’s 


Exhibit No. 8. 
A. It was similar to this, with the exception of the pin across the 


throat. 
129 Q. Recurring now to the templates, please to state whether, 
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after the templates were made and before the nipper was altered 
to put the cog connection between the handles, was there a drawing 
made of the nipper showing it in its completed form. 

A. I think there was. 

130 Q. Who made that drawing? 

A. Mr. M. C. Johnson. 

131 Q. Was it made at the works of the company ? 

A. Itywas not. 

132 Q. Where was it made ? 

A. I understood 1t was made at Mr. Johnson’s house. 

133 Q. Did Mr. Johnson make it for the company ? 

A. He did. 

134 Q. Did the company pay him for making it? 

A. To the best of my knowledge and belief the company paid 


him. 
241 135 Q. Did he make the drawing as overtime for the com- 


pany ? 

A. I so understood it. | 

136 Q. Who directed him to make the drawing ? 

A. I think Mr. Adams told him to do so directly. 

137 Q. Did you authorize Mr. Adams to have it done ? 

A. I had a conversation with Mr. Adams in reference to Mr. John- 
son making the drawing. He(Mr. Adams) remarked that we had 
no facilities for drafting at the factory, and suggested that Mr. Juhn- 
son would do the work overtime if we paid him for it. I told him 
to have it done. 

138 Q. Was that the first drawing that Mr. Johnson made of the 
nipper with the cog connection ? 

A. The first of which I have any knowledge or recollection. 

139 Q. Where is that drawing ? 

A. It disappeared mysteriously out of the shop of the company, 
with the templates and model and all connected with it. 

140 Q. When did you last see the drawing ? 

A. I don’t think I have seen it since January, 1880, though it was 
considerably later than that when I looked for it. 

141 Q. Where was the shop then ? 

A. At 57 and 59 Hudson street. 

142 Q. When was that drawing made? 

A. That was made in the fore part of May, 1879. 

143 Q. What size of nipper did that drawing represent ? 

A. The 5 in., or No. 2. 

144 Q. Did that drawing represent a larger nipper than this draw- 
ing, Exhibit No. 1? 

A. It did. Exhibit No. 1 is for the No. 1 nipper, not yet manu- 
factured, excepting the model made after that drawing, now in pos- 
session of the company. | 

145 Q. This drawing to which we have been referring as the first 

drawing which Mr. Johnson made of the nipper—was the 
242  nipper that Mr. Johnson altered made after that drawing—I 
mean was it made like that drawing ? 

A. It was. 

14—186 
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146 Q. How long was it after the drawing was made before the 
nipper was altered to correspond with the drawing ? 

A. I think about a week. 

147 Q. And the work,as I understand you, of altering the nippers 
was done by Mr. Johnson in the pay of the company ? 

A. It was. | 

148 Q. Where is that nipper ? 

A. AsI have stated before, it has disappeared mysterioypsly. I 
don’t know where it is. 

14U Q. Please to state where you last saw that nipper, as near as is 
you can recollect. 

A. It was somewhere about January, 1880; just prior to the re- 
moval of the company’s factory to Milford. 

150 Q. Did the company manufacture any nippers after that 
model? And, if so, state as near as you can how many. 

A. Between 40,000 and 50,000. 

151 Q. Please to state if that nipper embraced and included all of 
the parts and combination of parts illustrated in the drawing and 
described in the specification of the patent granted to Moses C. John- 
son October 5, 1880, marked Hall’s Exhibit 12. 

A. It was the same thing precisely. 

152 Q. And it was that nipper, as I understand you, for which 
you applied for a patent in France, and for which a patent was 
granted you in France, as shown by Exhibit No. 11 in this case ? 

A. The same; the drawing was made from one of the nippers so 


manufactured. 7 
153 Q. In your previous examination you referred to a patent as 
having been granted to you for an improvement in nippers in 1867. 
Please to state how many nippers you manufactured uuder that pat- 
ent, if any. 
243 A. I think 40,000 or 50,000. 
154 Q. How long did you continue to manufacture nippers 
under that patent? 
A. Several years. 
155 Q. When did you discontinue? ) 
A, I think the last I did in regard to that nipper was in 1874 or 
1875. 
156 Q. Please to give the number and date of that patent. 
A. Ido not recollect of my own memory, but referring to the 
Patent Report it is number 64664, and dated May 14, 1867. 
Counsel for Hall gives notice to counsel for Johnson that upon the - 


hearing of this interference he will use this patent in evidence as a 
record of the Patent Office. 


157 Q. In your previous examination you stated that in the year 
1877 you had made an experiment of joining the two handles of a 
nipper together, which experiment you say consisted of a pin in one ; 
handle and a hole in the other, the pin to work in the hole. Please 
state whereabouts the pin and the hole were placed in that experi- 
ment in the handle. 
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Question objected to by counsel for Johnson, as it refers to matters 
vrevious to the sworn date of the conception of Hall’s invention in 
is preliminary statement. | 
A. It was in the inside of the handle opposite the hole, for the 
2rews or fulerums of the lever or handles. 
158 Q. What time was it in 1877 that you made that experiment? 
Same objection. 


A. It was the first day of January, 1877. 
» 244 159 Q. Whereabouts were you when you made that experi- 
ment? 


Same objection. 
A. At my own house and residence. 


160 Q. What kind of nippers did you have on which you made 
the experiment? 


Same objection. 


A. A pair similar in construction to Hall’s Exhibit 8, leaving out 
the centre hole and the pin between the jaws. 

161 Q. At the time of that experiment were you manufacturing 
nippers similar to Hall’s Exhibit 8? 

Same objection. 

A. I was not; I was not in the nipper business at that time. 

162 Q. How did you come to have a nipper of that construction 
substantially to make the experiment with ? 


Same objection. 
A. I made wooden patterns, from which I had brass castings made, 
of which I made the nipper. 
163 Q. Did you make the nipper yourself? 
Same objection. 
A. I did. 
i164 Q. What tools did you have at the house for making the ex- 
periment with ? 
‘Same objection. 
A. Iam a piano forte maker by trade; I did the work with tools 
employed in that profession—a vice, a file, and a drill stop. 
245 165 Q. Was it that experiment that you explained to Mr. 
Robert W. Crane in Harlem, at the shop of the company, in 
the fall of 1878? 


Same objection. 


A. It was. | 
166 Q. And about which Mr. Crane testified yesterday and tried 


to make a sketch of ? 
Same objection. 
A. The same experiment. 


~ 
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167 Q. And was it this same experiment that you afterwards told 
Mr. Wm. Q. Judge of? 


Same objection. 


A. The same one. 

168 Q. Now, in making your preliminary statement in this case, 
why did you not set up the facts of this experiment and the fact of 
your communicating it to these other gentlemen, as you have testi- 
fied and as they have so testified ? 


Same objection. 


A. Because Mr. F. A. Prescott, who was my attorney at the time 
and who was familiar with all the facts as to the previous experi- 
ment, told me that he did not want to go back of January, 1879. 

169 Q. Did you give Mr. Prescott the facts about your experiment 
in 1877 and the fact of yourcommunicating it to others at or before 
the time he prepared your preliminary statement in this case ? 


Same objection. 


A. Mr. Prescott was aware of those facts as early, I think, as 
March, 1879. He therefore knew them before he prepared the 
papers. 
246 170 Q. How did Mr. Prescott come to be familiar with the 
facts as stated ? 


Same objection. 


A. I was quite intimate with him about that time; met him quite 
frequently, and he was a guest at my house on a number of ocea- 
sions, where I had conversations with him. 

171 Q. Who is Mr. Prescott? Where did you make his acquaint- 
ance? Through whom ? 

Same objection. 

A. He resides at Washington, or did at that time. I was intro- 
duced to him by Mr. William Q. Judge in the latter part of 1878; 
understood he was an attorney. 

172 Q. Who retained him as solicitor in this case to apply for the 
patent ? 


Same objection. 


A. He was retained originally by Mr. A. Gustam, who had pre- 
viously been secretary of the Interchangeable Tool Company. 
173 Q. Was Mr. Prescott a friend of Mr. Gustam also ? 


Same objection. 


A. He was. 
174 Q. Did Mr. Prescott prepare and file the preliminary state- 
ment for you in the matter of this interference ? 


Same objection. 
A. He did. 
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175 Q. And did he also prepare and file the application in inter- 
ference here? 


Same objection. 
247 A. He did. 
176 Q. At the time that he prepared the preliminary state- 


ment in this interference did he read it to you before you swore to 
it or did you read it yourself? 


Same objection. 


A. I think he read it for me. 
177 Q. Did he call your attention especially to the dates given in 


‘ the statement of the conception of the invention and its perfection ? 


Same objection. 

A. My recollection is that at the time we talked over the whole 
subject, including a reference to the experiment of 1877, he at that 
time told me that it was unnecessary to go back of the Ist of Janu- 
ary, 1879; he said that would cover the whole case. 

178 Q. Up to the time that I appeared as.counsel in this case and 
superseded Mr. Prescott how much money had you or your com- 
pany paid him for his services in filing this application for the pat- 
ent and in this interference? 

Same objection. 

A. As near as I can recall now, he has received something like 


six hundred dollars. 
179 Q. During the time he was attorney:in this matter did he fre- 


quently apply to you or your company for money ? 
Same objection. 


A. He did. 
180 Q. Please to look at the letter I now hand you and state 
whether it is in the handwriting of Mr. Prescott and is addressed to 


you. 
Same objection. 


248 A. It is in Mr. Prescott’s handwriting ; was addressed to 


and received by me. 
181 Q. Was this letter an application to you by Mr. Prescott for 


money to be used in obtaining this interference ? 
Same objection. 
A. It was. 


Letter offered in evidence and marked Hall’s Exhibit No. 13, Oct. 
12, 1881, J. E. B., notary public. 

182 Q. State, if you please, whether or not, previous to Mr. Pres- 
cott being employed by you to apply for this patent in interference, 
you employed any one else or directed any one else to be employed 
to make an application for a patent for this same invention. 


Same objection. 
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A. Mr. William Q. Judge, under my direction, employed Mr. 
Amos Broadnax as my attorney to apply for a patent on the nippers 
as improved. 

183 Q. State whether or not Mr. Broadnax prepared an applica- 
tion and sent it to you for execution. | 
Same objection. | 
A. He did. 

184 Q. And did vou execute it ? 


Same objection. 


A. To the best of my recollection, I did. 
185 Q. Please to look at the paper I now hand you and state if you 
recognize it as the specification which Mr. Broadnax prepared 
249 and which you executed. 


Same objection. 
A. I do recognize it as such, executed by myself. 


Paper offered in evidence and marked Hall’s Exhibit No. 14, Oct. 
12, 1881, J. E. B., notary public. 


186 Q. Please to look at the drawing I now hand you and state, 
if you please, whether it includes and embraces the several parts or 
combination of parts of the invention in controversy in this inter- 


ference. 
Same objection. 


A. It does. 


Drawing offered in evidence and marked Hall’s Exhibit No. 15, 
Oct. 12, 1881, J. E. B., notary public. 

Counsel for Johnsun calls the attention of the Patent Office to the 
attempt to prove the date of the conception of the invention of 
Thomas G. Hall to have been earlier than the date stated in his 
preliminary statement, and makes formal objection to so much of 
the testimony of this witness as would appear to relate to the con- 
ception of the invention of any part of the matter in controversy 
antecedent to the date given by Hall in his preliminary statement. 


187 Q. State, if you please, how long Mr. Moses C. Johnson con- 
tinued in the employ of your company. 
250 A. About a year; from about May 1, 1879, until May 1, 
1880. 

188 Q. During that time how many nippers did you manufacture ? 
A. About 25,000 to 30,000. 

189 Q. Were those nippers like that shown and described in the 
patent to Moses C. Johnson, Hall’s Exhibit 12? 

A. They were. 

190 Q. Did Mr. Johnson during that time or at any time make 
any claim to the invention described, illustrated, or claimed in that 
patent of his? 

A. He never did, to my personal knowledge. 
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191 Q. Did he make any objection to the company manufacturing 
the nippers that you ever heard of? 
A. He never did. 


Cross-examination of witness by T. G. Ex.is, Esq., counsel 
for Mr. Johnson : 


192 X Q. In your direct examination you speak of a wooden 
pattern and brass castings that you made in 1877. Where are they 
now? 

A. I do not know. 

193 X Q. When did you last see them ? 

A. Two and a half or three years ago, I think. 

194 X Q. Did they disappear mysteriously ? 

A. No. 

195 X Q. What became of them ? 

A. They have probably been lost or mislaid. 

196 X Q. Have you searched in thescrap box at the Interchange- 
able Tool Co.’s shop for them ? 

A. No; they were never in the possession of the Interchangeable 
Tool Co. 

197 X Q. In your direct examination you refer to a drawing made 
by Johnson, a brass template made by Johnson, and a model that 
disappeared mysteriously. Have you searched in the company’s 

scrap box for them ? 
251 A. I have not. 

198 X Q. In your direct testimony you have stated that 
Exhibits 8 and 5 were found in the company’s scrap box. Why 
did you search for these things there and not for the others men- 
tioned ? 

A. I did not search for them at all; I found them accidentally. 

199 X Q. Had they, too, mysteriously disappeared ? 

A. I thought it was somewhat mysterious after I found them. 

200 X Q. In your answer to Q. 148 you commenced to say some- 
thing about Mr. Thomas H. Thompson and was stopped by counsel. 
Who is he? 

A. He isa gentleman residing in Hartford,Conn. He succeeded 
Mr. M. C. Johnson as foreman at the factory. 

201 X Q. When you made your preliminary statement in this 
interference did you see or hear read the first paper that you swore 
to before signing and swearing to the same ? 

A. I think I either heard it read or read it myself. 

202 X Q. Are you not sure about this point? 

A. Not positive—that is,am not positive whether I read it or 
heard it read. 

203 X Q. With regard to the additional preliminary statement 
that you made, did you hear that read or see thesame before signing 
and swearing to it? 

A. I give the same answer as before. I frequently sign papers 
read to me, especially at night, on account of my eyes. 

204 X Q. Then were you not aware that when you swore the first 
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office, No. 57 Broadway, New York. Of this please take notice. 
Yours very truly, AMOS BROADNAX. 


Dated Sept. Ist, 1881. 
Theodore G. Ellis, Esq., Hartford, Conn. 


} 4 


SEPTEMBER 5D, 1881. 
Due and timely service of a copy of the foregoing notice is hereby 


admitted. 
. THEO. G. ELLIS, 
Att’y for Johnson. 
Tuomas G. Hatt vs. Moses C. JoHNSoN. 
256 In the United States Patent Office. 


Interference. Cutting Nippers. 


New York, September 5, 1881. 
Parties met pursuant to notice hereunto annexed. 
Present: Amos Broadnax, Esq., of counsel for Hall, and Theo. G. 
Ellis, Esq., counsel for Johnson. 


Mr. WILLIAM Q. JUDGE, a witness produced on behalf of Hall, 
being duly sworn, deposes as follows: 


1 Q. Please state your name, age, residence, and occupation. 

A. Name, William Q. Judge; age, 30 years; residence, Brooklyn, 
N. Y.; occupation, lawyer. 

2 Q. I place in your hands a letter from the Patent Office, dated 
June the 4th, 1881, signed by the Commissioner of Patents, being 
the declaration of interference and statement of the subject-matter 
of the interference between the patent granted to M. C. Johnson Oc- 
tober 5, 1880, and numbered 232,975, for an improvement in cut- 
ting plyers, and the application of Thomas G. Hall, No. 31902, for a 
patent for the same invention, filed April 27,1881. Please state 
whether you are acquainted with the parties to said interference, 
and please to relate such knowledge as you may have of the inven- 
tion in controversy, giving the dates when you first came in posses- 
sion of such knowledge. 

A. Iam well acquainted with both of the parties, Johnson and 

Hall. I made Mr. Hall’s acquaintance in the early part of 
257 the year 1878. 1 made Mr. Johnson’s acquaintance in the 

early part, I think, of the year 1879. I was employed by 
Mr. Hall and his friends, not including Mr. Moses C. Johnson, to 
incorporate a company under the laws of the State of New York, 
svon after I made his acquaintance, for the manufacture of cutting 
nippers, of which I then sawa sample. I had heard of Mr. Thomas 
G. Hall’s invention of cutting nippers or plyers for a long time pre- 
vious to making his acquaintance from his brother-in-law, and im- 
mediately after making his acquaintance he handed me the specifi- 


September, 1881, at nine o’clock in the forenoon of that day, at my 
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. cation and drawing, which I now produce, and told me it was his 
early invention of cutting nippers, upon which the sample, which 
he then also showed me, was an improvement. | 
The nipper which the company I have spoken of was to manu- 
facture had not at that time been patented, but application was about 
to be made for a patent. It was a nipper having two handles, which 
operated two Jaws between two plates, which plates held the jaws 
and handles together. The jaws were thrown apart by a V-shaped 
spring. While the application for a patent was pending the com- 


+ pany was organized and Mr. assigned to it his invention and 
= ‘all improvemetts he might thereafter make. Mr. Hall and his 
' friends were constantly, almost every day, in consultation with me 


not only about legal matters, but also in my presence were con- 
; stantly talking about the invention—about Mr. Hall’s manufacture 
of the old invention of 1867 and other matters connected with the 
J business. The company was organized August, 1878, under the 
name of the Interchangeable Tool Company. A man named Crane, 
who was emploved in the navy yard, Brooklyn, machine shops, was 
hired in June or July, 1878, to my personal knowledge, to make 
models of the nippers. He made one or two—one large-sized one 
I remember distinctly. 
Shortly after that, in the summer of 1878, a shop was hired in 
Brooklyn, near Broadway and Lafayette avenue, where this 
258 Mr. Crane went on with the making of tools, models, ete., for 
this nipper, and Mr. Hall was there making experiments. 
The Crane I refer to is named Robert W.Crane. It was well under- 
stood between Mr. Hall and the members of the company that the 
nipper was not perfect, and therefore those experiments. The im- 
perfection was the failure of the jaws to move together at a uniform 
rate. Very soon after that, I think before October, 1878, the com- 
pany hired a shop in Harlem, two or three streets from the river, 
4 near Second avenue, to which they removed and where Mr. Hall 
| and Mr. Crane continued to work on the nippers. Experim -nts 
were then made by Mr. Hall, to my personal knowledge, for the 
purpose of perfecting the Jaw motion and the mode of retaining 
the V-shaped spring. I positively swear that V-shaped springs were 
made in that shop and used in that nipper, at first alone and after- 
wards in connection with a brass tit, and after that again alone, for 
I was often in that shop, and four or five times for amusement hare 
if made several of those V-shaped springs, excepting the tempering 
| with the tools and wire there for that purpose. 

Between the date of the hiring of the Brooklyn shop and the re- 
moval from Hariem to Hudson street Mr. Hall, Mr. Oliver, Mr. 
| David L. Harris, and Mr. A. Gustam, both singly and in company 
) with each other and at many different times, were in my office, No. 
71 Broadway, New York, where they discussed with Mr. Hall the 
subject of the improvement of the nippers in relation to the motion 
of the jaws and the retaining of the spring. On one occasion, in 
, the winter of 1878—stop; I am mistaken; it was in the fall of 1878 
i and before tne removal of the company from Harlen—Mr. Hall, 
myself, and a stranger, whose name I[ have forgotten, but who 
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compensation, saying that to him was due the cog arrangement in 
the handle. The improvements shown in Exhibits 3,4,and 5 were 
adopted with the modification that 1t was decided to have the Colt 
Arms Company alter the handle dies so that there should be a pro- 
jection of metal on the handles from which cogs could be made An- 
stead of wire teeth or cogs. 

When this change was decided upon—which was shortly after J. 
M. Adams’ employment by the company—Mr. Johnson was given 
the work of making the necessary drawings and models to carry 
out the improvements, among which were a lip on the jaw to hold 
the spring and a stop pin or screw in the handle to arrest the mo- 
tion, and nippers were made thereafter as soon as possible after that 
pattern or model. 


Counsel for Johnson formally objects to so much of the foregoing 
answer as Is derived from hearsay. 


3 Q. You say that immediately after making the acquaintance of 
Mr. Hall he handed you the specification and drawing of a patent 
for nippers, which you produce. Piease state whether or not the 
copy of the specification and drawing which you produce is the 
specification and drawing of letters patent to Thomas G. Hall, dated 
May 14th, 1867, No. 64664. 

A. Yes, sir. 


Copy of specification and drawing referred to by witness put in 
evidence and marked Hall’s Exhibit No. 6, Septeinber 5, 1881, W. 
H. B. 


263 4Q. You say that the nipper the Interchangeable Tool 
Company was organized to manufacture had not been pat- 
ented at the time the company was organized. Please to state 
whether that nipper was afterwards patented, and give, if you can, 
the date of that patent. 
A. It was afterwards patented, and the patent is dated November 
5, 1878. 


A copy of the specification and drawing of said patent offered in 
evidence and marked Hall’s Exhibit No. 7, Sept. 5, 1881, W. H. B. 


5 Q. State, if you please, whether the nipper described in the patent 
of November 5, 1878, is the same nipper of which Mr. Moses C. 
Johnson made the model while in the employ of Jencks or Jencks & 
Co., as you have stated. 

A. It is; but the model for the application for that patent was not 
made by Johnson. The application was made before Johnson knew 
anything about it. 

6 Q. But the model was, as [ understand, the same substantially 
as the nippers described and illustrated by the patent ? 

A. It was. 

7Q. Was that model made before or after the patent was 
granted ? 

A. It was made after the patent was granted, to the best of my 
recollection. 
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8 Q. After that model was made did the Interchangeable Tool 
Company manufacture nippers like the model made by Jencks or 
Jencks & Co.? 

A. They may have made some in the shop, but they never sold 
any. 

9 Q. Now, please to fix the date, as near as you can, when Jencks 
& Co. made that model. 

A. Iam not sure, but I think it was between October, 1878, and 
January, 1879. 

10 Q. Is that model in existence ? 

264 A. I believe it is, but do not know. 

11 Q. Please to look at these nippers I now hand you and 
state, if you please, how the nipper made by Johnson at Jencks & 
Co.’s differed from it. 

A. As near as I can recollect, in not having a pin running from 
one jaw to the other or the brass tit to hold the spring. 

12 Q. By the pin you mean the guide pin immediately under the 
cutting edges of the nipper in its throat? 

A. Yes, sir. 

13 Q.. And by the brass tit you mean the little brass piece that 
supports the spring and is held by the countersunk screw in the 
middle of the check plate? 

A. Yes. 


Nippers referred to offered in evidence and marked Hall’s Exhibit 
No. 8, September 5, 1881, W. H. B. 


14 Q. Did the Interchangeable Tool Company manufacture nip- 
pers like the Exhibit 8? 

A. They may have made some in the shop, but never sold any. 

15 Q. Please to fix the date, as near as you can, when you first 
saw the Exhibits Nos. 3 and 3 X. 

A. It must have been in the early part of the year 1879; M. C. 
Johnson was then in our employ. 

16 Q. Can you recollect whether it was cold or warm weather 
when you saw them? 

A. I think it was cold weather. 

17 Q. Who was present when you first saw them ? 

A. J. M. Adams, Thomas G. Hall, A. Gustam, and, I think, J. 
F. Oliver. 

18 Q. At the time you first saw the Exhibits Hall 3 and 3X did 
Mr. Hall explain to you the object of the pins opposite the fulcrum 
and claim it as his invention ? 

A. He did both, and, further, referred to its being a return to his 

old invention of 1877. 
265 19 Q. What did Mr. Hall say was the object of these pins 
in these handles, Exhibits 3 and 3 X ? 

A. He said that their object was to cause the handles and jaws, 
principally the jaws, to move together with regularity and to pre- 
vent one jaw from moving any faster than the other. 

20 Q. Previous to the time of your first seeing these Exhibits 3 
and 3 X did Mr. Hall tell you of this invention and explain it to 
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you in such manner as to enable you to understand it; and, if so, 


when? State as near as you can recollect. 

A. He spoke to me about it first when I first met him, before 
August, 1878, so that I understood what he meant, and afterwards 
before November, 1878, and at different times before these Exhibits 
3, 4,and 5 were made. I made several drawings for him showing 
cogs in the handles, which we then called the gear arrangement ; 
but all of those sketches have been lost or mislaid, except the one I 
have produced. 

21 Q. Referring now to the sketch which you have produced, and 
which shows a cog union between the two handles at the fulcra, 
state, if you know, when it was that you made that sketch. 

A. I think it was in Octoker, 1878, although I may be mistaken, 
I made so many, and that may have been the one I made for Mr. 
Hall after the conversation with Curtis. 

22 Q. Was Mr. Hall present when you made this sketch, and was 
it made for him to illustrate his idea of joining the two handles 
with a cog union or gearing, as you have expressed it? 

A. Mr. Hall was present and it was made to illustrate his idea, 
and he at that time made the little sketch in the lower left-hand 
corner. 


Sketch referred to by witness offered in evidence and marked 
Hall’s Exhibit No. 9, September 5th, 1881, W. H. B. 


266 23 Q. Was this sketch, Hall’s Exhibit No. 9, and those like 
it made about the same time—made before or after you saw 
this drawing, Hall’s Exhibit No. 2? 

A. I cannot say; I have made so many, both for Mr. Hall in that 
rough manner in my own house and in Mr. Gustam’s house at 
various times between September, 1878, and May, 1879, that I can- 
not identify this one. 

24 Q. Please to examine the nippers I now place in your hands 
and state whether the Interchangeable Tool Company has made or 
caused to be made any nippers like that. 

A. They have; over 30,800, I should think. 

25 Q. State, if you please, when it was that the Interchangeable 
Tool Company made or caused to be made the first nipper like that 
referred to by you in your last. answer. 

A. I cannot tell.exactly, except that it was ‘after the removal to 
Hudson street. 


Nippers offered in evidence and marked Hall’s Exhibit No. 10, 
September 5th, 1881, W. H. B. 


26 Q. State, if you please, who it was that made the first nipper 
like this Exhibit No. 10 for the Interchangeable Tool Company. 

A. The first one, I think, was the model which was made by M. 
C. Johnson while in our em ploy. I meant to say the employ of the 
company. 

27 Q. State, if you please, whether this nipper, Exhibit No. 10, 
was made by the company as the perfected invention of Thomas G. 
Hall, of which Exhibits 3,3 X, 4, and 5 were the rude embodi- 


ments. 
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Question objected to by counsel for Johnson as leading, as sug- 
gesting to the witness the exact answer required, and as containing 
assumptions not warranted by previous testimony. 


267 A. It was; excepting the large hole in the plate, which has 
been made to show the inside. . 

28 Q. At the time Mr. Johnson was in the employ of the Inter- 
changeable Tool Company and was making the model of the nippers 
Exhibit 10 did he lay claim to the nipper as his invention ? 

A. He did not, to my knowledge. 

29 Q. Did he claim to be the inventor of a part of the nipper ? 

A. He did not, tomy knowledge; but at that time, while working 
on this very thing, frequently spoke of his endeavors to make sym- 
metrical and perfect the toe end of the handles and about the shape 
and curve which should best be given to the cogs already decided 
upon; and at no time at any of these conversations, when he was 
working on this spur and notch arrangement, did he allude to the 
fact that he had already, in October, 1878, invented the same thing. 
He knew at that time that I was the company’s lawyer, and that I 
would have charge of their business of patenting, etc. 

30 Q. At the time that Mr. Johnson was making the model of the 
nippers, Exhibit No. 10, did he have knowledge that it was the in- 
tention of the company to patent it as the invention of Mr. Hall? 

A. I do not know. 

31 Q. When did you first have knowledge that Mr. Johnson 
claimed to be the inventor of this nipper or any part of it? 

A. In August, 1880, Mr. Henry G. Thompson, of Milford, in the 
company’s shop at Milford, Connecticut, informed me and several 
others that he had a patent or was about to have issued a patent for 
this improvement in the name of M. C. Johnson, assignor to Thomp- 
son. 

32 Q. State, if you know, when Mr. Hall first took steps to apply 
for a patent for this invention of the nipper, Exhibit 10, and state, 
if you please, what steps he took to that end. 

A. He first took steps to that end in 1879, when the im- 

268 provement was perfected, but they were never carried to com- 
pletion because the company had barely sufficient money to 

meet its pay-roll. The next step that was taken was to apply for a 
patent through Munn & Co., in France, upon the improved nipper 
claimed by Johnson, which application was started in December, 
1879, but was not put on Munn’s books until January 31, 1880, for 
the same reason—lack of money; and when it was formally begun 
by them the fee had to be borrowed, the intention being to imme- 
diately apply in the United States. The French application was 
then made because a French trade was then offered for those nip- 

ers. 

‘ After that time there was no money for the United States patent, 
and when H. G. Thompson, Esq., informed us of his procuring the 
application in the United States by Moses C. Johnson for the same 
thing the Interchangeable Tool Company had Amos Broadnax, Esq., 
draw up an application for a patent in the United States for the im- 
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provement, which was sworn to by Thomas G. Hall, in Milford, 
Conn., but nothing further was done about it, because the company 
was failing, and in a few weeks thereafter was put in the hands of a 
trustee, under the Connecticut law. 

33 Q. You say that a patent was applied for in France for this 
invention. Please to state whether a French patent was /obtained 
for this invention. Please to state whether vou recognize the paper 
I now hand you as a copy of the specification and drawing of that 
application. 

A. Yes, sir; Ido. This copy of the specification was made by 
me from the original patent ; the drawing is the original one sent 
from France. 


The drawing of the French patent and copy of the specification 
offered in evidence and marked Hall’s Exhibit No. 11, Sept. 5, 1881, 
W. H. B. 


(Signed) WILLIAM Q. JUDGE. 


269 Cross-examination of William Q. Judge waived by counsel 


for Moses C. Johnson. 
WILLIAM H. BROADNAX, 
Notary Public. 


NEw York, August 11, 1881. 


Mr. J. F’. OLIVER, a witness produced on behalf of Hall, deposes as 
follows: : 


1 Q. Give your name, age, residence, and occupation. 

A. My name is James F. Oliver; age, 28 years ; residence, Brook- 
lyn; am purser of a steamboat at present. 

2 Q. Do you know Thomas G. Hall, J. M. Adams, and Moses C. 
Johnson ? 

A. Yes. 

3 Q. What was your position in the Interchangeable Tool Com- 
pany from its organization until you ceased to be an officer of it? 

A. I was its treasurer from its organization until about February 
20th, 1880. From that time until about January, I think, 1881, I 
was its secretary. 

4 Q. State what your duties were during those timesand the quality 
of your connection with its affairs. 

A. Up to January Ist, 1880, I had no active part in the company’s 
business ; I had charge of its funds simply, and visited its office for 
a short time about twice a week. After January 1st, 1880, I was its 
book-keeper, and did the office work of the company. 

5 Q. How often were you in communication with Mr. Hall in re- 
lation to the nippers during all that time? I mean as nearly as you 
can recollect. 

A. At irregular intervals of from to or three days to a week up to 
pe February 20, 1880; from that time until September, 1880, 

ally. 
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270 6 Q. Do you remember when the shop in which Mr. Hall 

worked for the company was in Harlem and the kind of 
nippers there being made? If so, please state all you know on that 
subject. | 

A. The company’s shop was in Harlem from about September, 
1878 or 1879—I think it was 1878—until about January, 1879. The 
nipper being made about that time was a pair of handles operating 
as levers on the ends of a pair of cutting jaws, these four parts being 
held together by two plates fastened with four screws, which formed 
pinions or fulera upon which the handles and jaws moved. The 
jaws were held apart by a V-shaped spring, which spring was sup- 
ported by a brass block held between the plates by a screw. 

7 Q. Give the chronological order of the employment by the com- 
pany of J. M. Adams and Moses C. Johnson and their duties and 
positions. 

A. I cannot recollect the dates exactly. Mr. J. M. Adams was em- 
ployed about April 10th; Mr. M. C. Johnson about a week later, to 
the best of my recollection. It was subsequent to the employing of 
Mr. Adams, Iam positive. Mr. Adams was employed as foreman, 
and to see that the models, tools, and machinery for manufacturing 
a perfect nipper were properly made and put in working order. 
Mr. Johnson was employed as his assistant and under his direction, 
as model-maker and at times draughtsman. 

S Q. State, if you know, when the question of altering the handles, 
the adjustment of the spring, and the addition of a stop-screw in the 
handles arose, and the circumstances connected therewith, as fully 
as possible. 

A. I first heard 


Interrupted by counsel for Johnson, who asks the magistrate to 
instruct the witness that he is only to state what he knows from his 


personal knowledge. 


271 #£My first knowledge of a proposed change in the handles 

came from a conversation between Mr. Hall, Mr. Judge(Wm. 
Q.), and myself, had in Mr. Judge’s office. On that occasion the 
question of putting a gear between the handles was mentioned, by 
which of the party I do not remember. A nipper patented by Mr. 
Kennedy was alluded to, and the question of applying the gear prin- 
ciple used in the Kennedy ‘nipper to Mr. Hall’s invention was dis- 
cussed. Mr. Judge(Wm. Q.) made a sketch showing an application 
of the gear to Mr. Hall’s nippers. I remember Mr. Hall saying that 
he had tried the same device, and that it did not seem to him to be 
all that was needed, for the reason that it did not provide against 
the striking together of the cutting edges of the jaws, and that he 
thought he could devise a better way to perfect the tool. 


Examination of Oliver adjourned to August 12, 1881. 
The examination of the witness further adjourned, according to 
stipulation of counsel, dated Aug. 11, 1881. 
WM. H. BROADNAX, 
Notary Public. 
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272 In the United States Patent Office. 
Tuomas G. Hatt vs. Moses C. JOHNSON. 
Interference. Nippers. 


Theodore G. Ellis, Esq., Hartford, Conn. : 
Please to take notice that on Monday, the tenth day of October, 
1881, at ten o’clock in the forenoon of that day, at my office, 57 
Broadway, in the city of New York, I will proceed to take the testi- 
mony of Thomas G. Hall, J. F. Oliver, Henry S. Rogers, Thomas H. 
Thompson, and Edgar L. Pope and others, to be used upon the hear- 
ing of said interference on behalf said Hall, and you are invited to 
be present and cross-examine. | 
Very respectfully, AMOS BROADNAX, 
Attorney for Hall. 
Dated October 5, 1881. 


Service accepted. 
THEO. G. ELLIS, 
Attorney for Johnson. 


273 New York, Oct. 10th, 1881. 


Parties met pursuant to notice and adjourned until Oct. 
1ith, 1881, 10 o’clock a. m. 


New York, Oct. 11, 1881—10 a. m. 


Parties met pursuant to adjournment. 
_ Present: Amos Broadnax, counsel for Thomas G. Hall; Theodore 
G. Ellis, counsel for Moses C. Johnson. 


Counsel stipulate that no objection shall be taken to the testimony 
about to be put in on behalf of said Hall, upon the ground that it was 
not taken within the time limited by the Patent Office for the put- 
ting in of testimony on behalf of said Hall, or upon the ground 
that the names of the witness or witnesses were not sufficiently given 
in the notice. 


The examination of J. F. OLIVER resumed: 


9 Q. Question and answer 6 in in your previous examination is 
as follows: 


(Counse! reads question and answer.) 


Please to state, if you can, definitely whether it was in September 
1878 or 1879, that the shop was in Harlem. 

A. Iam positive that it was in September, 1878. 

10 Q. I read to you question and answer No.7 of your previous 
examination. 


P] 


(Counsel reads question and answer.) 


Please to state what year it was that Mr. Adams and Mr. Johnson 
were employed in April, as you stated in that answer. 
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A. It was in the year 1879. 

11 Q. I place in your hands a pair of nippers, being Exhibit No. 
10 in this case. Please to state when or where you first saw a pair 
of nippers of that construction. 

A. In the Interchangeable Tool Company’s shop, in Hud- 
274 son street, New York. It was about July Ist, 1879. 

12 Q. Was that the nipper to which you refer in your last 
answer a perfected nipper, like the exhibit to which you refer? 

A. It was. 

13 Q. Please state when it was you first saw a nipper in which the 
two handles were united by a gearing opposite their respective ful- 
erums and having the same general principle that this exhibit has, 
to which we have been referring. 

A. To the best of my recoliection, it was in May or June, 1879? 

14 Q. Where did you see it? 

A. At the tool company’s shop, in Hudson St. 

15 Q. State, if vou know, who made it. 

A. The first one I saw had wire pins inserted in the handles to 
form the teeth or cogs. It was shown me by Mr. J. M. Adams, who 
said that he had made it. 

16 Q. Did Mr. Adams say that he had made the nipper, or that 
he had merely put the pins in to form the cogs that united the two 
nandles ? 

A. He told me that he had put the pins in. I understood that it 
was an old model or experimental nipper. I was wrong in stating 
that he said he bad made it. 

17 Q. Please to examine the two nipper handles I now show you, 
marked Exhibit 3 and Exhibit 3 X, in this case, and state whether 
these are the same handles that composed a part of the nipper Mr. 
Adams showed you, with the pins in at that time, or whether they 
are handles of a nipper having pins in them like the handles of the 
nipper he showed you at that time. 

A. These are like the handles of the nipper Mr. Adams showed 
me. I cannot identify them as the same handles. 

18 Q. State, if you please, how many pins forming the cog con- 
nection between the two handles were in those handles that Mr. 

Adams showed you. 
2795 A. I don’t recollect how many pins there were. 

19 Q. After Mr. Adams showed you this nipper with the 
pins in the handles when did you next see a nipper at the works of 
the Interchangeable Tool Company in a nearer state of perfection, 
having substantially the principle embraced in the nipper Exhibit 
No. 10, in so far as the principle relates to the joining of the two 
handles by a cog connection ? 

A. I think it was about the end of June, 1879, that I saw a model 
nipper which had the cog connection between the handles like the 
Exhibit No. 10 in the works of the Interchangeable Tool Company. 

20 Q. State, if you know, who made that model nipper. 

A. I saw it in the hands of Mr. Johnson, who said that he had 
made it. I knew him to have been working on the model for some 
time previous. 
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21 Q. In whose employ was Mr. Johnson at that time ? 

A. In the employ of the Interchangeable Tool Company. 

22 Q. This model that Mr. Johnson made—was it an entirely new 
pair of nippers or was it a pair of nippers altered from the form of 
nippers shown substantially by Exhibit No. 8 to the form and prin- 
ciple substantially of the nipper Exhibit No. 10? 4 

A. It was an old pair of model nippers which had been made 
substantially in the form of Exhibit No. 8, and which has been 
altered and was subsequently used as a model nipper from which 
tools were made for the manufacture of nippers such as Exhibit 
No. 10. 

23 Q. Please to point out the principle distinguishing difference 
between the models Exhibit No. 8 and Exhibit No. 10. 

A. Exhibit ‘No. 8 has no cog connection between the handles and 


Exhibit No. 10 has cog connection. 
24 Q. Then, as I understand you, the alteration that Mr. 


‘°276 Johnson made upon the nippers, substantially as shown in 


Exhibit No. 10, was to make the cog connection between the 


two handles? 
A. Substantially, ves. 
25 Q. Please to state, if you know, how that alteration was made. 


A. Pieces of metal were dovetailed or brazed onto the handles in 
places where the gear connections were made. 

26 Q. State, if you know, where that model is. 

A. I do not know where it Is. 

27 Q. In whose possession did you last see it ? 

A. I iast saw it in parts on Mr. Johnson’s bench in Hudson street, 
New York, at the shop of the Interchangeable Tool Company. 

28 Q. In answer to Q. 8 of your previous examination you say: 
(Counsel reads question and answer.) Please to state when it was 
that the conversation alluded to in that answer took place, as near 
as you ean recollect. 

A. I am unable to fix the date very closely, but it was some time 
in the early spring of 1879. It was either about the time of the 
employment of Mr. Adams by the tool Co. or shortly before it. T 
know that it was previous to the alteration of the old model or the 
fixing of pins in the handles, about which | have testified. 

29 Q. In the answer which I last read to you of your previous 
examination you say that Mr. Judge made a sketch showing an ap- 
plication of the gear to Mr. Hall’s nipper. Please to examine this 
sketch now shown you, marked Hall’s Exhibit No. 9, and state if 
you recognize it as the sketch referred toin your answer to Q. 8. 

A. It was a sketch like this one, but I can’t swear to that being 
the same piece of paper. 

30 Q. State, if you know, whether Mr. Adams put the pins in the 
handle of the nipper to form the gear, as you have testified, from 

the sketch made by Mr. Judge so as to carry out the principle 
277 of uniting the two handles with the cog gearing, as talked 
about in the conversation between Mr.. Hall, Mr. Judge, and 
yourself, as referred to — you in your answer to question 8. 
A. I am unable to say. 
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31 Q. State, if you know, whether or not Mr. Johnson made the 
alteration in the model so as to convert the nipper, Exhibit 8, with 
no gearing between the handles, into Exhibit 10, with the gearing 
between the handles, from a drawing. 

A. I could not say that he did from my own knowledge. 

32 Q. At the time that Mr. Johnson was working on the model 
nipper about which you have testified, did you have any conversa- 
tion with him upon the subject of the nipper ? 

A. None of any importance and none that I can recollect. 

33 Q. State whether or not, at the time Mr. Johnson was making 
the model nipper, you heard him or heard of him claiming to be 
the inventor of that nipper or any part of it, and especially that 
part which includes the joining of the handles with the gear con-. 
nection. 

A. I never heard of his making any such claim or claims while 
in the company’s employ. 

34 Q. Please to examine the book I now show you and state, if 
you know, whether or not it is the minute book of the Interchange- 
able Tool Company. 

A. I recognize this as the minute book of the Interchangeable 
Tool Company. 

35 Q. If there isa minute of any resolution in that book passed by 
that company directing that a patent be taken out in France for the 
nipper like the nipper shown by Exhibit 10, please to read the reso- 
lution or the minute of it. 

A. There is such a resolution on the date October 7th, 1879. The 
resolution reads as follows: “On motion of Mr. Harris, it was re- 

solved that the secretary be instructed to apply immediately 
278 fora French patent on the Hall nipper and, as soon as prac- 
ticable, for the Belgium and Swiss patents.” 

36 Q. State, if you know, who was the secretary of the company 
at the time that resolution was passed. 

A. Mr. A. Gustam. 

37 Q. State, if you know, whether that resolution which you have 
read is in the handwriting of Mr. Gustam, secretary. 

A. It is. 

Counsel for Mr. Johnson admits that the resolution which the 
wituess read or quoted is a true transcript of the resolution found in 
the minutes of the Interchangeable Tool Company, and it is agreed 
between counsel that said book shall be held in possession of coun- 
sel for Mr. Hall, and such parts thereof as relate to the matter in 
controversy shall be subject to the examination of counsel for Mr. 
Jolinson. 


Cross-examination of witness by Mr. Erxis, counsel for John- 
son: 


38 X Q. Did you have any direct supervision of the mechanical 
work of the Interchangeable Tool Company ? 

A. No. . 

39 X Q. When you saw the nipper handles marked Exhibit 3 and 
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Exhibit 3 X, referred to in your direct examination, were they sepa- 


rate, as they are now, or in a pair of nippers ? 
A. They were in a pair of nippers, which were taken apart so 
that I might see how they were made. 
40 X Q. Were the teeth or cogs in the condition that they are 
now, or did the number of cogs vary from those shown in the present 
exhibits ? 
279 A. They were not in the condition they are now; there 
were more pins forming the cogs. 
41 X Q. Do I understand you, then, to swear that you saw such 
handles as these shown in Exhibit 3 and Exhibit 3 X in a pair of 
nippers and in working condition and having more cogs or teeth 


than are now shown? 


A. Yes. 
42 X Q. How many cogs or teeth were there in the nippers you 


saw, and how were they situated with respect to the handles? 

A. My recollection is that there were in one handle two teeth 
and in the other three. They were situated substantially as those 
that remain in these handles. 

43 X Q. When you saw the pair of nippers put together and in 
working condition was there anything peculiar with regard to the 
position of the handles with regard to the other parts of the nip- 
pers? 

A. I don’t recollect its appearance, except that it was a roughly 
made model, simply to show the movement of the handles. 

44 X Q. If one of the handles had stood ata different angle to 
the axis of the nipper than the other would you not have observed 
it? 

A. I ean’t say what I would have observed. All that I remem- 
ber has been stated in the answer to the previous question. 

45 X Q. In your 25th answer you say, “ Pieces of metal were 
dovetailed or brazed onto the handles in places where the gear 
connections were made.” Are you sure that the pieces brazed or 
dovetailed onto the handles were for the purpose of forming the 
gears ? 

A. I was told so by Mr. Johnson ; that is all I know. 

46 X Q. In your answer to the 35th question you say that the 
resolution in the minutes of the Interchangeable Tool Company 
refers to a nipper like Exhibit No. 10. How do you know that to 

be a fact? 
280 A. I think I know it because we were then manufacturing 
nippers like nipper Exhibit No. 10 and we intended to patent 
that nipper in France; certainly not any other. 

47 X Q. Are you guite sure that at the tinre of the passage of 
that resolution you were manufacturing nippers in all respects like 
Exhibit No. 10? 

A. I am quite sure that that is the kind of nipper we were man- 
ufacturing at the time, if we were manufacturing any nippers tien. 
It is possible that we had not yet got the nipper on the market. 
We were either manufacturing it or preparing to manufacture it. 


48 X Q. The words of the resolution are “the Hall nipper.” 


Saieeieniieneeeee 


aetna 


Ae Ae Tee See Re eae 


HENRY G. THOMPSON VS. THOMAS G. HALL ET At. 125 


Did you not manufacture a nipper before and up to the time of the 
resolution known as the Hall nipper which did not embrace the 
features and exact construction shown in Exhibit No. 10? 

A. If we did I did not know it. There may have been some 
others made, but they were experimental. 

49 X Q. Was not the nipper which you manufactured of the con- 
struction shown in Exhibit No. 8 known as the Hall nipper? 

A. So far as it was known at all; yes. 

50 X Q. Do you know anything of the circumstances relative to 
a change that was made in the application for the French patent, 
either with or without Mr. T. G. Hall’s knowledge or consent, after 
the specification was first prepared ? 

A. No; Ido not; don’t know when the specification was pre- 
pared, for that matter. 


Redirect examination of witness by Mr. BROADNAX: 


51 Q. State if you know whether or not a patent was applied for 

in France in conformity with the resolution you have read from 
the minutes of the company. 

281- A. It was not appled for immediately, but was subse- 
quently applied for. 

52 Q. Were you a director of the company at the time the resolu- 
tion was passed ? 

A. I was. 

53 Q. Were vou present at the time the resolution was passed ? 

A. I was. 

54 Q. State whether or not it was the intention of the directors of 
that company in passing that resolution to patent the nipper in 
France, having its two handles connected by cog gearing. 

A. [t was certainly our intention to have the nipper patented in 
France, having the handles connected by the gearing, at the time of 
the passage of the resolution; I distinctly remember that matter 
being referred to in conversation between ourselves. 

55 Q. State, if you know, whether or not a patent was subse- 
quently granted in France for that nipper. 

A. Yes; there was. 

56 Q. Did you see the French patent? 

A. Yes; I have seen the French patent. 

57 Q. Please toexamine the paper I now show you, marked Hall’s 
Ex. No. 11,and stateif you recognize it as the French patent granted 
for the nippér in question or a copy of it. . 

A. I recognize this as a copy of the French patent. 

58 Q. Please to examine the minutes of the company, to which 
you have referred, and state if you find anything there that satisfies 
your mind that the Interchangeable ‘Tvol Co. was manufacturing 
the nipper substantially like the nipper Hall’s Exhibit No. 10 in 
the fall of 1879; and, if so, please to read any passage you find in 
the minutes that serves to refresh your memory upon that subject. 

A. I find in the minutes of a meeting of stockholders of the In- 
terchangeable Tool Co. held September, 16, 1879, a statement made 
by the secretary, Mr. Gustam, as follows : 

17—186 
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282 “The factory is now producing ten dozen nippers per day, 
which the company sells to Peter A. Frasse & Co. at nine 
dollars per dozen, net cash.” 

59 Q. State, if you please, whether or not the nipper shown by 
Hall’s Ex. 10 has always been known as the Hall nipper ever since 
the company commenced to manufacture it. ia 

A. It always has been so known. 

60 Q. State if you have ever heard it called by any other name. 

A. I never have. 


Recross-examination: 


61 X Q. About how many pairs of nippers did your company 
make without the gearing between the handles? | 

A, That I cannot say; there were none made by the company 
without the gearing that were offered for sale. 


J. F. OLIVER. 


283 Ropert W. CRANE, a witness produced on behalf of Mr. 
Hall, having been duly sworn and interrogated by counsel 
for Hall, testified as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Robert W. Crane; 53 years of age. I reside at 
486 Polaski street, Brooklyn, N. Y. Iam a machinist. 

2 Q. State whether you are acquainted with Thomas G. Hall. 

A. Yes, sir. 

3 Q. About how long have you been acquainted with Mr. Hall ? 

A. Twelve years. 

4 Q. State whether or not you were in the employ of the Inter- 
changeable Tool Company in the fall of 1878. 

A. Yes, sir. 

5 Q. Where were the works of the Interchangeable Tool Com- 
pany at that time? 

A. They were located at Harlem. 

6 Q. State, if you please, whether or not you had a conversation 
with Mr. Hall at the works of the Interchangeable Tool ‘Company 
about the nippers that he was manufacturing; and, if so, please to 
state what the conversation was, or near as you can recollect. 

A. I had such a conversation with regard to the nippers with Mr. 
Hall. Our conversation was in regard to the nipper, and making 


tools, jigs, and holders for the manufacturing of nippers. 


7 Q. State, if you recollect, whether a conversation occurred be- 
tween you and Mr. Hall about the joining of the two handles of the 
nippers by means of a cog connection. 

A. It was spoken of between Mr. Hall and me. The trouble with 
the nipper was that the cutting edges travelled one faster than the 
other. We spoke about making a connection of the two handles. 

Mr. Hail, with his pencil and on the bench, made a 
284 sketch of the two handles with a spur connection, which con- 
sisted of a hole drilled in one and a spur in the other. 

8 Q. Please to take a pencil and reproduce the sketch, as near as 


jaw. 
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you can, that Mr. Hall made at the time referred to in your last an- 
swer. 
(Witness makes the sketch.) 


9 Q. Have you made the sketch as requested ? 
A. Yes, sir; and I produce it. 


Sketch offered in evidence and marked Hall’s Exhibit No. 11, 
October 11th, 1881, J. E. B., notary public. 


10 Q. Please to take a pen and ink and trace the sketch you have 
made in ink. (Witness traces sketch as requested.) Have you 
traced the sketch in ink ? | | 

A. I have. 

11 Q. Please to point out now in which handle the hole is made 
and designate it with the letter A, and mark the handle that has 
the pin in with the letter B. Please to mark the pin with the letter 
C, and the hole with the letter D. What was the object of the pin 
and hole that Mr. Hall illustrated by his sketch, as you have shown 
me? 

A. To make the two jaws travel in uniformity together. 

12 Q. That was the purpose of the thing as he explained to you 
at that time? 

A. Yes, sir. 

13 Q. When was that? 

A. Somewhere in the neighborhood of the 15th or 20th of Sep- 
tember, 1878, at the shop at Harlem. 

14 Q. Please to look at these nipper handles, marked Exhibit No. 
3 and 3 X, and state how the sketch that Mr. Hall showed you, as 
you have testified, differed from the arrangement of pins in these 
two handles. 

A. In these two handles there are two spurs. In the 

285 handle of Mr. Hall’s there was but one spur connecting with 
a hole drilled in the opposite handle, which formed the con- 
nection. | 

15 Q. Was the hole and the pin in Mr. Hall’s sketch in about the 
same position with reference to the fulcrum holes that the pins are 
in these handles ? 

A. About the same; possibly a little higher up or lower down. 

16 Q. In that conversation did Mr. Hall propose that as an im- 
provement upon his nipper, or did he show you that to illustrate 
something that he had done before? 

A. He claimed it as an improvement to equalize the travel of the 


17 Q. Do you recollect whether or not Mr. Hall told you at that 
conversation that he had tried that plan of connecting the handles 
of the nipper with the hole and pin in the beginning of the year 
1877? 

A. I remember Mr. Hall speaking something of the kind, but I 
can’t recollect whether he said it was in the beginning of the year 
1877. It was not at the time he made the sketch he told me this, 
but it was at a subsequent date. 


_ 
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Cross-examination of witness by counsel for Mr. Johnson: 


18 Q. Mr. Crane, how long were you at work for the Interchange- 
able Tool Company ? 

A. From September 1, 1878, until January 1, 1879. 

19 X Q. What particular duty did you perform while you were 
with the Interchangeable Tool Company, and what were you em- 
ployed to do? , ae 

A. I was employed to make tools and models. 

20 X Q. In this sketch that was shown you by Mr. Hall was the 
construction so definitely shown that you could have made a_ prac- 

ticable and operative pair of nippers on that plan ? 
286 A. I could by the connection of the two handles. 
21 X Q. Did you make any such ? 

A. I did not. 

22 X Q. Why did you not? 

A. I was not directed by Mr. Hall to do so. 

23 X Q. Did you go on and make nippers or models according to 
the old plan after Mr. Hall had shown you this sketch ? 

A. I finished two pairs—the largest size and the smallest size— 
which, I think, they now make for models. | 

24 X Q. Then Mr. Hall’s plan of the hole and pin was aban- 
doned at that time, was it not? 

A. There was nothing more said about it at that time; there was 
a number of pairs of nippers unfinished that I had finished with- 
out the spur connection. 

25 X Q. Would you, as a mechanic, consider the pin and hole as 
shown in the sketch you have drawn an operative device for mak- 
ing the handles move together without binding or without having 
lost motion ? 

A. The spur and hole connection is the principle on which the 
handles are now connected. They are now with a single spur acting 
between two spurs. 

26 X Q. Question repeated and read to the witness. 

A. I believe mechanically it could be done without binding or 
having lost motion, although it might be difficult. 

27 X Q. After you had heard of this plan as shown to you by 
Mr. Hall did you consider it an improvement on the old plan at 
that time ? 

A. I did; a very great improvement. 

28 X Q. Then can you give any good reason why it was not 
adopted ? 

A. Shortly after this they moved to Hudson street, and there was 
nothing done there in the manufactory on nippers as long as I re- 

mained with the company. 
287 29 X Q. Will you look at handles marked Exhibit 3 and 
Exhibit 3 X and say when you first saw them ? 

A. To-day is the first time I ever saw them. 

30 X Q. Will you please place them together in the position in 
which they would go into a pair of nippers and say if the single 
tooth now remaining upon No. 3 could have entered between the 
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two teeth which were originally upon Exhibit 3 X and made an oper- 
ative pair of handles? You will please observe the position of the 
teeth with relation to the holes for the pivot screws. 

A. It could not; the pins are too close together. 

31 X Q. Will you place the two handles in their proper relative 
positions to the holes in the plates of Exhibit No. 5 and examine 
the position of the remaining teeth and tell me if the single tooth 
on Exhibit 3 could come at all between the two teeth on Exhibit 3X? 


Counsel for Hall objects to the question on the ground that it isn’t 
cross-examination ; and on the further ground that he hasn’t called 
the witness as an expert, but merely to prove that Thomas G. Hall 


- in the fall of 1878 showed to the witness a sketch indicating the 


idea of joining the two handles together by a cog connection—an 
idea which Hall afterwards followed up and perfected ; and upon 
the further ground that the witness can’t answer the question prop- 
erly, because he has no means of fixing the handles in place; and 
upon the further ground that it isn’t material in any aspect of the 

case whether the pins would come as indicated in the ques- 
288 tion or not or whether the thing was an operative thing or 

not, as the parts were put in evidence merely to show the 
previous conception of the invention and as part of a tentative effort 
to perfect it. 

Question withdrawn. 

Counsel for Johnson makes a formal objection to so much of the 
testimony of this witness as would appear to antedate the prelim- 
inary statement of Thomas G. Hall. 

R. W. CRANE. 


Adjourned until October 12th, 1881, at 10 o’clock a. m. 


289 Testimony in Rebuttal. Edgar L. Pope’s Direct. 
Mosss C. JoHNson vs. THomaAs G. HALL. 


Interference. Cutting nippers. 
New York, May 24, 1882. 

Parties met pursuant to agreement. 

Present : Theodore G. Ellis, Esq., counsel for Johnson, and Amos 
Broadnax, Esq., counsel for Hall. 

Epa@ar L. Pore, a witness produced on behalf of Hall, being duly 
sworn, in answer to interrogatories propounded by Mr. BrRoapDNax, 
deposes as follows: 

1 Q. State your name, age, residence, and occupation. 

A. My.name is Edgar L. Pope; age, 38 vears; reside corner of 
Barclay and West streets, New York; my occupation is machinist 
and tool-maker. | 

2 Q. State whether you are in the employ of the Interchangeable 
Tool Company. 

A. Iam. 
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3 Q. When did you first go in the employ of that company ? 
A. Last July or fore part of August, 1879. 
4 Q. And have you remained in the employ of that company from 
that time to this ? 
A. I have not, but have been with it all the time they have been 
running—doing any business. 
5 Q. Are you acquainted with Moses C. Johnson and James M. 
Adams ? 
A. Iam. 
290 6 Q. Were they in the employ of the Interchangeable Tool 
Company at the time you went in the employ of that com- 
pany ? 
A. They were. 
7 Q. Please to examine the nipper I now show you and state if 
you recollect of seeing this nipper at the works of the Interchange- 
able Tool Company ; and, if so, state when you first saw it there. 


Counsel hands the witness Hall’s Exhibit No. 20. 


A. I haven't any recollection of having seen the nipper at the 
company’s works. 

8 Q. Please to examine model I now show you and state if you 
recollect of ever having seen it at the works of the Interchangeable 


Tool Company. 
Counsel hands witness Johnson’s Exhibit C. 


A. I have a recollection of seeing something that this reminds me 
of certain, but can’t say I have seen this one. 

9 Q. Did you ever see a model at the works of the Interchangea- 
ble Tool Company like that, having iron or steel jaws like that, and 
brass handles like that? 

A. I couldn’t say that I have; I have seen something that resem- 
bles this. 

10 Q. Please to state what kind of a model you saw at the works 
of the Interchangeable Tool Company that that model reminds 
you of. 

A. I have no recollection of ever seeing a model that was assem- 
bled ; I have simply seen parts that were used as model parts but 
not assembled. 

11 Q. Then, as I understand you, you don’t recollect of ever hav- 

ing seen a model like that at the works of the Interchangea- 
291 ble Tool Company in which all the parts were put together 
as in this model, Exhibit C. 

A. I don’t have any recollection of ever having seen any assem- 
bled. 

12 Q. By assembled you mean put together ? 

A. Yes, sir. 

13 Q. State when it was, as near as you can recollect, that you first 
saw at the works of the Interchangeable Tool Company any parts of 
a model like this model, Exhibit C. 

A. Well, it was soon after I went into their employ. I saw them 
on Mr. Adams’ bench. 
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14 Q. What parts of such model did you see on Mr. Adams’ 
bench ? 

A. I saw the brass part—the skeleton handles. 

15 Q. Do you recollect seeing the steel or iron jaws of the model 
also, made flat like these ? 

A. I recollect seeing them in the shop, but can’t say just where or 
when. I remember particularly about the handles when I first went 
in the shop to work. 

16 Q. State if you recollect of ever having seen these skeleton 
jaws of this model used for adjusting the milling tools in the works 
of the Interchangeable Tool Company. 

A. I never saw those jaws used for that purpose, nor any of the 
model jaws used for that purpose. 

17 Q. Please look at the jaws of the model Exhibit C and state 
whether you observe on the inside and outside edges the marks of 
the milling tools. 

A. I can see them very distinctly on one jaw. 

18 Q. Please to examine these templates which I now show you 
and state whether or not they are the templates of the Interchange- 
able Tool Company by which the milling tools are made to mill the 
jaws of the No. 2 nipper ? 


Question objected.to by counsel for Johnson, as the tem- 
292 plates shown are not in evidence and as the question calls 
for evidence-in-chief. 


A. They are templates which belong to the Interchangeable Tool 
Company, and they are templates which we use to gauge our work 
after the milling tools are run over it, to show whether the milling 
tools are cutting the right shape or not. 

19 Q. Please to compare those gauges with the jaws of the model 
Exhibit C, and state whether, in your opinion, the jaws of that 
model have been milled with the milling tools of the Interchange- 
able Tool Company used by it in milling the jaws of the No. 2 


nipper. 


Question objected to, as the templates produced are not in evi- 
dence and show nothing upon which to found the opinion of the 
witness, and the question calls for evidence-in-chief and not in re- 
buttal. 


A. They don’t just compare with the gauge at all, but still they 
may have been milled by the tools of the Interchangeable Tool Com- 
pany. It is almost impossible to keep the tools in exactly the same 
shape, but there is considerable variation here. Sometimes in grind- 
ing the mills you have to grind them by hand, which makes it diffi- 
cult to keep them in just the same shape. 

20 Q. State whether, in your opinion, the jaws of the model are 
near enough in form on their edges like the templates I have shown 
you to warrant the opinion that they were milled by mills originally 
made after the templates. 
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Objected to for same reason as before, and for the additional reason 
that it is leading. 


293 A. I should say they were near enough. 

21 Q. If these templates had been made after the jaws of 
the model Exhibit C, using the jaws as the model nipper, wouldn’t 
the templates conform exactly to the form of the jaws and exactly 
fit the jaw both inside and outside? | 

Question objected to, as there is nothing in the evidence-in-chief 
in relation to these templates and nothing is known what they are, 


A. Providing they were made as they should be made and by a 
tool-maker that understood his business, they would. 

22 Q. State if you know who make these templates. 

A. I couldn’t state positively, but am under the impression that 
they were made by Elbert A. Whittelsey. 

23 Q. State whether, in your opinion, these templates were made 
by an expert tool-maker. 

A. That’s a very difficult thing to state. If I had — before me 
positively I could state. My impression is they were made by Mr. 
Whittelsey, and I should call him a first-class tool-maker. 

24 Q. State, if you please, whether the templates about which you 
have been testifying are the same templates that are now used by 
the Interchangeable Tool Company to test the form of the jaws of 
the No. 2 nipper now manufactured by the Interchangeable Tool 
Company, and whether they are the same templates that have been 
used by that company for that purpose ever since you have been in 
their employ. 

A. They are the same templates that are used now, and I have 
never known of any other being used, since I have been in their em- 

ploy, for that purpose. 
294 25 Q. State whether or not, in your opinion, any com- 
petent tool-maker would use the model jaws of this nipper to 
adjust the milling tools by in the manufacture of the nipper—allow- 
ing the milling tools to run over the model in such manner as to 
leave the marks of the milling tools on the model as they appear on 
one of the jaws of the model Exhibit C. 

. “ead would not by any means, providing it was used asa 
model. 

26 Q. State whether or not you consider Moses C. Johnson a com- 
pent tool-maker. 

A. I do. 

27 Q. State whether or not, in your opinion, Moses C. Johnson 
would, in the manufacture of these nippers, take the parts — several 
of his model nippers and put them in his milling fixtures and run 
the mills over them for the purpose of adjusiing the mills. 

A. I don’t think he would. 

28 Q. Do you think any. competent tool-maker would do that? 

A. No, sir. ; 

29 Q. Please to examine the model I now show you, marked Ex- 
hibit No. 10, and state whether or not it is the No. 2 nipper manu- 
factured by the Interchangeable Tool Company. 
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A. I should say it was. 

30 Q. Please to state whether in the manufacture of these nippers 
the jaw is cut by the mills so as to fit the template and are after- 
wards polished by the emery wheel. i 

A. The jaws are supposed to be milled to fit*the templates and 
then go to the polishing wheel and are polished. There are some 
few operations between, such as tempering, drilling the hole, ete. 

31 Q. That in no way alters the shape? 

A. Certainly not. 
295 J2 Q. Please look at the model I now show you, marked 
Jobnson’s Exhibit D, and state if you recollect of ever having 
seen it before or any of its parts and which of its parts you have 


' seen before, if any of them. 


A. I should say that these handles are the handles I saw on 
Adams’ bench, which I spoke of in referring to model Exhibit C, 
but they were not put together with the jaws when I[ saw them. 

33 Q. All that von recollect seeing were the handles, then? 

A. I have no recollection of seeing the jaws before. 

34 Q. When you say “Adams” what Adams do you refer to ? 

A. James M. Adams—I am not positive about the middle letter— 
he that was foreman of the works of the Interchangeable Tool Com- 
pany at that time. 

30 Q. State whether you have ever heard this Mr. Adams claim 
to be the inventor of the improvement in this nipper—which im- 
provement consists of the gear connection between the two handles 
of the nipper. 

A. Well, Mr. Adams either told me that he was the party who got 
the gear connection up or he told me that he had it done by Mr. 
Johnson; one of the two—can’t remember which. 

36 Q. State, a as near as you can recollect, when it was that Mr. 
Adams told you this. 

A. It was about the time [ went in the employ of the Inter- 
changeable ‘lool Company. 

37 Q. Did he afterwards make the same statement to you, substan- 
tially ? 

A: I don’t remember of any other conversation with regard to the 
matter at all. 

38 Q. State whether you are acquainted with Augustus Gustam. 

A. Iam. 

39 Q. State how long you have known him. 

A. Since the last of July, 1879. 
296 40 Q. State if you have ever had any conversation with 
Mr. Gustam about Mr. Hall’s application for this patent— 
about the fees the company was paying Mr. Prescott, who was 
formerly attorney in the matter of this application—and state what 
Mr. Gustam said to you about such application and the fees for the 
same, aS hear as you can recollect. 


Objected to by counsel for Johnson that any conversation between 
the witness and Mr. Gustam is irrelevant to this case and any state- 


-18—186 
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ments made by Mr. Gustam to the witness not under oath are not 
evidence. 


A. I had conversation with Mr. Gustam on the subject, but 
couldn’t relate it anything further than I remember his saying that 
the company was paying Mr. Prescott a very nice sult, and that 
Mr. Prescott was “ divying” with him. 

41 Q. State, if you know, what Mr. Gustam’s scillailai is for 
truth and veracity and integrity among those who know him and 
so far as you know yourself. 

A. So far as I know it myself and so far as my friends that have 
been friends of his, it’s not good. 

42 Q. From what you know of Mr. Gustam yourself and his gen- 
eral reputation for truth and veracity and general integrity, state 
whether you would believe him upon oath. 

A. I would not, under any circumstances. 

43 Q. State, if you know, what is Moses C. Johnson’s reputation 
for temperance and sobriety. 


Question objected to as irrelevant. 
A. Not good. 


297 Cross-examination of witness by Mr. Extis, counsel for 
Johnson: 


44 X Q. When did you first see the templates for the jaw of the 
No. 2 nipper that have been produced here to-day ? 

A. I saw them, if I remember rightly, shortly after I went in the 
employ of the company. 

45 X Q. Are vou sure vou saw those identical pieces ? 

A. Iam quite sure, as I never saw any other in the shop for that 
size. 

46 X Q. Are those the only templates for that size of jaw that 
have been used in the shop of the interchangeable Tool Company 
from the time you went into the employ of the company to the 
present time ? 

A. The only ones I ever saw to guage the edge cut. 

47 X Q. Are there any marks upon them by which you know 
them ? 

A. There are none. 

48 X Q. How do you identify them? I mean, how do you know 
that these particular pieces are the templates that had been used in 
the shop? 

A. I have reason to believe they are, from the fact that they are 
kept in one place in the shop and I have occasion to use them my- 
self very often, and seldom any one else uses them. In fact, 1 don’t 
know of any one else ever using them when I have been working 
on milling work. 

49 X Q. Can you sweur that these two templates on the table 
before you are the same pieces that have been used in the shop ? 

A. I can, and the only ones to my knowledge. 
00 X Q. How do you know them to be the same pieces ? 


™, 
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A. Because I took them off the rack, where I put them myself, 

and no one else has been handling them. Besides, I know them 
from looks and design, &c. 

298 51 X Q. Then, if those pieces were handed to counsel by 
Mr. Hall, they were out of your possession, were they not ? 

A. They were. I gave them to Mr. Hall myself. 

52 X Q. Now, do you know them by any marks upon them, so 
that vou can positively swear they are the same pieces you gave to 
Mr. Hall ? 

A. I don’t know them by any marks, for there are no marks on 
them that I know of, but I know them from general appearance, 


- design, etc., as I am accustomed to handle them every day or so. 


53 X Q. Will you take the outside template and place it upon 
the outside of the jaw of the model C, that has the milling marks 
upon it, and say about how much space there is between the two 
curves or parts of circles at the top of the cutting part of the jaw 
when the ends of the curves touch ? 

A. There is very little space. 

54 X Q. Which is the longest in all, from end to end, the jaw it- 
self or the opening in the template ? 

A. The jaw is considerable; enough to spoil it, providing you 
were working exact to a gauge. 

55 X Q. Will you now please place the other template upon the 
jaw and say whether the curves nearest the cutting edge fit each 
other ? 

A. I can’t put the gauge so the curves will come together. 

56 X Q. Are the curves next the cutting edge formed upon the 
same radius? 

A. I have no way to ascertain. 

57 X Q. When the ends of those curves are placed together is 
there not a crescent-shaped opening between them ? 

A. Yes. 

58 X Q. Now, won’t you put that same template on the jaw of 
Exhibit 10, and say whether there is the same crescent-shaped 
opening? 

A. It isa little so, but not so much. ‘The mill that takes 

299 the throat cut, as we call it, is supposed to bea true circle, 

and in grinding it by hand you are liable to get it out a 

little. Of course, that would account for the crescent-shaped open- 
ing in Exhibit 10. 

59 X Q. Would that account for the crescent-shaped opening in 
the jaw of Exhibit C? 

A. It would, providing they were milled with the same. 

60 X Q. You say that the mills are intended to be a part of a 


true circle, and if the cut in the jaw of Exhibit C was made by those | 


mills it would be part of a true circle, too, would it not? 

A. The mills were intended originally to bea portion of a true 
circle. If the jaws of Exhibit C were milled by those same mills 
this would be a part of a true circle. 

61 X Q. Is the corresponding curve on the template intended 
likewise to be part of a true circle ? 
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A. It is so intended. 

62 X Q. Then, if there is a crescent-shaped opening between the 
two when they are placed together, they are parts of different circles, 
are they not? 

A: Parts of circles of different diameters; certainly. That is some- 
thing that would occur from grinding the mills by hand: 

63 X Q. Did you ever know Mr. Augustus Gustam to take a false 
oath ? 

A. Never did. 

64 X Q. Did you ever know of his taking a false oath ? 

A. Never did. 

65 X Q. Did any of your friends ever tell you that Mr. Gustam 
had taken a false oath ? 

A. Not that I remember. | 

66 X Q. What has any friend of yours said to you that has led 
you to believe that he would take a false oath ? 

A. No friend said anything to make me believe so. 

67 X Q. What leads you to believe sc ? 
300 A. From little business transactions that I have had with 
the gentleman myself that I don’t wish to make mention of. 

68 X Q. In that business transaction did he swear falsely to any- 
thing ? 

A. He made false statements. 

69 X Q. Did any one else that you know ever make a false state- 
ment ? 

A. Not in the business transaction between Gustam and myself. 

70 X Q. I mean at any time. 

A. Not in connection with this affair. 

71 X Q. J mean anybody at any time within five years. 

A. I certainly have; of course. 

72 X Q. Do you regard that as a reason why you should disbe- 
lieve those parties on oath ? 

A. It would depend a little upon what kind of a person he was 
otherwise. 

73 X Q. Was your little business transaction with Mr. Gustam in 
the nature of a quarrel ? 

A. It was simply a business transaction ? 

74 X Q. If it will not criminate you in any way please give us an 
account of what it was. 

A. At the time the Interchangeable Tool Company closed down 
their business in Milford they were owing their help some money, 
myself among the rest. I went to Gustam personally and asked 
him for the loan of some money. He told me he did not have it 
with him, but was coming to New York; I was also coming to New 
_ York, and that he would get it as soon as he got to the office in New 
York for me. When we got to New York he gave me the money 
out of his own pocket. When I came to settle up with the company 
this money that he loaned me was deducted from my account. 
Gustam had told me repeatedly that he had never made mention of 

this fact to any member of the company, nor never had en- 
301 tered it upon the books himself, and afterwards came and 


Se 
VOLO TS Ng ee ee “3 eens peed si nee ene s . a _— — 
shat Sg Py " Nene RE Oe RPM LEM RL go ORE Ce SOP NI PROS Lt alee DA eee, Pe OWES Eee d= es en 
SP Re EY ee SAE > RENNER ee eee, ee Ge bo i ene OF Re OE Pine aera Saar Nel We eran Le Ne ae SON 
gt fe" Saal Aaa De. ee fat ee wey =, bah: shat Nas cee Re tee 8 War ee 
< ; PES ey oPiSS Ae, eee bs Sars 


PO: Ramey ia ah hh ERE Ie SE en cae RR eB ey EN Ee RT RE 
el ata St Ee Ey a eT ? : 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 137 


demanded the money of me after the company had settled it 

> | with me, charging it to my account. I told him the bill had been 

' ° paid once, and he assured me that no member of the company had 

2 ever known anything about it at all. That is one of my particular 

reasons for believing that Gustam will take a false oath. A man 

| who will attempt to wring money out of a friend like that will will- 
} | ingly take a false oath. 

75 X Q. Did Mr. Gustam appear to be entirely sober, not under 
the influence of liquor, at the time this transaction took place? 
my A. I must say I could not sav when Mr. Gustam was sober. 

4 _ 76 XQ. You bave said that Mr. Gustam’s general reputation for 
truth and veracity was not good. What have you ever heard against 
him in the way of remarks against his veracity ? 

A. I say it was not good from what transactions I have had with 
him myself—for instance, the one I have just stated. 

77 X Q. I do not mean now what you know yourself as to partic- 
ulars, but his general reputation amongst hisacquaintances. What 
have you ever heard against his truth and veracity ? 

A. Every oneI have heard speak of him has said he is a noted rascal. 
That ought to be sufficient. 


Redirect examination by Mr. BROADNAX: 


78 X Q. Please to state whether you have charge of the milling 
work at the works of the Interchangeable Tool Company. 
A. I have. 
q 79 X Q. Please to state whether, in case the jaws of the model Ex- 
hibit C had been made before the milling tools of the Interchange- 
! able Tool Company were made and the templates about which you 
have been testifying were fitted to it, the templates ought not to ex- 
actly fit the jaws. 


Objected to as leading. 


302 A. They had ought to fit now just the same as they fitted 


then, and they ought then to have fitted exactly. 
EDGAR L. POPE. 


Subscribed and sworn to before me this 24th day of May, 1882. 
[L. s.] J. EDGAR BULL, 


Notary Public (132), New York County, N. Y. 


Counsel for Hall offers the templates in evidence about which the 
witness has been testifying and which he has been trying upon the 
jaws of model Exhibit C and model No. 10, and the same are marked 
‘“ Hall Exhibit Templates.” 


303 SAMUEL LEOPOLD, a witness produced on behalf of Hall, 
being duly sworn, deposes as follows : 


1 Q. What is your name, age, residence, and occupation ? 
A. My name is Samuel Leopold; am 27 years of age; reside No. 
179 Bergen street, Brooklyn; occupation, merchant. 
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2 Q.- State whether you are one of the officers of the Interchange- 


able Tool Company. 

A. Iam. 

3 Q. What officer? 

A. Secretary and treasurer. 

4 Q. How long have you been such secretary and treasurer ? 

A. I was elected to the offices mentioned pro tem. on or about 
February 1, 1881, and was elected at the annual meeting of the com- 
pany in August, 1881, for the ensuing term of one year. 

5 Q. State whether you are acquainted with Augustus Gustam 
and how long you have known him. 

A. I am, and have known him since the fall of 1878. 

6 Q. State, if you know, what the reputation of Mr. Gustam is for 
truth and veracity and general integrity. 

A. I have rather an unfavorable opinion of Mr. Gustam’s integ- 
rity, etc., including veracity. 

7 Q. Do you base your opinion of Mr. Gustam’s integrity and 
veracity upon what you have heard of him from others or upon 
your own knowledge of him, or upon both? 

A. Upon both? ; 

8 Q. Please to relate, first, what you have heard of him from 
others; and, second, what you know of him of your own knowledge 
that leads you to conclude that he is a person of bad repute as to 
honesty and truthfulness. 


Objected to, as it assumes what witness has not stated. 


304 A. I have heard from others that he has been engaged in 

dishonest practices. What I have remeinbered most particu- 
larly was a case in which he was accused of stealing a diamond ring 
from a woman and for which he was lodged in jail. As secretary 
of the Interchangeable Company, I have found, upon a careful in- 
vestigation of the books of said company, that from about the 24th 
of July, 1880, to about September Ist of the same year, during 
which time he was acting as general agent of the company and had 
his office in New York city, that a large quantity of nippers were 
shipped to him from the factory,at Milford, Connecticut. I should 
say the goods consisted of over 600 dozen nippers. The day book 
of the company shows that about two-thirds of these goods were ac- 
counted for. The balance I have been unable, in spite of the fact 
that I have demanded his shipping book, which he refused, to find 
any trace of. As secretary of the company, I have found that he 
has delivered goods to one house, I am positive, some time after his 
position as general agent ceased. The former assignee of the com- 
pany, Mr. Henry 8S. Rogers, also informed me that during his term 
of assigneeship he had repeatedly demanded from Mr. Gustam an 
accounting of the goods that he, Mr. Gustam, had received, but 
failed to receive the same from him. After becoming the secretary 
of the company and after Mr. Gustam had resigned I at once took 
an active part in the management of the business. At that time the 
litigation which the company has with Mr. Henry G. Thompson 
had already commenced. Mr. Gustam had the matter in hand, as 
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I found, and had employed a Mr. F. A. Prescott, of Washington, 
as counsel for the company, to procure an interference. Having 
resigned, he ceased to act for the company, and Mr. Pres- 

cott continued the case. The officers of the company 
305 still remained on apparently friendly terms with Mr. 

Gustam until about the month of July, 1881, as he was 
still a director of the company, his term not expiring until 
August, 1881. Mr. Gustam had claimed from time to time:that the 
company was indebted to him a certain sum of money for various 
things, such as services, ete., but up to that time refused to render 
any account ofthe same. About that time, July, 1881, Mr. Gustam 


hada business connection with one Brown, of Hackensack, New 


Jersey, and approached me for the purpose of having me use mry 
influence with my fellow-directors of the company to let him take 
froin the factory at Milford various machines, polishing frames, etc., 
and to have it apply to his account, saying that if we found he 
owed us, as we claimed, he would pay us the cash. Healso referred 
to the intimacy existing between Mr. F. A. Prescott, our attorney at 
that time, and Mr. Moses C. Johnson and himself, intimating that 
as M. C. Johnson was also interested in the business which he had 
with Mr. Brown that if we gave him the various machines, etc., 
that he asked for that it might influence Mr. Johnson to testify in a 
manner that would not be injurious to the company. The company 
refused to enter into any such negotiations, as it was plainly to be 
seen that it was dishonorable. After that Mr. Gustam was not re- 
elected as a director of the company, in August, 1881, and bas had 
no connection with the company since. 


Answer objected to by counsel for Johnson as being entirely ir- 
relevant to any matter relating to this rebuttal; that it contains 
nothing against the credibility and veracity of Mr. A. Gustam as a 
witness, which can be the only ground of its introduction; that it 

is based in a large measure upon hearsay, and is an unwar- 
306 ranted, slanderous, and venomous attack when brought in 

rebuttal, when it could not be replied to; that if anything 
in the books of the company show any irregularities in the trans- 
actions of Mr. A. Gustam the books themselves are the best evidence 
of the facts, and notice is hereby given to counsel for Thomas G. 
Hall to produce the said books in support of this witness. 


Examination adjourned to May 25, 1882, at 10 o’clock, a. m. 


May 25TH, 1882—10 o’clock a. m. 


Parties met pursuant to adjournment. 
Present: Same counsel and witness. 


9 Q. State, if you please, any other facts or circumstances with 
which you are acquainted affecting Mr. Gustam’s reputation for 
truth and veracity. 


Objected to, except as to facts relating to his credibility as a wit- 
ness. 
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A. Since I have become actively connected with the management 
of the Interchangeable Tool Company’s affairs I have found a num- 
ber of transactions by Mr. Gustam in the management of the com- 
pany’s affairs while he was the company’s agent that reflect some- 
what on his honesty. Shortly after assuming the management of 
the company’s affairs I called upon Mr. Joseph T. Farrington, 

hardware merchant in this city,on business for the company. 
307 In general conversation he asked me what the company was 

going to do about a claim of about $100 which Messrs. Sar- 
gent & Co., of New York, had against them for advertising purposes 
and for which he was personally responsible, having pledged bim- 
self to see that the same would be paid. I was unaware of the debt 
aud asked for an explanation, which I received.. To corroborate this 
explanation I found that Mr. Gustam had sold to Messrs. Sargent & 
Co. nippers amounting to several hundred dollars, and had agreed 
to pay them the sum of $100, to be deducted from the account, for 
an advertisement in their new book, which they were then getting 
out. He, however, collected the entire amount, through an over- 
sight of Messrs. Sargent & Co., and when they discovered the error 
they tried to recover the money back from Mr. Gustam, but failed 
todo so. Mr. Gustam did not turn this $100 into the treasury of the 
company and has never done so since, and the company has been 
compelled to pay the debt. 

In the latter part of 1880, while the company was in insolvency, 
Mr. Gustam obtained from Montgomery & Company a quantity of 
goods, agreeing to return the same or the money for the same in one 
week. He has never done so, and they have not seen him since. 
The company has received no benefit from this transaction, and 
Messrs. Montgomery & Co. consider that they have been swindled, 
and have stated to me personally that they consider him utterly 
untrustworthy. His own father came to me at my place of business 
to plead with me not to have him arrested, as he would see that he 
return the notes which he held of the company. He said, in pres- 
ence of two others, that not only had his son ruined the company, 
but had ruined him and his family, and that the company had no 
business to have placed any confidence in him. 


Answer objected to as hearsay and as irrelevant to this case. 


308 10 Q. State if you recollect a transaction of Mr. Gustam, 

as agent of the company, with De Lisle & Ziegele in the sale 
of goods and the collection of money which reflects upon his hon- 
esty and truthfulness; and, if so, please state what it was. 


Question objected to, except as to facts relating to Mr. Gustam’s 
credibility and truthfulness as a witness. 


A. In the month of April, 1881, just after the company resumed 
business, I received, as secretary of the company, an order for nip- 
pers from the above-mentioned firm, who do business in Germany. 
They stated that they had received a previous shipment from the 
company about four months before this date, but there had been 
some goods short, and as they had already paid for the goods through 
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Messrs. L. Von Hoffman & Co., bankers, of New York, upon pre- 
sentation of bill of lading to them, that they therefore expected us to 
make this deficiency good. As secretary I was at a loss to under- 
stand this, as the company had never had any business with these 
people before nor shipped them any goods. I found upon investi- 
gation that the shipment had been made by Mr. Gustam, who had 
collected the money for the same, and they were billed at so low a 
price that Mr. Gustam could not have bought these goods from the 
trade, nor were they shipped from the factory at Milford, as the as- 
signee was then in possession of the company’s assets. I asked him 


‘for an explanation of this matter, which he refused to give, and 


have not been able to find out so as to state positive just where he 
did get the goods from, but do know that the company was respon- 
sible for the deficiency, which he has never made good. 
10 Q. The money that Mr. Gustam collected for the goods 
309 referred to in your last answer, did he turn that into the com- 
pany or did he keep that himself? 


Question objected to as irrelevant, and as there is nothing in pre- 
vious answer of the witness that shows Gustam sold any of the 
company’s goods, or that the transaction had anything to do with 
the company. | 


A. He did not turn the money into the company, as they were 
insolvent at the time, nor did he turn it in to the assignee, Mr. 
Henry S. Rogers, there being no entry of the amount or name on 
his cash book, which is in my posession. 


Answer objected to, as the witness was not a party to the transac- 
tion nor an agent of either party to the transaction and testifies to 
what there is no possibility that he could have known of his own 
knowledge. 


Q. 11. State whether or not Mr. Gustam admitted to you that he 
had received the money for these goods and kept it. 

A. When I received this letter mentioned before I, the first time 
I saw him, asked him for information about the previous transaction 
with this house. He informed me that the order had come to him 
as general agent of the company by mail from Germany during 
the company’s insolvency, and that he had executed the same and 
collected the money, as before stated. 

12 Q. Referring now to Mr. Gustam’s transaction with Montgom- 
ery & Co., state if you know whether Mr. Gustam sold the goods he 
obtained from them and whether he turned the money obtained 
for the goods into the company’s treasury. 


Question objected to as irrelevant. 


310 A. Iam unable to answer that question without referring 
to the books of the company. 

13 Q. State whether or not, from what you know of Mr. Gustam 
of your own knowledge and from what vou have heard about him 
from others, you would place any faith or credit in anything Mr. 

19—186 


- ‘ seh ci ™ ae i aes ee ee 
BBN od PRON CDE PE PR SE le a eg OS In, Oe eR te oe 
- o é ¢ Loe 1s 


142 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


Gustam might say to you, and whether you would believe him 
under oath. 

A. I would only believe any statement that he might make to me 
if I were positively convinced in my own mind and by facts that 
the same were true. I have no hesitancy in saying that I would not 
believe Mr. Gustam under oath. fz 


Cross-examination of witness by Mr. ELtis: 


14 X Q. You have mentioned a circumstance of Mr. Gustam’s 
being arrested for stealing a ring from a woman. Was he tried for 
that in court? 

_A. I do not know. 

15 X Q. Who was the woman? 

A. I do not know. 

16 X Q. How did you know he was arrested ? 

A. I had seen the same and had heard it spoken of. 

17 X Q. How do you know Mr. Gustam was lodged in jail? 

A. I was told so and heard it in conversation. 

18 X Q. You have sworn positively to the fact that he was ac- 
cused of stealing a diamond ring from a woman, and for which he 
was lodged in jail. Do you know anything of your own knowledge 
relating to that fact ? 

A. I know only that which has been told me by others. 

19 X Q. Who told you ? 

A. I heard it from Mr. William Q. Judge, Mr. Thomas G. Hall, 
and Mr. J. F. Oliver. 

20 X Q. Did they tell you who the woman was ? 
oll A. I did not ask. 
21 X Q. Did they tell you without asking? 

A. I do not recollect. 

22 X Q. Perhaps I can refresh your memory. Do you remember 
boarding in the city of New York at the same house with Mr. 
Thomas G. Hall at the time this transaction was related to you? 

A. I have never boarded in the city of New York. 

23 X Q. Where were you living at the time this transaction was 
related to you? 

A. In the city of Brooklyn. 

24 X Q. Was Mr. Thomas G. Hall living in the same house ? 

A. He was not. 

25 X Q. Was the woman who lost the ring living in the same 
house? 

A. She was not. 

26 X Q. Do you believe Mr. Gustam stole the ring you referred 
to? 

A. As I am not positive and cannot swear that he did, I should be 
unwilling to say that he did steal it. 

27 X Q. Have you not been told that he did not ? 

A. I do not recollect having heard anything further on the sub- 


ject. 


28 X Q. You have referred to some transactions in which the 
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books of the company are alleged to show some descrepancies to 
Mr. Gustam’s disadvantage; can you produce those books ? 

A. I can. 

29 X Q. Have you had any dealings with Mr. Gustam since he 
left the employ of the Interchangeable Tool Company ? 

A. I have not. 

30 X Q. You mention some business transactions that you had 
with Mr. Gustam and a Mr. Brower, of Hackensack, New Jersey. 

Were you pecuniarily interested, by owning stock or otherwise, 
312. with Mr. Gustam and Mr. Brower or in any conpany formed 
by them ? 

A. I never had any business transactions with Mr. Brower, am 
unacquainted with him, and had no interest whatsoever with any 
company with which he was connected in conjunction with Mr. 
Gustam. 

31 X Q. Have you had any money transaction with Mr. Gustam 
since the first of January, 1880? 

= I have not. 

2X Q. Have you not lent him any ony since that date ? 

A. I have not. 

33 X Q. When did you last lend him any money ? 

A. I have never loaned Mr. Gustam any money personally. 

34 X Q. Who, then, did you lend him any money for? 

A. I have never lent him any money at all; I have loaned the 
Interchangeable Tool Company money during 1879. 

35 X Q. Did you take Mr. Gustam’s personal security for that or 
any loan ? 

A. I did not. Iusually took the company’s notes on demand, or 
for a short time, with the understanding that it wasa temporary 
accommodation, to be returned as quickly as possible. 

36 X Q. Were you then friendly and on good terms with Mr. 
Gustam ?. 

A. I was acquainted with Mr. Gustam and knew him as an offi- 
cer of the company. 

37 X Q. Were you friendly and on good terms with Mr. Gustam 
immediately after he had left the employ of the company ? 

A. I have never borne any ill feeling or feeling of malice towards 
Mr. Gustam. 

38 X Q. Did you ever know Mr. Gustam to take a false 

oath ? 
313 A. I have heard Mr. Gustam make assertions under oath 
which were not as he stated. 

39 X Q. What were they ? 

A. I am unable to state what they were without referring to the 
records of an examination which took place in New Haven, Conn., 
in the fall of 1881, in which he gave evidence in a suit of D. L. 
Harris against Henry G. Thompson. 

40 X Q. What were the statements and how do you know them 
to have been false? 

A. They were statements that appertained to the warrant of ar- 
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rest that was taken out against him, and to get at the particulars of 
his statement I should have to refer to the records. 

41 X Q. How do vou know them to have been false ? 

A. I was thoroughly conversant and knew what was going on at 
that time, and knew that the facts as stated by him were not as they 
actually occurred. )> 

42 X Q. Did you know this of your own knowledge, or did some- 
body tell you ? 

A. I was in constant communication with Mr. Hall by telegraph 
and letter daily, and knew all that was transpiring. 

43 X Q. Did you know anything about the matter except by letter 
and telegraph ? 

A. I did. 


44 X Q. State how. | 
A. Mr. Hall came to New York and usually returned by the next 


train after having seen me and consulted as to what course was best 
to pursue in that business. 
45 X Q. Did you hear Mr. Gustam testify in the suit you have 
mentioned ? 
A. I did. 
46 X Q. At New Haven ? 
A. At New Haven. 
47 X Q. How much of his testimony did you hear? 
314 A. I heard it all. 
48 X Q. Now, please mention a single fact that he stated 
that you know of your own knowledge to be false. 
A. It would be impossible for me to do so without going over the 


testimony, as it was very voluminous. 
SAMUEL LEOPOLD. 


Sworn to and subscribed before me this 25th day of May, 1882. 
[L. s.] . J. EDGAR BULL, 
Notary Public, N. Y. County, N. Y. 


JAMES F. OLIVER, a witness produced on behalf of Mr. Hall, being 
recalled and resworn, testified as follows: 


1 Q. You are the James F. Oliver that has heretofore been ex- 
amined in this case, are you not? 

A. I am. | 

2 Q. In your previous-testimony you referred to a model nipper 
made by Mr. Moses C. Johnson while he was in the employ of J. H. 
Jenks & Co., and you state that after Mr. Johnson came into the em- 
ploy of the Interchangeable ‘Tool Company he altered that model so 
as to muke the gear connection between the two handles. I read to 
you from your previous exemination questions and answers 24 to 
27, inclusive. 


Counsel reads the questions and answers referred to. 


I now call your attention to the testimony of Moses C. 
315 Johnson in this case. I read to you of Mr. Johnston’s cross- 
examination questions and answers 262 to 264. 
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Counsel reads the questions and answers referred to. 


Please state whether your recollection is clear as to the alteration 
of the Jenks model by Mr. Johnson after he came into the employ 
of the Interchangeable Tool Company. : 

A. My recollection is very clear. Johnson showed me the Jenks 
model himself as altered. 

3 Q. Did the alteration in that model consist of dovetailing and 
brazing a piece of metal on the inside of the handles for the purpose 
of obtaining the necessary stock to make the gear connection in? 
And, if so, state what kind of metal was brazed or set in the handle 


for that purpose. 


Objected to as leading. 


A. Yes; my attention was called tothe alteration, and I remarked 
upon the neatness with which the piece of steel or iron was dove- 
tailed into the handle. The dovetailed piece was either steel or 
iron. 

4 Q. Did you see it in the hands of Mr. Johnson ? 

A. Yes. 

5 Q. And were you talking with him about it? 

A. Yes. 

6 Q. How often did you see it ? 

A. A number of times—probably ten or a dozen. 

7 Q. And did you see that nipper together in a completed form 
after the pieces had been dovetailed into the handle, about which 
you have testified ? 


Objected to as leading. 


A. Yes. 
316 8 Q. State whether that was the first model nipper having 
the gearing between the handles that you ever saw at the 
works of the Interchangeable Tool Company. 


Objected to as calling for evidence-in-chief. 
A. It was the first complete model I had seen. I had previously 
seen a nipper having pins set in the handles to form the cog con- 


nection. 

9 Q. State, if you know, whether the Jenks model nipper, as al- 
tered by Mr. Johnson, was made for the purpose of embodying in a 
practical form the idea of making a cog gearing between the han- 
dles, that had been previously illustrated in a rude way by pins set 
in the handles, so as to interlock and form a gearing between the 
handles. 


Objected to as calling for evidence-in-chief and as asking the wit- 
ness the purpose of ex periments about which it has not been shown 
that he knows anything whatever. 

A. I was informed by Mr. Johnson and Mr. Adams that it was 
made for that purpose, and as a model from which to make tools and 
gauges for the manufacture of the nipper as perfected by the cog 
connection. 
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10 Q. State, if you know, whether as a matter of fact the Jenks 
model nipper, as altered by Johnson, was used for the purpose of 
altering the dies of the company by and to make the templates 
after, to make the milling tools by. 

A. Mr. Johnson had told me that he had made a duplicate han- 
dle and jaw like the model as altered for the use of the die-sinker 

in altering the dies. The model itself was to my certain 
317 knowledge used by the various tool-makers as a guide to 

them in making all of the tools used in the company’s shop. 
I saw it in use from day to day. 

11 Q. Please to examine the model I now hand you, marked John- 
son’s Exhibit C, and state whether you ever saw that model at the 
works of the Interchangeable Tool Company. 

A. I never saw this model before, to my recollection; I never saw 
it until now. 

12 Q. State how often you were in the habit of visiting the shop 
of the Interchangeable Tool Company during the months of May, 
June, and July, 1879. 

A. Two or three times a week. 

13 Q. State whether it would have been possible for this skeleton 
model, Exhibit C, to have been used as the model nipper in the shop 
of the Interchangeable Tool Company to make the tools and nippers 
after without your having seen it. 

A. I think not, because I was frequently there, watched the work 
with a great deal of interest, and saw the workmen repeatedly using 
the altered Jenks model as their guide. 

14 Q. Please examine the model I now show you, marked John- 
son Exhibit D, and state if you ever saw it at the works of the In- 
terchangeable Tool Company. 

A. I don’t remember ever having seen it. 

15 Q. Please to look at the model marked Hall Exhibit No. 20 
and state if you recollect seeing it at the works of the Interchange- 
able Tool Company. | 

A. I don’t remember seeing it at the company’s shops. I have 
seen it at Peter Frasse & Co.’s store. 

“4 ‘a State whether you are acquainted with Augustus Gustam. 

. Lam. 
17 Q. I read to you questions and answers 29 to 33, in- 
318 = clusive, of Mr. Gustam’s examination-in-chief in this case: 


Counsel reads questions and answers referred to. 


Please to state whether Mr. Gustam stated, in your presence and 
in the presence of William Q. Judge and Mr. Hall, that he had di- 
rected Munn & Co. to change the drawing for the French patent, as 
stated in his testimony which I have read to you. : 

A. I have no recollection of his making such a statement, but I 
do remember that we had a conversation at the time mentioned with 
reference to our suspicions of Gustam’s fairness to us, and also that 
the French patent had at that time been in our possession several 
months. It was in our safe before we removed to Milford. I amin 
error in saying we had it in the safe before we went to Milford. 
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18 Q. But you had the patent, as I understand you, in your pos- 
session at the time the conversation took place? 


A. Yes. 
19 Q. I read to you questions and answers 34 to 35, inclusive, of 


Mr. Gustam’s testimony-in-chief. 
Counsel reads questions and answers referred to. 


State, if you know, whether the nipper directed to be patented in 
France by that resolution was the improved nipper with the cog 
gearing between the handles, or whether it was the old nipper with- 
out the cog gearing between the handles. 

A. It was the improved nipper with the cog gearing. That is the 
nipper which the company was then making and selling. 

20 Q. I read to you X Q.’s 103 to 108, inclusive, of Mr. Gustam’s 
testimony. 

Counsel reads questions and answers referred to. 


319 Please to state what, if anything, you know of that trans- 
action. 

A. Shortly before Mr. Hall swore out the warrant for his arrest 
Gustam told me that he had filled out and used for his own personal 
use two of the notes which had been given him for use in settling 
with the company’s creditors, and that their amount was about 
$1,200, which sum we might charge to him if we chose in settling 
his account with the company. 1 asked him why he had done it. 
He said he wanted money. I then told him that such conduct was, 
in my opinion, good ground for his arrest, and left him. 

21 Q. Did Mr. Gustam at that time claim that the company was 
indebted to him ? 

A. He did so claim. 

22 Q. Was the company indebted to him ? 

A. His personal account on the company’s books showed a bal- 
ance in his favor, but he had failed to account for a large amount of 
goods which had been shipped to him as the company’s agent. He 
had also guaranteed the account of one of the company’s debtors, 
which account proved to be worthless, leaving him, in fact, in debt 
to the company. 

23 Q. At the time he told you he embezzled these notes, as I un- 
derstand you? 

Question objected to as assuming that Mr. Gustam embezzled any 
notes, and as leading. 


A. Yes. | 
24 Q. State, if you know, whether or not during the time you 
have been connected with the Interchangeable Tool Company Mr. 
Thomas G. Hall had had the entire confidence of the directors of 


the company. 
A. Mr. Hall has always had the entire confidence of the directors 


of the company. 
25 Q. State whether or not the change in the nipper and 


320 
in the dies of the nipper was made by the company upon the 
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recommendation of Mr. Hall—I mean, of course, the change from 
the nipper without the gear between the handles to the nipper with 
the gear between the handles. 

A. It was so made. 

26 Q. State, if you recollect, whether there was any other change 
made in the Jenks model nipper than that of putting the gearing 
between the handles. ie 

A. I don’t remember any. 

27 Q. How long have you been acquainted with Augustus 
Gustam ? 

A. About seven years. 

28 Q. State, if you know, what Mr. Gustam’s reputation is for 
truth and veracity. 

A. His reputation for truth and veracity is very bad. 

29 Q. State whether or not, upon what vou know of Mr. Gustam 
and upon his reputation for truth and veracity, you would believe 
any statement he might make under oath. 

A. I would place no confidence in his unsupported statement, 
whether under oath or not. 

30 Q. State whether or not, upon what you know of Mr. Gustam, 
he is an intelligent, ingenious, and unscrupulous fabricator. 

A. I regard Mr. Gustam as a most reckless and unscrupulous fab- 


ricator. 


Cross-examination of witness by Mr. Exuis: 


31 X Q. When Mr. Gustam told you, as you have testified, that 
he had used for his personal benefit two of the notes given him by 
the company did you believe him ? 

A. I believed him capable of having done it. 

32 X Q. Question repeated. 
321 A. I didn’t know whether to believe him or not, but be- 
lieved him capable of having so used them. 

33 X Q. Can you not give a direct answer to my question ? 

A. I have given a direct answer. That was the condition of my 
mind with regard to Mr. Gustam’s assertions. 

34 X Q. Did you not repeat the statement of Mr. Gustam to other 
members of the companv as though you did believe him ? 

A. I simply repeated Mr. Gustam’s statements to the other officers 
of the company. 

30 X Q. Did not you and other members of the company believe 
him sufficiently to endeavor to cause his arrest ? 

- Yes; we did, preferring to err on the right side if we erred at 
all. 

36 X Q. Did you ever know Mr. Gustam to take a false oath ? 

A. Never heard him take any oath. 

a Q. Did you ever hear him make a false statement under 
oath ¢ 

A. Never heard him make any statement under oath. 

38 X Q. Were not the one hundred notes that were given Mr. 
Gustam by the company all returned ? 
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A. I believe they were, after his arrest or attempted arrest. 

39 X Q. Were any of them filled out for his own benefit ? 

A. I don’t know. 

40 X Q. Wouldn’t you have known it if there had been ? 

A. No; I have never seen the notes. | 

41 X Q. Were you not treasurer of the company at the time? 

A. No. 

42 X Q. Do you know what became of the notes finally ? 
322 A. Not of my own knowledge. I understand that they are 
in the possession of the present treasurer, Mr. Leopold. 
43 X Q. You say that Mr. Hall has always had the entire con- 


fidence of the directors of the company. Do you mean by that 


that the directors have always placed entire confidence in his skill 
and management of the mechanical operations of the company ? 

A. They have, with this exception: Mr. Hall not being a practi- 
eal tool-maker, they did not consider him, nor did he consider him- 
self, competent to superintend, without more skilled assistants, the 
making of mills, gauges, ete. 

44 X Q. Are you quite sure that the French patent, about which 
you have testified, was in the possession of the company at the time 
of the meeting at which Messrs. Hall, Judge, Gustam, and yourself 
were present—I mean the meeting which has been spoken of in your 
direct examination ? 

A. Iam quite positive that it was and had been for some time. 

45 X Q. Are you any more certain of this than you were that it 
was in the safe before the company moved to Milford until your at- 
tention was called to the date of the patent? 

A. I am, because I can remember circumstances associated with 
it and having examined the patent and shown it to Mr. Rogers be- 
fore that time. 

46 X Q. Is there on the original patent or its envelope any 
memorandum of the date upon which it was received by the com- 
pany? 

A. I can’t say; I don’t know. 

47 X Q. Is there, to your knowledge, any written memorandum. 
of the date on which the French patent was received ? 


A. No. 
J. F. OLIVER. 


Subscribed and sworn to before me this 25th day of May, 1882. 
[L. s. ] J. EDGAR BULL, 
Notary Public (182), N. Y. Co., N. Y. 


Examination adjourned until 10 o’clock a. m., May 26, 1882. 
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323 New York, May 26, 1882—10 o’clock a. m. 


Parties met pursuant to adjournment. 
Present : Counsel as before. 


JoHN F. WoopwarbD, a witness produced on behalf of Hall, being 
duly sworn, testified as follows : 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is John F. Woodward ; my age is thirty-six years ; 
I reside 339 East Forty-first street, New York city; my occupation 
is tool-maker. 

2 Q. State whether you are in the employ of the Interchangeable 
Tool Company ; and, if yea, state how long you have been in the 
employ of that company. 

A. Iam. I have been employed by said company seven months; 
went to work for them on the 21st of October, 1881. 

3 Q. State whether you are acquainted with James M. Adams. 

A. Iam. 

4 Q. State how long you have known Mr. Adams. 

A. For about five years at least. 

5 Q. State whether you have been employed in the works with 
James M. Adams in Brooklyn, New York. 

A. I have. 

6 Q. Please to state the name of the works in which you were 
employed with Mr. Adams in Brooklyn, and state when you were 
employed there with him. 

A. The name of the works was Mr. Bliss’ Press and Die Works. 
I was employed there about seven or eight months previous to the 
time I went to work for the Interchangeable Tool Company. 

7 Q. Did you leave the employ of Mr. Bliss to go to work for the 
Interchangeable Tool Company ? : 

A. I did 
324 8 Q. At the works of the Interchangeable Tool Company 
are you employed in the manufacture of what is known as 

the Hall nipper ? 

A. Tam. 

9 Q. Please to examine the model I now show you, marked Hall’s 
Exhibit 10, and state whether you recognize it as being the same 
style of nipper manufactured at the Interchangeable Tool Com- 
pany’s works. 


Question objected to as leading. 


A. I should say it was, to all appearances. 

10 Q. Please to state whether the model I now show you, marked 
Johnson’s Exhibit C, embraces the parts and combination of parts 
of the Hall nipper manufactured by the Interchangeable Tool Com- 
pany. : 

A. Yes; it does, all but the side plates. 

11 Q. Please to state whether you had any conversation with Mr. 
Adams about the invention of that nipper; and, if so, please state 
what it was and when it was. 
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A. I had a conversation with Mr. Adams a few days before I went 
to work for the Interchangeable Tool Company. It was about a 
change in the nipper that Johnson made for him. 

12 Q. Did he state in that conversation what the change was ? 

A. The change was in the gearing. 


13 Q. What did he say about the gearing ? 

A. He showed me the nipper, and ‘T can’t remember just what the 
hipper was he showed me. When I told him that I was going to 
work for them he said they had no right to build them. 

14 Q. Did he say why they had no right to build them ? 

A. After he said it he went tu his chest and showed me the 
p20 change he had made. I understood by that that it was on 
account of the change he had made in the nipper. 

15 Q. What change did he say he had made in the nipper ? 

A. The change was in the gearing, but just what the change was 
I cannot say, as I don’t know what the nipper was before. I.didn’t 
pay very much attention toit at the time, because it was in working 
hours. 

16 Q. Did the nipper he showed you have gearing between the 
handles? 

A. I wouldn't say positively. 

17 Q. What change in the gearing did Mr. Adams claim to have 
made? 

A. It was a change where the gearing is there. I don’t know 
which he showed me. 

18 Q. Whatever the change was did he say that he had mais the 
change, or that Moses C. Johnson had made it? 

A. He said that he had Johnson make the change. Those are 
the words he used. 

Question and answer objected to, as it has not been shown that 
either the nippers shown witness or the change that had been made 


in them have any bearing upon this case. 


19 Q. Was the nipper that Mr. Adams showed you like the nipper 
Hall’s Exhibit 10? 

Question objected to as leading and as suggesting to witness what 
was probably not the case. 

A. I don’t know what the nipper was he showed, but I know it 
could not be like that. I think the nipper he showed me was a 
skeleton nipper, but I won’t say anything I am not positive 


about. 
326 20 Q. Please to look at this skeleton nipper, marked John- 
son’s Exhibit D, and state whether that is like the skeleton 
nipper you think he showed you. 

A. Well, it looks very much as if I had seen it before. If I saw 
it before it must have been at that time, as I have never seen ié 
since until now. 

21 Q. State whether or not that skeleton nipper calls to your mind 
the skeleton nipper you think Mr. Adams showed you at the inter- 


view you have referred to. 
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A. I wouldn’t say; it came in my memory I had seen it before 
the minute I saw it. 

22 Q. And was it the cog gearing between the two handles that 
Mr. Adams referred to as the improvement he had made upon the 
nipper? State the best of your recollection about it. 


Question objected to as leading and suggesting to witness what 
Mr. Adams did say. | 


A. It was; it was the gearing between the two handles that he 
said he had made an alteration in. 


J. F. WOODWARD. 


Subscribed and sworn to before me this 26th day of May, 1882. 
[ L. s. ] J. EDGAR BULL, 
Notary Public (182), N. Y. Co., N. Y. 


327 CHARLES F. FRAssE, a witness produced on behalf of Hall, 
being duly sworn, testifies as follows : 


1 Q. State your name, age, residence, and occupation. 

A. My name is Charles F. Frasse; am 25 years of age; I reside 
at 64 East Fifty-third street, New York city; am clerk for hardware 
merchant. 

2 Q. Please to state for what hardware merchant you are clerk. 

A. Peter A. Frasse & Co. 

3 Q. State whether the firm of Peter A. Frasse & Co. were ever 
the agents of the Interchangeable Tool Company for the sale of their 
nipper ; and, if yea, please to state during what period of time that 
firm was the agent of said company. 

A. We were the sole agents from the first of their production, 
from May until November, 1879, as near as I can recollect. 

4 Q. State, as near as you can recollect, when it was that the com- 
pany supplied you with the first lot of their nippers. 

A. I think it was in June, 1879; but with reference to the books 
I could fix the date positively. 

5 Q. Please to examine the model, Hall’s Exhibit No. 10, and 
state whether or not it is like the nipper furnished you by the Inter- 
changeable Tool Company. 

A. It is exactly like those received from them, with the excep- 
tion of there being black handles. 

6 Q. State, as near as you can recollect, the number of those nip- 
pers delivered to you by the Interchangeable Tool Company during 
the time your firm was agent for it. 


Question objected to as evidence-in-chief. 


A. I should judge about seventy-five gross. 
328 7 Q. State, if you recollect, whether your firm ever had in 


its possession the nipper I now show you, marked Hall’s Ex- 
hibit 20. 


A. Yes. 


8 Q. State, as near as you can recollect, when it was that that nip- 
per was delivered to your firm. 3 
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A. In September, 1879. : 

9 Q. State, if you know, where it was made and by whom it was 
delivered to your firm. 

A. It was made at the Interchangeable Tool Company’s factory 
and delivered to Peter A. Frasse & Co. by Mr. Gustam. 

10 Q. State, if you recollect, how long that nipper was in the pos- 
session of Peter A. Frasse & Co. 

A. It never went out of our possession until delivered to Mr. Hall, 
about January, 1882. 

11 Q. Are you acquainted with Augustus Gustam ? 

A. Intimately. 

12 Q. How long have you known Mr. Gustam ? 

A. Since May, 1879. 

13 Q. What is Mr. Gustam’s reputation for truth and veracity 
among those who know him? 

A. Not trustworthy. 

14 Q. Is Mr. Gustam’s reputation for truth and veracity so bad 
that you would not believe him under oath ? 

A. I can’t say as I would believe him. 


Cross-examination of witness by Mr. E Lis: 


15 X Q. Did you ever have any other nippers from the Inter- 
changeable Tool Company of the same construction as Exhibit No. 
20? 

A. Yes, except their being hard. 

16 X Q. How many in all, and what size? 

A. About 10 gross I should judge; seven inch. 

17 X Q. When did you receive those? 

A. Icouldn’t remember the date; but a long time after the smaller 

nippers. 
329 18 X Q. Did the 10 gross you refer to have the gear con- 
nection formed by pins between the handles like Exhibit 20? 

A. Yes. 

19 X Q. Was that particular pair of nippers, marked Exhibit 20, 
delivered to you for any especial purpose? If yea, state what it 
was. 

A. It was to put as an exhibit in the American Institute Fair and 
also to enable us to sell from. 

20 X Q. Did you ever know Mr. A. Gustam to swear falsely ? 

A. No. 

21 X Q. Do you think that Mr. A. Gustam’s character is such 
that he would knowingly commit the crime of perjury ? 

A. That would be hard to say in his business transactions, but 
for myself I wouldn’t believe him. 

22 X Q. If he were sworn as a witness, do you believe he would 
state what he knew to be false, as a witness ? 

A. That I couldn’t say. 

23 X Q. Cannot you give your opinion from a knowledge of: Mr. 
Gustam ? 

A. It would be impossible for me to tell what he would do or 
how he would act in a court of law. 


154 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


Redirect examination by Mr. BRoADNAX: 


24 Q. In your cross-examination counsel asked you whether the 
10 gross of large nippers referred to by you as having been received 
from the Interchangeable Tool Company had the gearing between 
the handles formed by pins. Now, I want to call your attention 
especially to the gearing between these handles and ask you to state 
whether the gearing of the 10 gross was made with: pins or whether 
it was cut in the solid metal of the handle like it is in Ex- 

hibit 10. 
330 A. The gearing of the 10 gross were cut in the solid handle 
and the sample, Hall Exhibit 20, was the only one with the 
pins that I remember. 
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CHAS. F. FRASSE. 


Subscribed and sworn to before me this 26th day of May, 1882. 
[L. s.] J. EDGAR BULL, 
Notary Public, New York Co., N. Y. 


Tuomas G. HALL, a witness produced on his own behalf, being 
recalled and resworn, in answer to Interrogatories propounded by 
Mr. Broapnax, testified as follows: 


1 Q. State whether you have heard or read the testimony of Moses 
C. Johnson, Augustus Gustam, E. A. Whittelsey, James M. Adams, 
and Henry G. Thompson, given in this interference. 

A. I have. 

2 Q. During the time that Mr. James M. Adams was foreman of 
the shop of the Interchangeable Tool Company, about how often 
did you visit the shop and observe the progress and character of the 
work that was being done there? 
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Objected to, except as to the number of times he visited the 
shop. 
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A. To the best of my recollection I was in there pretty much 
every day. I don’t recall an absence of more than two consecutive 
days. 
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3 Q. State whether or not during the period covered by 
331 my last question you were constantly and personally cog- 
nizant of the work that was being done at the shop. 

A. I don’t recall a single period when I failed to know what was 
going on in the shop. If I was absent for any length of time I made 
inquiries as to what had been done in my absence. 

4 Q. State, as nearas you can recollect, the longest period of time 
that you were absent or omitted to visit the works of the Inter- 
changeable Tool Company during the time that Mr. Adams was fore- 
man there. 

A. Certainly not more than two or three days. I occasionally 
went to Hartford on business of the company, which would account 
for my longest absence. 


5 Q. Please to examine the model Johnson’s Exhibit Cand state 
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whether or not you ever saw that model at the works of the Inter- 
changeable Tool Company. 

A. In the first place, the exhibit is in no sensea model. I had 
never seen it until the time it was presented at this interference. 

6 Q. State if you recollect of having seen any parts of Exhibit C 
at the works of the Interchangeable Tool Company; and, if so, 
which of the parts did you see there? : 

A. To my recollection I cannot recall any of the parts, although 
I may possibly have seen the side plate, as there were a number 
similar in the waste box, which had been condemned on account of 
inaccuracy. : 

7 Q. State whether or not the templates for the milling tools used 


' by the Interchangeable Tool Company in the manufacture of their 


No. 2 nipper were made or could have been made from the jaws of 
the so-called model C. 


Objected to, as it has not been shown that the witness is an expert 
tool-maker. 


332 A. They were not, to the best of my recollection and be- 
lief, and they could not have been made from that exhibit, 
In My opinion. 

8 Q. Please to examine the templates I now show you, marked 
Hall’s Exhibit “ Templates,” and state whetber or not they are the 
templates by which the jaws of the No. 2 nipper of the Interchange- 
able Tool Company is made. 

A. They are. 

9Q. State whether or not you have tried those templates upon the 
jaws of the so-called model C; and, if yea, state whether the tem- 
plates fit the jaws of that model. 

A. I have tried them and they do not fit. 

10 Q. If those templates had been made from the jaws of that 
model would they fit it exactly ? 

A. They should, and to be of any service they must do so. 

11 Q. State, if you know, by the jaws of what model nipper those 
templates were made. 

A. To the best of my knowledge and belief, they were made from 
what was known as the Jenks model nipper. 

12 Q. Are those templates the original templates, and the only 
only ones that the Interchangeable Tool Company has had made by 
which to test and to make the jaws of the No. 2 nipper? 

A. To the best of my knowledge and belief, they are the only tem- 
plates for that size of nipper that I have ever seen or heard of, 
directly or indirectly. 7 

13 Q. State whether or not it is the practice of the Interchange- 
able Tool Company to test the jaws of the No. 2 nipper now, at this 
time, by these templates—I mean, to make the jaws from these tem- 
plates. 


A. It is. 
14 Q. State whether or not it is the practice of the Interchange- 
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able Tool Company to supply or replace new jaws of the 
333 nippers heretofore made by the company, of that size, with 

jaws that are now made by the company from those tem- 
plates. 

A. It is of daily occurrence. 

15 Q. State whether or not in case the jaws of the No. 2 nipper 
had been made originally from the jaws of the so-called model C, 
the jaws made now by the company after these templates could be 
put into any old nipper out of which the jaw was broken or dis- 
abled. 

A. They could not, in my opinion, and from practical knowledge 
of the method of manufacture they would not answer the purpose. 


I know they would not. 

16 Q. State whether or not that at the time of the adoption of the 
improvement in the nipper embraced in this controversy it was ¢ 
part of the plan and purpose of the Interchangeable Tool Company 
to make all of the different parts of the nipper to conform exactly 
to a given gauge or template, so that at any time in the future the 
company could supply any part of any nipper that might he broken 
or disabled, and so that the new part would exactly fit and take the 
place of the broken part of the disabled nipper, and whether it has 
been the practice of the company ever since to make the several 
parts of their nipper. 


Objected to as irrelevant and leading. 


A. It was the principal object of the company, in which they have 
spent large sums of money in accomplishing. They have strictly 
adhered to it ever since. In my opinion, it is the very soul of the 
business, the supplying of these extra parts. 

17 Q. State whether or not you have now any demand for such 
extra parts and whether you are supplying them. 

A. We have a large, steady, and constantly increasing de- 
334 mand from foreign countries as well as the United States, 
wherever we have sold the nippers. 

18 Q. State whether or not since the adoption of the improve- 
ment in the nipper embraced in this controversy you have devoted 
yourself during your entire time to mastering the manufacture of 
the nipper and of the tools and implements necessary to carrying 
on the business and whether you are thoroughly familiar with the 
business in all its parts. 

A. I cannot say that I have devoted my entire time during the 
entire period mentioned, but I have devoted sufficient time to master 
all the details of the business. There was a time when I had other 
business on my hands fora limited period. During the period men- 
tioned in the question I exercised supervision over the business, as 
I have done since its organization. 

19 Q. Referring now to the Jenks model nipper. After hearing 
the testimony of Johnson, Adams, and Whittelsey can you state 
positively that that nipper was altered by Jolinson after he came 

into the employ of the Interchangeable Tool Company, and which 
alteration consisted of dovetailing or brazing a piece of metal on 
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the inside of the handle and of forming a cog connection between 
the two handles in the piece of metal so brazed or dovetailed on? 

A. I positively assert that such alteration was made. I saw it 
when completed. 

20 Q. And can you assert positively that your No. 2 nipper was 
made from that model ? 

A. Ican and do; more especially as all our tools, gauges, mills, 
dies—everything appertaining to the same, including the fixtures— 
are made to correspond in every particular to the thousandth part 
of an inch tothat nipper. _ 


Question and answer objected to as evidence-in-chief. 


330 21 Q. State whether or not there was any other alteration 

made in the Jenks model by Johnson after he came into the 
employ of the Interchangeable Tool Company besides that of put- 
ting the cog connection between the handles. 

A. The only change that was made — upon the Jenks model, 
whether by Johnson or any other person; I do not mean upon the 
model itself; I refcr simply to a change in the design of the side 
plate, making it more oval on the top, which had no effect upon the 
tools except the punch to punch the plates out. 

22 Q. In the Jenks model nipper was the spring and the lip over 
the upper end of the spring the same as they are in the nipper you 
are now manufacturing ? 

A. It was. 


Question and answer objected to as evidence-in-chief 


23 Q. In the Jenks model nipper was there an adjusting stop- 
screw in one of the handles to regulate or rather to prevent the cut- 
ting edges of the jaws from slamming together ? 

A. I think not. ‘ 

24 Q. Then, as I understand you, there was present in the Jenks 
model nipper all of the parts and combination of parts that is 
present in the nipper as it is now manufactured, with the exception 
of the stop-screw in one of the handles and the cog gearing between 
the handles. 

Objected to as suggesting to witness what he is expected to testify 
to and as an endeavor to correct and supplement the evidence-in- 
chief. 

336 A. That is correct, to the best of my recollection and. belief. 

25 Q. In the Jenks model nipper, before the alteration thereof 
by Johnson, please to state whether or not there was present all of the 
parts and combination of parts that is embraced in the so-called 
model Exhibit C, with the exception of the cog connection between 
the handles. 

Objected to as leading and suggesting the answer and as calling 
for evidence-in-chief. 

A. All of the parts and combination of parts were present, with 


the single exception noted. 
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26 Q. From what you know of the conditions necessary to nablee 
the die-sinker to make the dies in which the drop forgings of the 
nipper No. 2 as originally made, please to state whether or not it 
would be possible for the die-sinker to make the dies without the 
several parts of the model nipper. 

A. From my considerable experience with the Colt’s, Patent Fire- 
Arm Company, who have made all the dies that the Interchange- 
able Tool Company have ever used, I have the very best reason to 
know that models are absolutely requisite for making such dies, and 
in every instance I am positive models have been furnished for the 
purpose. 

27 Q. Can you state positively that the jaws and handles of the 
Jenks model nipper or duplicates thereof were furnished to the Colt’s 
Patent Fire-Arm Company to enable that company to make the 
dies for your No. 2 nipper ? 


Objected to as leading and suggesting the answer to witness. 


A. Iam positive they were furnished to them, and I am 

337 strengthened in that belief by two reasons: First, I think I 

took them up the Colt’s Patent Fire-Arm Company myself, 

but I am not positive about that; the other reason is that the Colt’s 

Arms Company have always refused or declined to make any change 
without the model of the work required being furnished them. 

28 Q. State, if you please, whether the Jenks model nipper, after 
it was altered by Johnson, as you have testified, was of the size of 
your No. 2 nipper. 

A. It was. 

. 29 Q. State, if you please, by what mills and under what condi- 
en M4 such mills the jaws of the skeleton model C have been 
milled. 


Objected to, as the model C was not milled under any mills, but 
made with the file, as testified to and as it shows for itself. 


A. My belief is that these jaws were made from forgings made in 
the dies made at Colt’s Patent Fire-Arm Company to correspond 
with the change in the model, and that they have been milled by a 
set of mills made after the templates, Hall’s Exhibit “ Templates,” 
said mills being in a state of expansion; that these jaws have been 
used for experimental purposes in adjusting the mills so as to cor- 
respond exactly with the templates ; not being exactly like the tem- 
plates is accounted for for the reason that they have not been milled 
down to gauge. 

30 @. Please to explain what you mean when you say that the 
mills were in a state of expansion when these jaws were milled. 

_ A. The mills are made in sections. They are expanded by hav- 

Ing paper washers put in between the separate mills, and contracted 

by withdrawing the washers; I mean that washers were between 
these mills when the milling was done. 

338 31 Q. In answer to Q. 29 you say that these jaws have'been 

_ used for experimental purposes in adjusting the mills; please 

explain what you mean by that. 
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_ A. In the process of adjustment it is the custom to take jaw forg- 
ings and run them under the mills until they are brought down to 
gauge. Those that are imperfect, having undergone this experi- 
mental process, are thrown into the waste box. } 

32 Q. Please to state whether or not there was stock enough in 
the jaw forgings of the No. 2 nipper before the alteration of the dies 
to mill up or work up to the form of the jaws of the skeleton model, 
Exhibit C. 

A. There was a marked deficiency. It was for that reason that 
new dies were made. 

33 Q. Do you mean by that that the jaws of Exhibit C could not 
have been made out of the forging for the No. 2 nipper before the 
alteration of the dies ? 


Objected to as leading. 


A. That is precisely what I mean. 

d+ Q. State, if you know, when it was that the Interchangeable 
Tool Company gave the order to Colt’s Patent Fire-Arm Company 
to alter the dies. 

A. As near asl can recollect, without referring to the records of 
the company, it was about the latter part of May or the first day of 
June, 1879. 


Answer objected to, as the record is the best evidence. 


35 Q. Please to examine the model, Johnson Exhibit D, and state 
when and where you first saw that so-called model. 

A. The first time I saw the so-called model referred to was 
309 in thecity of New Haven, on the date it was put in evidence 
in this case, several months ago. 

36 Q. Please examine this model, marked Hall’s Exhibit No. 16, 
and state if you know where, when, and by whom it was made. 

A. I think I had a hand in making that nipper, with the excep- 
tion of the pins inserted in the handles. It was made some time in 
the latter part of 1878 or the early part of 1879. I think f found 
it in the scrap-box at Milford. I am uncertain where it was made. 
It might have been made in Harlem, but my impression is it was 
in Hudson street, in the early part of 1879. 

37 Q. State, if you know, whether any part of that nipper was 
made in milling machine. 

A. No part of it was so made, I am positive. 

38 Q. State, if you know, who put the pins in the handles of that 
nipper to form a cog connection between the handles. 


Objected to as evidence-in-chief. 


A. I do not know positively, but I think I heard Mr. Adams say 


he did it. : 

39 Q. State, if you know, when they were put in. 

A. I think that Mr. Adams also remarked, at the time mentioned 
above, that it was the early part of May, 1879. 

40 Q. State upon whose suggestion or direction those pins were 


put in. 
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Objected to as evidence-in-chief. 


A. Regarding this particular nipper, I do not know. 
41 Q. State upon whose direction the Jenks model nipper was — 
altered by Mr. Johnson, after he came in the employ of the Inter- 
changeable Tool Company, so as to make the cog connection 
340 between the handles. 
A. The instructions to Mr. Johnson were given "be Mr. 
Adams, I think, directly ; he was the foreman of the shop. 

42 Q. Who directed Mr. Adanis to have it done? 

A. My impression is that the direction given to Mr. Adams was 
given in a sort of general way, while Mr. Gustam and myself were 
present. I refer now particularly to the alteration of the Jenks 
model. I think I did the talking. 

43 Q. State how long you have known Augustus Gustam, if you 
do know him. 

A. I have known Mr. Gustam about twelve years, I should say. 

44 Q. State, if you know, what Mr. Gustam’s reputation is, among 
those who know him, for truth and veracity. 

A. His reputation among people of my acquaintance who know 
him is bad. 

45 Q. State, if you know, what his habits are now as to sobriety, 
industry, and general integrity, and what his occupation is now. 


Objected to as irrelevant. 


A. As to sobriety, he is an intemperate man, drinking very often 
to excess. As to industry, I should say be was industrious. As to 
his general integrity, he is a dishonorable man, I think, and also 
dishonest, to my certain knowledge. I do not know what his oceu- 
pation is at present. 

46 Q. State, if you know, whether Mr. Gustam’s habits and char- 
acter have been im proving or deteriorating the past five or six years 
of his life. 

A. The past two years of his life, I think, his habits have been 
deteriorating. About five years ago he was doing well, to all appear- 
ances. 

47 Q. Since that time, as I understand you, he has been running 

down? 
341 A. He has. 

48 Q. From what you know of Mr. Gustam, of your own 
knowledge and from what you have heard others say of him, is his 
reputation for truth and honesty so bad that you would not place 
any credit on anything he said under oath unless his statement was 
supported by facts and circumstances within your own knowledge? 


Objected to as suggesting to the witness the degree of credibility 
of Mr. Gustam as a witness. 


A. It is. 
Cross-examination of witness by Mr. Ettuis: 


ae X Q. Would you have believed Mr. Gustam on oath two ye ears 
ago * 
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A. I think so. 

50 X Q. Would you have believed Mr. Gustam on oath one year 
ago ? 

A. I would not. 

51 Q. What occurred between those two times to change your 
opinion of his veracity ? 

A. I think about two years ago, possibly a little longer, Mr. 
Gustam came to me and told me that he owed a year’s rent for the 
house in which he lived, ana that the landlord, Mr. Voorhees, had 
told him if a settlement was not immediately made that he would 
put him out of the house. I remarked to him, as near as I can 
recollect, that that was a pretty bad thing to happen to him—~. e., 
to be put out of his house. I asked him also why he had allowed 
the rent to accumulate to such an extent, as he has beew in receipt 

of a much larger income than I had, and that he should have 
342 paid as he went along. He stated to me that he had an old 

matter hanging over his head that kept him very short of 
money, or words to that effect. He concluded by asking. me if I 
would endorse his note at six months for the amount, with interest, 
and also promised me to take care of the note when it became due, 
so that I would not have any trouble about it; to all of which he 
agreed and swore “as God was his judge,” those were the very words 
he made use of, that I should never see or hear of that note again 
until he brought it to me cancelled. I endorsed the note as he re- 
quested and thought no more about the matter; in fact, it slipped 
from my mind until I received the legal papers notifying me that I 
was sued upon the note. I immediately sought out Mr. Gustam and 
told him of the facts. He remarked that he had received papers to 
a like effect. To quote his exact remarks, he said, “ et him go to 
hell, just as I am going to let him. He can’t collectacent.” I was 
sued upon the note, judgment obtained, and compelled to pay it. 
He afterwards told, when being reproved for treating me so by Wil- 
liam Q. Judge and J. F. Oliver, that I was a fool for having paid 
the note. That is about all of that transaction. 


Examination of witnesses adjourned until 10 o’clock a. m., May 
26th, 1882. | 


343  Cross-examination of Mr. Hatt continued by Mr. Extis: 


52 X Q. Was this occurrence before or after you gave Mr. Gustam 
the 100 biank notes signed by yourself to be used in settling the 
debts of the company ? 


A. Before. 
53 X Q. Who made oath to the statement upon which the warrant 


of arrest against Mr. Gustam was issued for alleged appropriation of 
two of said notes ? 

A. To the best of my recollection, the warrant was not issued under 
oath. I had the warrant issued, but do not think that it was sworn 
to. 

54 X Q. In what form was the complaint made ? 

A. As near as I can recollect, Judge Stoddard, the company’s 
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counsel, prepared the papers, which were approved and signed by a 
grand juryman, Tibbals by name. Those papers were after handed 
to Deputy Sheriff Miles. I don’t recall going before a notary in the 
matter at al]. I think that the custom is for the grand juryman to 
swear, if any one, on information. 

55 X Q. Do you not remember taking an oath before Mr. Stod- 
dard that the facts stated in the information or complaint were ¢or- 
rect, to the best of your knowledge and belief? 

A. I don’t renember taking an oath on the subject at all. I 
probably made a statement to that effect. 

56 X Q. Did vou sign that statement ? 


A. Probably did. 
57 X Q. Did you have any knowledge or information for making 


such a statement except the word of Mr. Gustam ? 


A. I did. 
58 X Q. What other knowledgeor information did you have ? 
344 A. I received an official statement from the secretary of the 


Interchangeable Tool Co., Samuel Leopold, to that effect, I 
think, with a recommendation for me to see Mr. Gustam and, if pos- 
sible, obtain said notes from him. I also received a letter from J. 
F. Oliver, a director of the company, informing me of Mr. Gustam’s 
admission in reference tosaid notes. Acting upon such information, 
I sent word to Mr. Gustam by letter, requesting him to come and 
see ne immediately. The latter circumstances occurred in Milford. 
He paid no attention to the letter. When I went to the hotel to 
dinner he was on the piazza of the hotel. I asked him about the 
notes. He confessed to me that he had made use of the two notes 
mentioned. [asked him why he had done so. He said his neces- 
sities compelled him to do so, as he was entirely out of money and 
his creditors very clamorous. I told him that did not justify him in 
committing a crime of that kind, and gave him, I think, a nuinber 
of days’ grace in which to return the notes; failing to do so, I would 
proceed against him criminally in the premises. He seemed very 
much crestfallen, but made no reply. He did not return the notes 
within the time specified, and by direction of the board of directors 
of the Interchangeable Tool Company I proceeded against him. 

59 X Q. From what you have subsequently known, had he in fact 
at that time used two of the company’s notes for his own benefit ? 

A. My opinion is at the present time that he had only used one 
of them. 

60 X Q. What was the date, as near as you can recollect, of the 
interview with Mr. Gustam that you have just mentioned ? 

A. As near as I can recollect, it was in July, 1881. I am not at 

all positive in reference to the date. 


345 61 X Q. Are you certain that it was after December 22, 
1880? 
A. Iam. 


62 X Q. Who made the templates for the jaws of the No. 2 nip- 
ers that have been introduced in evidence—Exhibit “ Templates ? ” 
A. To the best of my knowledge and belief, Mr. E. A. Whittelsey. 
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63 X Q. Did not Moses C. Johnson also make templates for this 
size of nipper? 

A. I have reason to believe that he did. I saw bim, I think, make 
templates for the handle. 

64 X Q. Where are they now ? 

A. I do not know. 

65 X Q. Did he not also make templates for the jaws of the No. 
2 nipper ? 

A. Not to my recollection. 

66 X Q. Did Whittlesey make any templates for the handles ? 

A. Don’t remember baving seen him do so. 

67 X Q. Are there now in the possession of the company any 


' templates for the handles of the No. 2 nipper ? 


A. I think there are. 

68 X Q. Who made them ? 

A. Cannot say at this time. 

69 X Q. How long have you had them ? 

A. As far as Iam able to state, they are the same templates we 
have had in continuous use since the Ist of June, 1879. Ido not 
remember of any templates relating to the No.2 nipper having been 
made since July, 1879. 

70 X Q. Are the handles of the No. 2 nipper, as you now make 
them, made to fit the templates that you have mentioned in your 
previous answer ? | 

A. They are. If otherwise, they would disarrange our business. 

71 X Q. During the time from May, 1879, to February, 1880, did 

you have any mechanical supervision of the manufacture of 
346  nippers by the Interchangeable Tool Company ? 

A. My supervision during the period mentioned and ever 
during my connection with the Interchangeable Tool Company has 
been general in every department of tlhe business. 

72 X Q. What did you understand was the change in your posi- 
tion by the appointment of Mr. Adams as superintendent ? 

A. The change, as I understand it, was for the reason that I could 
not devote my entire time continuously during the period men- 
tioned above. I had other business on my hands, and the com- 
pany could scarcely afford to pay the salaries that they had been 
yaying. 

f 73 x Q. Were you superintendent, in fact, of any part of the me- 
chanical operations during the time between May, 1879, and Feb- 
ruary, 1880? 

A. I occupied the same position then as now, when I have entire 
charge of the factory. There has always been a practical foreman 
of the factory, sometimes called a superintendent. 3 

74 X Q. Referring to the Jenks’ model, has there been any other 
completed model of the No. 2 nipper made in the shop of the In- 
terchangeable Tool Company since that was made, to your knowl- 
edge? 

rN There has not been any made sufficiently accurate to be desig- 
nated as or used as a model. 


Cross-examination closed. 
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75 Q. I read to you Q. and A. 5 to 10, inclusive, of testimony of 
Heary G. Thompson in this case. 


Counsel reads the Q.’s and A.’s referred to. 


Please state what answer, if any, you have to make to the state- 
ments I have read to you. : 


Objected to as introducing new matter on the redirect examina- 
tion. 


347 A. My answer is in general that a portion of Mr. Thomp- 

son’s testimony is correct and a portion is incorrect. In re- 
gard to answer to Q. 5, I made no such statement to Mr. Thompson. 
I did state to him that the company had voted to increase their 
capital stock from $50,000 to $75,000, but made no statement that 
application had been made for the same at a premium of two and a 
half to five per cent. Probably made the third statement; would 
reiterate it at the present time. I believe I made the answer to the 
fourth and fifth as Mr. Thompson testifies. As to the sixth point, 
referring to the company’s patents, Mr. Thompson remarked, as 
nearly as I can recollect at the present time, that he could satisfy 
himself on these points by referring to the Patent Office records. 
Mr. Thompson’s answer to questions 6 and 7 is correct. As to Q.8, 
I notified Mr. Thomas H. Thompson, who was our superintendent 
at the time, to permit no meddling with the business by Mr. Henry 
G. Thompson. He certainly made himself too familiar, if possible, 
with the business. 

As to the fourth statement, in answer to Q. 9, I would state: Mr. 
Thompson handed me a written statement of an estimate of the cost 
of the company’s nippers. He estimated the cost in that statement 
at less than 28 cents per nipper. I have a copy of that statement 
which I myself made and which I will swear to be a correct copy 
of the one Mr. Thompson wrote personally. I showed the original 
to Messrs. Oliver, Judge, and Gustam, and finally mailed the same 
to Mr. Gustam, instructing him to preserve it for future reference, if 
necessary. I donot know where the original is, but can procure 
the copy. In regard to the latter part of said answer I will say that 
the company did settle their indebtedness to their creditor at fifty 

cents on the dollar with unendorsed notes while the property 
048 was mortgaged, and have since paid said notes as they fell 
due, and confidently hope to pay the balance at maturity. 


As to the sixth and seventh statements I presume that is a mere 


matter of opinion. 
in answer to Q. 10, the result communicated to me by Mr. 
Thompson was in the form of the estimate above mentioned. 


THOMAS G. HALL. 


Subscribed and sworn to before me this 27th day of May, A. D. 
1882. 
[u. s.] ; J. EDGAR BULL, 
Notary Public, N. Y. Co., N. Y. 
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Counsel for Johnson introduces in evidence, as agreed after the 
10Ist question of Mr. A. Gustam, a certified copy of the agreement 
mentioned in the 98th answer of Mr. Gustam, marked Johnson’s 
Exhibit F. 


AMOs BROADNAX, a witness produced on behalf of Hall, being duly 
sworn, deposes and says that he prepared an application for a patent 
for Thomas G. Hall’s nipper at the request of William Q. Judge; that 
Hall’s Exhibit No. 14 is the specification and Hall’s Exhibit 15 is 
the drawing making parts of that application, and that said appli- 
cation was prepared some time in the month of July, 1880; the 
exact date of fhe preparation I cannot fix, but the application was 


not filed for want of fees. 
AMOS BROADNAX. 


Sworn to and subscribed before me this 27th day of May, A. D. 
1882. | 
[n. s.] J. EDGAR BULL, 

Notary Public, N. Y. Co., N. Y. 


049 NEw York, May 27, 1882—10 a. m. 
Parties met pursuant to adjournment. 
Present: Same counsel as before. 


JAMES KENNELLY, a witness produced on behalf of Hall, being 
duly sworn, in answer to interrogatories propounded by Mr. Broap- 
NAX testified as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. My name is James Kennelly ; ; my age is forty-nine years; I 

reside in Hartford, Connecticut; am employ ed by the Colt’s Patent 
Fire-Arm Manufacturing Company. 

2Q. State whether you are acquainted with Thomas G. Hall, 
James M. Adams, and Moses C. Johnson. 

A. Iam acquainted with all three. 

3 Q. State whether the Coit’s Patent Fire-Arm Manufacturing 
Company have done any work for the Interchangeable Tool Com- 
pany; and, if yea, please to state the nature of the work. 

A. They have made some dies for handles and Jaws for nippers, 
and paid me for doing the labor on the same. 

4 Q. State whether or not the Colt’s Patent Fire-Arm Manufact- 
uring Company made or caused to be made the dies in which the 
drop forgings are made for the No. 2 nipper of the Interchangeable 
Tool Con:pany. 

A..The superintendent directed me to make them, and I have 
made them, and the Colt’s Company paid me for them. 

5 Q. Please examine the nipper I now show you, marked Hall’s 
Exhibit No. 10, and state if you recognize it as the No. 2 nipper of 
the Interchangeable ‘Tool Company for which you made the forg- 
ings. 

Question objected to as informing witness what the article is. 

22—186 
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350 A. I do recognize it from external appearance and as an 
article that could be finished from the forgings I have fur- 
nished that company. 

6 Q. Please state whether or not you were furnished by.the In- 
terchangeable Tool Company or any of its officers at any time a 
model from which you made the dies, or caused them to be made, 
into which the drop forgings for the No. 2 nippers were made. 

A. Yes, sir; they have furnished me a model so that [ could 
forge a piece to finish the size that they have furnished me. 

7 Q. Please state whether or not you made or caused to be made 
the dies in which the forgings of the No. 2 nipper are made. 

A. I made part myself and caused my employees to make other 
parts. 

8 Q. Please examine the forging I now show you and state if vou 
recognize it as one of the handle forgings for the No. 2 nipper made 
in the dies to which you have referred. 


Question objected to as calling for evidence-in-chief, and the in- 
troduction of the forging at this stage of the proceedings is also ob- 


jected to. 


A. I do; I believe I have either given it to Gustam or sent it by 
express to the Interchangeable Tool Company. I haven’t seen it for 
probably a year or more. 

9 Q. State, if you please, whether that forging is the same as the 
forgings you now furnish the Interchangeable Tool Company and 
have been furnishing it for the handles of their No. 2 nipper. 

A. They are; they might possibly vary 39 or sjg7 of an inch 
in thickness, but substantially they are the same. 


dol Forging offered in evidence and marked Hall’s Exhibit 
“Drop Forging,” J. E. B., notary public, May 27, 1882. 


10 Q. State, as near as you can recollect, when it was that you 
made or caused to be made the dies in which these forgings are 
made. 

A. In May or June, in 1879. The Colt’s Patent Fire-Arm Manu- 
facturing Company credited them to me in July, 1879. 

11 Q. Are you certain that these dies were made by you in May 
or June of 1879? 

A. I am positive they were made May or June or the fore part 
of July, or they would not have been credited to me in July, 1879. 

12 Q. State, if you recollect, who it was that gave you directions 
to make these dies. 

A. Mr. Lord, superintendent, through Mr. Hall, who was present. 
Mr. Lord told me to doas Mr. Hall directed. I refer to Mr. Thomas 
G. Hall. 

13 Q. State whether or not Mr. Thomas G. Hall did explain to 
you then how he wanted the dies and forgings made. 

A. He did, and I made them according to his directions. 

14 Q. Please to state whether Mr. Hall showed you a model from 
which he wanted you to make the dies. 
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A. He did, and it was in the Colt’s Patent Fire-Arm Company’s 
possession yesterday when I left the shop. 

15 Q. Please to state whether or not that model has a cog connec- 
tion between the handles. 

A. The model had what we considered a male and female handle; 
it had a tooth connection between the handles; the same forgings 
intended to make both male and female handles. 

16 Q. State whether or not that model was the model of a 
352 complete nipper or the model of the handle only. 

A. T have seen the model of the complete nipper before the 
superintendent instructed me to anneal the dies and resink them ac- 
cording to Mr. Hall’s directions. 

17 Q. Please to state whether or not Mr. Hall was recognized at 
the works of the Colt’s Patent Fire-Arms Manufacturing Company 
as the authoritative head of the Interchangeable Tool Company for 
which this work was done. 

A. I believe he was; the superintendent gave me orders to do 
work according to his directions. 

18 Q. When you say that the model from which you sunk these 
dies is in the possession of the Colt’s Patent Fire-Arms Manufactur- 
ing Company do you refer to the model from which you made the 
original dies or the model from which you altered the die? 

A. I refer to the model from which I made the original dies. 

19 Q. And have you also got the model from which you altered 
the dies to enable them to make the tooth connection betwee. the 
handles? 

A. I believe I have. 

20 Q. And it was in May or June, as 1 understand you, that the 
alteration was made? 

A. It was. 

21 Q. State what, if any, experience you have had in working 
with milling tools. 

A. I have made them and worked with them more or less for the 
past ten years. 

22 Q. State whether or not, in your opinion, any competent work- 
man would take a model to set his milling tools by in manufactur- 
ing any article after a model. 

A. Certainly he would set his milling tools to his model, but he 
would not mill the model. 

23 Q. Would he, in setting his milling tools, run the milling 
353 tools over the model so as to leave the marks of the miiling 

tool upon the model ? 

A. Certainly not. Any man would be discharged if he did that. 
It would have to be through carelessness or ignorance. 

24 Q. State whether you have ever seen a tool-maker treat his 
model tool in that way. 

A. I never have or never heard of it. 

25 Q. Please to look at this model, marked Johnson’s Exhibit C, 
and state whether you have seen it before to-day. 

A. No, sir; I have not. 

26 Q. Mr. Moses C. Johnson swears, 1n his testimony in this CASO 
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that the jaws of that model constitute the model jaws of the No. 2 
nipper of the Interchangeable Tool Company, and he swears that 
he made them, and that he used them to adjust the milling tools by, 
and that in so doing he run them through the mills so as to leave 
the mark of the milling tools on the outside and the inside of one 
of the jaws—the one marked with the letter W on its side. Now 
please to state whether, in your opinion, Mr. Johnson would use his 
model in that way. 

A. My opinion is that Mr. Johnson is too good a mechanic to do 
anything of the kind. 


Cross-examination of witness by Mr. Exuis: 


27 X Q. Will you please examine carefully the marks of a mill- 
ing tool on one of the jaws of Exhibit C and say whether you think 
that those marks are merely scratches nade by a milling tool coming 
in contact with the jaw or whether the Jaw was milled into its present 
shape? 

A. That would be impossible for any man to decide, whether that 
comes from the machine milled with ;}, of an inch or z)55 of an 
inch. It is evident that milling marks are on the edges of the jaw 
at present, and it has the appearance of being milled to conform to 

its present shape. 
oo4 28 X Q. Are there not points on the outside near the cut- 
ting edge, on the inside near the middle and towards the rear 
of the lever, where the mills do not appear to have touched and the 
file marks still remain ? 

A. There are, but whether they were filed before milling I am not 
capable of judging. 

29 X Q. Did you make the original dies that you say were altered 
over in May or June, 1879, by Mr. Hall’s direction ? 

A. I didn’t do the whole work, but they were made under my di- 


rection and partly by myself, and I was paid by the Colt Company 


for them. 

30 X Q. About what date were they made? 

A. Prior to September 30, 1878, for [ got paid for them by the 
Colt Company in October following. 

31 X Q. Since May, 1879, have you made or altered over any dies 
for the jaws of the Interchangeable Tool Company’s nipper No. 2? 

A. I have altered the dies, but I can’t tell at what time, for the 
Colt Company didn’t pay meanytiing for it. Itdidn’t cost me any- 
thing. ‘Thedies were worn so that I had to resink them, and it re- 
quired no extra expense to resink them in a new shape. 


32 X Q. About how long was it, to the best of your recollection, 


after you made the alterations in the handle dies that vou made the 
alteration in the jaw dies ? 

A. To the best of my recollection the alterations were made at the 
same time—that is, prior to July 30, 1879. 

33 X Q. Did you bave a model to work from, or were the altera- 
tions made by descriptions and instructions? 

A. Best of my recollection is I have a model. 

34 X Q. Please describe the teeth which, I understand you to say, 
were on the model from which the original dies were made: 
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309 Counsel for Hall objects, as the witness has not said there 
were teeth in the original dies. 


A. There were no teeth in that model; therefore 1 could not de- 
scribe them. 

oo X Q. I will read Q. and A. 15 and 16 of your direct examina- 
tion. (Counsel reads questions and answers referred to.) What 
model do you refer to in those answers ? 

A. The first model had no teeth; the second model had a tooth. 
Mr. Hall showed me a model at first for which I made dies to forge 
parts to finish like sample. He afterwards brought me a model to 
alter the dies so as that they would make forgings to finish like the 
model he had then. 

36 X Q. Which model do you mean to say is now in the posses- 
sion of the Colt’s Patent Fire-Arm Company, to your knowledge— 
{ mean the one that was there when you left yesterday—the one 
with the teeth or the one without? 

A. The one I saw yesterday is the original model, but I believe 
the other is there. I made it my business to look for the original 
models of three sizes, Nos. 1, 2. and 38. 

oe XQ. Do you mean by the original model the one without the 
teeth ? 

A. The original model No. 1 has got the teeth ; the original model 


No. 2 has not got the teeth. 
| JAMES KENNELLY. 


Subscribed and sworn to before me this 27th day of May, 1882. 
[L. s.] J. EDGAR BULL, 
Notary Public, N. Y. Co., N. Y. 
356 Testumony on Behalf of Moses C. Johnson. 
In the U.S. Patent Office. 
Tuomas G. HAtt vs. Moses C. JOHNSON. 
In interference. Cutting nippers. 
Theo. G. Ellis, attorney for Johnson. 
357 CoMPLAINANT’s EXHIBIT INTERFERENCE Recorp. UH. E. T., 
Special Examiner. 
U.S. Circuit Court, East. Dist. of N. Y. 
Henry G. THompson vs. THomaAs G. HALt et al. 
In the United States Patent Office. 
Tuomas G. Hat vs. Moses C. JOHNSON. 
In interference. Cutting nippers. 


Amos Broadnax, Esq., attorney for said Hall: 
Dear Sir: Please take notice that on Thursday, the seventeenth 
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day of November, 1881, at ten o’clock in the forenoon, at the office 
of Henry E. Taintor, No. 333 Main street, in the city of Hartford, 
Connecticut, I shall proceed to take the testimony of Moses C. John- 
son, A. Gustam, Francis A. Pratt, and Henry Hammond, all of said 
Hartford, and others on behalf of said Johnson, to be used in the 
United States Patent Office in the above-named interference. The 
examination will be continued from day to day until completed. 
You are invited to be present and cross-examine. 
Very respectfully, THEO. G. ELLIS, 


Attorney for Johnson. 


Hartford, Conn., November 15, 1881. 


The foregoing notice was served on me this the 16th day of No- 


vember, 1881. 
AMOS BROADNAX, 
Att’y for Hall. 


358 Before the Commissioner of Patents, in the Matter of the In- 

terference between the Application of THomas G. Hatt for 

an improvement in cutting pliers and the patent No. 252,975, 
granted October 5, 1880, to Mosgs C. JoHNson. 


Depositions of witnesses examined on behalf of Moses C. Johnson, 
pursuant to the annexed notice, at the office of Henry E. Taintor, 
No. 333 Main street, in the city of Hartford, Connecticut, on 
Thursday, November 17th, 1881, at 10 o’clock in the forenoon. 


Present: Amos Broadnax, Esq., on behalf of Thomas G. Hall, 
and Theodore G. Ellis, Esq., on behalf of Moses C. Johnson. 


Mosgs C. JOHNSON produced and duly sworn: 


Int. 1. What is your name, age, residence. and occupation ? 

A. My name is Moses Carlyle Johnson; my age is 37 years; my 
residence is 53 Wadsworth street, Hartford, Conn., and my occupa- 
tion is machinist. 

Int. 2. State the circumstances of when and how you first became 
acquainted with a company in New York called the Interchange- 
able Too] Company, with which Mr. Thomas G. Hall was con- 

nected. 
309 A. I think it was in September—the latter part—1878, Mr. 

Mat. Diamond told me that he had received a letter from a 
party in New York who asked him to recommend or obtain a man 
capable of taking charge of a shop where they were manufacturing 
cutting nippers. He at that time, at the Park Central Hotel, in 
Hartford, Conn., showed to me and read a letter from one of the 
company and thought it would be advisable for me to go and look 
into the matter; that he thought that I would be a man that would 
suit them, and I should say about October Ist or 2d, 1878, I called 
upon this company, at their office, 71 Broadway, New York, and 
there met a member of the company, a Mr. A. Gustam, and ex- 
plained to him my errand there, telling him Mr. Mat. Diamond had 
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thought it advisable for me to call upon them, as they wished a man 
to take charge of the manufacturing of a cutting nipper. He at 
that time showed me a nipper and told me that he had nothing to 
do with the mechanical department and I would have to go to 
Harlem and see Mr. Thomas G. Hall. I at that time thought so 
little of the nipper and the manner it was constructed I did not 


“think it worth while to go to Harlem. 


Int. 3. When your attention was called by Mr. Gustam to the 
nipper referred to in your last answer what did you observe about 
it that induced you to form the opinion you have stated ? 

A. I noticed that the jaws had a tendency to make a shearing 
eut—that is, one overlap the other. I mean by that which neces- 
sarily would create a pressure which would break one or the other 
jaw, whereas a nipper to be correctly constructed should at all times 
have one jaw in perfect line with the other. 

Int. 4. State whether you were ever employed by J. H. Jencks & 
Co.; and, if so, state when and for how long you were so employed, 
and also state where their place of business was. 

A. Iwas. Immediately—that is, a day or two—after my acquaint- 
ance with 71 Broadway—in 1878, about October 1st or 2d—some- 
where about that time—1 called on Mr. E. Bullard, at 14 Dey street, 
New York; told him my business in New York, and at this time 
told him that I would like to engage in business in the city of New 
York. Hetold me that [ was just the man that he at that time 
wished to go to work at his shop, at the corner of Centre and Hester 
streets,.as he saw the necessity of having some men in the shop who 

had been educated in the leading machine shops of Hartford 
360 or the Eastern States, as they had at that time a job which 

would either make them a great deal of maney or they would 
lose a great deal of money. I would state that I went into the em- 
ploy of J. H. Jencks & Co. in the early part of October, 1878, and 
continued with them until about the first of February, 1879; there 
or thereabouts. I could not say exactly the dates. 

Int. 5. You have mentioned in your answer the name of Mr. E. 
P. Bullard. What connection did he have with the firm of J. H. 
Jencks & Co.? 

A. He told me he was a partner. 

Int. 6. What was your principal occupation while you was with 
the firm of J. H. Jencks & Co.? 

A. My principal occupation was building a printing press for 
Samuel Crump, of Mont Clair, New Jersey, and after that building 
a model nipper for the Interchangeable Tool Company, under the 
directions of Mr. Thomas G. Hall, at that time president of the In- 
terchangeable Tool Company. 

Int. 7. Do you know where that model now is? 

A. I do not. 

Int. 8. Please describe it as near as you can. 

A. I would state the model I made was an exact duplicate of a 
cut on a circular, with exceptions that the long end of the jaw lever 
was more hooking. This is the circular that I refer to. 


(Counsel for Johnson offers the circular produced by witness in 
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evidence, and the same is marked Johnson’s Exhibit A, H. E. T., 
N. P.) 


Int. 9. State whether or not Mr. J. M. Adams was employed by J. 
H. Jencks & Co. at the same time as yourself. 

A. He was. 

Int. 10. State where you first became acquainted with Mr. Adams 
and how long you had known him. 

A. In Hartford, Connecticut. I had known him for ten years at 
least ; probably more. 

Int. 11. Did you have any conversations with Mr. Adams about 
the nipper while you were with J. H. Jencks & Co.” 

A. I did; several. 

Int. 12. State generally what was the nature of those conversa- 
tions. : 


361 (Question objected to as irrelevant, immaterial, and incom- 
petent upon any issue in the controversy and as not evidence 
upon any issue in question.) 


A. I told Mr. Adams what brought me to New York from Hart- 
ford; told him of my conversation with Matthew Dimond and with 
Mr. A. Gustam at 71 Broadway. I had several conversations with 
him about the Hall nipper, and told him that I thought so little of 
the nipper in the manner it was constructed that I did not think it 
worth my while to go to Harlem to see Mr. Thomas G. Hall, who at 
that time, Mr. A. Gustam told me, had charge of the mechanical 
department of the manufacture of the nipper. I at this time ex- 
plained to Mr. Adams the reason of my coming from Hartford to 
New York. | 

Int. 138. Where were you living at the time you worked for J. H. 
Jencks & Co.? 

A. I roomed at the Revere House, corner of Houston and Broad- 
way, New York, and took my meals at restaurant. 

Int. 14. State whether or not your attention about this time was 
particularly called to the subject of cutting nippers and whether you 
made any attempts at its improvement. 

A. I would state that it was. In fact, my attention was called to 
it from the time I left Hartford, in 1878. I had several conversa- 
tions while rooming at the Revere House with Mr. O. D. Woodbury, 
of 103 East Houston street. 

Int. 15. State what conversations you bad with Mr. O. D. Wood- 
bury, if any of them related to improvements of yours upon the 
cutting nippers. 

A. We had several conversations about the construction of the 
nipper, and he agreed with me that it was mechanically of bad con- 
struction and not all practical. Tat this time called his attention to 
the fact that the two jaws or cutting heads should move at a uniform 
speed one with the other, and at that time made a sketch of what I 
considered would be the proper way—at least one way—of accom- 
plishing the purpose. 


(¥ 
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Int. 16. State if you have the sketch you refer to still in your pos- 
session and if you can produce it. 
A. Ican. I have it in my possession. 


(Witness produces a sketch made upon one of the Revere House 
eards, which is offered in evidence by counsel for Johnson and 
marked Johnson’s Exhibit B, H. E. T., N. P.) 


362 Int. 17. State, as near as you can, the date at which you 
| made this sketch. 

A. I could not state the exact date. It was during the month of 
October, 1878. | 
. Int. 18. Please look at the sketch and describe what points were 
intended to be illustrated by it. 


(Objected to as incompetent. Thesketch must speak for itself.) 


A. That the movement of one handle would necessitate the move- 
ment of the other the same distance. 

Int. 19. When did you first go to work for the Interchangeable 
Tool Company, in New York? 

A. About the twentieth of April, 1879. 

Int. 20. How long were you employed by that company ? 

A. About one year; a little over, perhaps. 

Int. 21. State what you were employed to do when you commenced, 
and generally what was your occupation while employed by the 
company. 

A. I was employed as a tool-maker and was hired by Mr. Adams, 
who at that time (about April, 1879, this was) was superintendent of 
the shop; at least he told me he was. I don’t know that he was. 
My general occupation was making tools and adjusting machines. 

Int. 22. Were you or were you not at any time employed by said 
company to exercise your inventive genius In —— the cutting 
nippers they were manufacturing ? 

A. I was not employed to exercise my inventive genius. 

Int. 28. While with the Interchangeable Tool Company did you 
make any drawings for them? If so, state what drawings you made 
and the dates you made them, as near as you can recollect. 

A. While in their employ I think I made drawings at five differ- 
enttimes. The first two were for milling-machine fixtures. The next 
drawing was known as their seven-inch nipper, made in September, 
1879. The drawings for the fixtures were probably made previous to 
this. The fourth drawing I made was what is known as the No. 1 
nipper on their list. None, tomy knowledge, has ever been made but 


_the model. This drawing of the No. 1 nipper was made in April, 


1880. The fifth drawing was of some screw-machine tools, and was 
made in April, 1880. 

363 Int. 24. Please look at Hall’s Exhibit No. 1 and say whether 
that is one of the drawings you refer to, and which one. 

A. It is one that I refer to. My testimony would go to show that 
this was drawing No. 4, made at Milford, Connecticut, in April, 1880. 
_ Int. 25. State, if you know, who wrote the initials “ M. C. J.” on 
this drawing. 

23—186 
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A. Ido. I saw him do it—Mr. Leon Gustam. 

Int. 26. Were the drawings that you made of machine fixtures 
adapted to make nippers of the kind shown in the drawing Ex- 
hibit 1? 

A. They were for a larger size. 

Int. 27. State whether or not you made any models for the Inter- 
changeable Tool Company while you were employed by them ;) and, 
if so, how many? 

A. I did. I made two; one of the seven-inch nipper, in the fall 
of 1879; also one of the No. 1 nipper, in the spring of 1880. 

Int. 28. Describe these models as to their peculiarities, especially 
relating to the matter now in controversy. 

A. I would say that this Exhibit No. 1 describes it. 

Int. 29. Which model—the first or seeond—do you mean by “it?” 

A. It describes them both—that is, the mechanical movement of 
both. 

Int. 80. Do you know and are you familiar with the particular 
combination of parts in the cutting nippers that are the subject-mat- 
ter of this interference? 

A. Lam. 

Int. 51. State, as near as you can, when you first conceived the in- 
vention of the combination of parts stated in this interference by the 
Patent Office and contained in your patent granted October oth, 
1880. 

A. Immediately after leaving their office, in October, 1878, I was 
satisfied that the handles or jaws should be geared or jocked in such 
manner that the movement of one would necessitate the movement 
of the other the exact distance of the movement of the first lever, and 
in the winter of 1879 I discovered that the part or portion being cut 
from the end of a rod or wire would leave the jaws with such force 
as to enter the V-shaped spring and thereby preventing the work- 
ing of said spring. To overcome this difficulty I saw the necessity 

of putting projections below the cutting edge and immediately 
364 above the Jaw fulcrum, which would always present a smaller 

space than the diameter or dimensions of rod being cut. I 
also discovered that these projections would prevent the spring from 
working up (by “up” I mean towards the cutting edge), and thereby 
doing away with two pieces which they then had in their nipper, to 
wit, one piece a brass block, slotted, for the tang of the spring; the 
other piece was a screw. 

Int. 32. State, then, the nearest you can recollect, the month and 
day when you first conceived the invention of the combination in 
question. | 

A. In the month of May, 1879, I made a working movement of 
my invention. 

Int. 33. Describe the working movement you made in May, 1879, 
as near as you can, and where it was made. 

A. I would state it was an exact duplicate of Exhibit No. 1, so 
far as the mechanical movement is concerned, including projections 
on Jaws fur preventing the entrance of matter not required inside of 
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the nipper. It was made in the American Express building, cor- 
ner of Jay and Hudson streets, New York. 

Int. 34. Have you that movement still in your possession and can 
you produce it ? 

A. I[have. I do produce it. 


(Same model offered in evidence by counsel for Johnson and 
marked Johnson’s Exhibit C, H. E. T., N. P.) 


Int. 35. In the construction of this model did you get any ideas 
from any one else, or was it entirely of your own invention ? 

A. I did not get any ideas from any one else, and it was my in- 
vention, so far as I know. 

Int. 36. Where did you get the material for making the handles 
of this model nipper? 

A. Mr. J. M. Adams gave me the material from his private tool 
chest. 

Int. 37. State, if you know, what the stamp was, part of which 
shows on one of the handles. 

A. Ido. It was the stamp of an alarm register company. This 
register was for conductor’s use. 

Int.38. Was it on the material before you made the handle? 
065 A. It was. 

Int. 39. Where did you get the material for the other parts 
of the nipper? 

A. They were picked up out of the refuse matter or material be- 
longing to the Interchangeable Tool Company. 

Int. 40. Give, as near as you can, the exact dates on which this 
model was commenced and completed. 

A. I should say it was commenced and completed between May 
10th and May 20th, 1879. I could not state the exact dates. 

Int. 41. How long after you made this model was it before you 
applied for a patent ? 

A. I should say it was about one year—perhaps a little over. It 
may be less. 

Int. 42. At the time that you made this model had the Inter- 
changeable Tool Company done anything in their shops towards 
making a nipper embodying the same improvements ? 

A. Not to my knowledge. 

Int. 43. Would you have been likely to have known from your 
position with the company if anything had been done in making 
such a nipper ? 

A. I think I should. 

Int. 44. What was the character of the nipper, as near as vou can 
describe, that was made by the Interchangeable Tool Company when 
you were first employed by thei ? 

A. Exhibit A is the best description 1 can give of it. That ex- 
plains itself. 

Int. 45. How long was it after you com menced work for the com- 
pany before they introduced any or all of the improvements shown 
in the model Exhibit C? 
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A. I think it was immediately after or, in other words, as soon as 
they could make their tools and produce nippers for the market. 

Int. 46. At whose suggestion were these improvements intruduced 
in the shop of the Interchangeable Tool Company ? 

A. I should say that my model of the working movement led the 
members of the company to adopt it. Who or by whom I can’t 
say. ) 

Int. 47. Who had charge of the preparations in the way of mak- 
ing drawings and getting up the machinery for manufacturing the 
improved nipper ? 

A. Mr. J. M. Adams. 
366 Int. 48. Do you know of any experiments made by Mr. 
Adams for the purpose of improving the nipper? 

A. I do. 

Int. 49. State what they were, as near as you can recollect. 

A. He filed a series of teeth on each handle lever—three or more— 
and that is the only experiment I know of. 

Int. 50. About what time was that? 

A. This was in the fore part of May, 1879, or perhaps about the 
middle. I do not remember the exact dates so as to give them. 

Int. 51. Was the experiment of Mr. Adams a success ? 

A. I do not remember ever seeing a working model of his experi- 
ment. It was never adopted by the company. 

Int. 52. Did you ever see any other model or experimental nip- 
pers at the shop of the Interchangeable Tool Company embodying 
any of the prinziples shown in your patent of October 5th, 1880, 
which were got up by any other person than yourself and the ex- 
periment you name, of Mr. Adams? 

A. I never did, unless they might call a No. 4 or 7-inch nipper, 
which had two or more holes drilled in one handle and, I should 
say, three in the other, into which were inserted pieces of Stub’s wire, 
said pieces of wire to act as gear teeth or cogs. Who drilled the 
holes or who put the teeth in I couldn’t say positively. I know it 
was not Mr. Hall, for it was not done at his suggestion. When the 
nipper was placed together in working shape the wire teeth were so 
slender and the holes drilled so irregular that it created a purchase 
on two or more teeth, which were broken by the first attempt to cut 
wire. That model has been put in as some exhibit. Ido not re- 
member the number. Mr. Hall says he had the teeth filed and 
caused two of them to be removed on one handle, and the exhibit 
itself will show whether they were filed or broken. 

Int. 53. About what time, stating the date as near as you can, was 
this experiment made? 

A. I should say it was about the first of June, 1879. 

Int. 54. Do you know for what especial purpose these handles 
with gear teeth or cogs were made? 

A. I know at the time they were talking of putting a sample nip- 
per into the fair of the American Institute, at New York. They 
wished very much to get in a large-sized nipper. They were then 

preparing to make only one size, the No. 2. 
367 Int. 55. When you commenced work for the Interchangea- 
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ble Tool Company what model of nipper were they working from 
as a standard? 

A. The one which was made at J. H. Jencks’, No. 180 (I think it 
was) Centre street. 

Int.56. About what machinery and stock did the Interchangea- 
ble Tool Company have at that time in their shop—I mean in 
April, 1879? 

A. They had three or four second-hand milling machines, some 
polishing apparatus, perhaps a small bench drill press. They also 
had several hundred parts of the nipper corresponding to the parts 
shown in Hall’s Exhibit No. 8. 

Int. 57. Did they have ony forgings ? 

A. They did. 

Int. 58. State what they were and how many. 

A. I could not state the exact number; there were several hun- 
dred—might be a thousand ; they were intended for nippers like 
Exhibit No. 8—that is,so far as the handles and jaws are con- 
cerned. 

Int. 59. Did the company about this time order new machinery ? 

A. They did. 

Int. 60. State about what it was and what it was adapted to 
make. 

A. Milling machines, lathes, drill presses, &c. Those tools are 
adapted to make anything. 

Int. 61. Did you have any conversations with J. M. Adams and 
others, about this time, in which you explained your improvements 
in the construction of the nippers ? 


(Question objected to on the ground that it has already been asked 
and answered.) 


A. I did, shortly after this time. By “this time” I understand 
April, 1879. 

Int. 62. State what those conversations were and when they oc- 
curred. 

A. The conversations occurred at various times, in the shop and 
out of theshop, with my room-mate, I. A. Whittelsey, and also Mr. 
Adams. They were in relation to the nipper as then being made 

and constructed. 
068 Int. 68. Did you ever intend to give your invention to the 
Interchangeable Tool Company ? 


(Question objected to as not competent to prove what the witness 
intended to do.) 


A. Not without value. 

Int. 64. After you commenced to work with the Interchangeable 
Tool Company who was superintendent of the mechanical. depart- 
ment of the work? 

A. Mr. J. M. Adams. 

Int. 65. What was the position of Mr. A. Gustam in April, 1879, 


and what office did he hold in the company ? 
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A. I think he was secretary. In fact, he was considered by the 
men in the shop as a general manager. 

Int. 66. At that time, April, May, and June, 1879, did Thomas G. 
Hall have anything to do with the mechanical part of the work at 
the shop? 

A. Not any, to my knowledge. 

Int. 67. State about how long, if you know, was it before you com- 
menced with the Interchangeable Tool Company that Mr. Adams 
was employed in the shop. 

A. I think he was hired about the 15th of April, 1879. 

Int. 68. State, as near as you can recollect, when you saw the first 
complete nipper made on the plan of the model Exhibit C. 

A. I think it was some time in July, 1879. 

Int. 69. Who made it? 

A. It was made by several different men. Different men did 
different operations on the machines. 

Int. 70. Previous to the making of this complete nipper was there 
any working model made from which to construct the tools? 

A. There was not a working model made. The tools were con- 
structed by Exhibit C. ‘That is the model the tools were made from. 

Int. 71. While you were at work for the Interchangeable Tool 
Company were you or not ever paid for extra time or over time for 
work done for the company ? 

A. Mr. Adams gave me ten dollars at one time for making draw- 
ings for milling-machine fixtures. This is the only money I re- 
member ever receiving for over work or over time. 

Int. 72. Are you acquainted with the state of the art, so far 
369 as regards cutting nippers, for, say, five or ten years back—I 
mean generally as to their construction. 

A. Tam. I have seen drawings or cuts of several cutting nippers 
made by different parties. 

Int. 73. Are you or not knowing to the fact that such tools were 
made with gear teeth between the two handles for the purpose of 
guiding their movements prior to 1877 ? 

A. I think the Patent Office records would show that. I have 
seen them. 


(Direct examination closed.) 


(Cross-examination by Amos BroapNax, Esq. :) 


X Int. 74. Where are you employed as a machinist now, if any- 
where? 

A. I am now superintendent of the Hartford Duplicate Machine 
Tool Company, No. 262 Main street, Hartford, Conn. 

X Int. 75. How long have you been employed there as such su- 
perintendent? 

A. I was made superintendent on the forming of the company, 
and have been employed at No. 262 Main street since the first of 
September, 1881. 

X Int. 76. Is that company a corporation ? 

A. It is. 
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X Int. 77. Who are its managers—I mean its trustees ? 

A. Mr. A. D. Brower, of Hackensack, New Jersey, and Mr. M. C. 
Johnson of Hartford, Conn. 

X Int. 78. Who are the directors? 

A. Mr. A. D. Brower, Mr. M. C. Johnson (that is myself), and Mr. 
A. D. Brower’s son, whose first name I have forgotten. 

X Int. 79. Is that a corporation organized under the laws of 
Connecticut ? 

A. It is not. 

X Int. 80. Under the laws of what State is it organized ? 

A. New Jersey. 

X Int. 81. Previous to your going into the employ of that cor- 
. poration, in whose employ was you? 

A. Mr. Dwight Slate. 
3/0 X Int. 82. Where? 
A. Hartford, Conn. 

X Int. 83. When did you go intu his employ ? 

A. The fore part of March, 188]. 

X Int. 84. When did you leave his employ ? 

A. In August, 1881. 

X Int. 85. What time in August ? 

A. I don’t know the exact time. His books will tell that. It was 
the latter part of August. 

X Int. 86. Previous to your going into the employ of Mr. Slate 
in whose employ was you ? 

A. J. B. Secor, Bridgeport, Conn. 

X Int. 87. When did you go in his employ and when did you 
leave it? 

A. I went into his employ about August, 1880, and left it about 
the last of January, 1881. 

X Int. 88. Previous to your going into the employ of Mr. Secor 
in whose employ was you ? 

A. The Frary Cutlery Company, at Bridgeport, Connecticut. 

X Int. 89. When did you go into the employ of that company 
and when did vou leave it ? 

A. I think it was some time in May, perhaps the latter part of 
May, 1880, that I went into their employ, and I left about the first 
of August, 1880. 

X Int. 90. Previous to your going into the employ of the Frary 
Cutlery Co. in whose employ was you ? 

A. The Interchangeable Tool Company. 

X Int. 91. You are the Moses C. Johnson, as I understand it, that 
is one of the parties to this interference ? 

A. Tam. 

X Int. 92. Do you own the patent involved in this interference? 

A. I do not. 

X Int. 93. Who does own it? 

A. Mr. Henry G. Thompson, I suppose; he did. 

X Int. 94. Did you assign it to him? 

A. I did. 

X Int. 95. Before or after the patent was issued ? 
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A. I think it was before. 
X Int. 96. How long before ? 
oll A. I don’t remember. 
X Int. 97. Do you remember when the assignment was 


made? 

A. I do not remember the date. | 

X Int. 98. State as near as you can. f 

A. Say about June, 1880. 

X Int. 99. How did you come to assign the patent to Mr. Henry 
G. Thompson ? 

A. He bought it of me. 

X Int. 100. What did he give you for it? 

A. Stocks. 

X Int. 101. What kind of stocks? 

A. Interchangeable Tool Company’s stock. 

X Int. 102. Did he give you anything else? 

A. He has. 

X Int. 103. What else has he given you? 

A. Money. 

X Int. 104. How much? 

A. I cannot tell now how much. 

X Int. 105. When did he make his last payment ? 

A. I could not give the date of that. 

X Int. 106. When did he make the first payment? 

A. He made the first payment when I assigned, or immediately 
after. 
X Int. 107. How much did he pay you the first payment in 
money ? 

A. The first payment was fifty dollars. 

X Int. 108. What was the amount of his last payment? 

A. I think it was one hundred dollars. 

X Int. 109. About when was that made? 

A. I could not give the date. I have no record of it. 

X Int. 110. State as near as you can recollect. 

A. Some time within the past month. 

X Int. 111. How many shares of the Interchangeable Tool Com- 
pany’s stock did he give you ? 

A. Twenty. 
| X Int. 112. Has it been transferred to you on the books of the 
company ? 

A. I do not think it has. 

X Int. 113. What is its par value? 
O12 A. One thousand dollars. 
X Int. 114. In selling this patent to Mr. Thompson did 

you seek him or did he seek you? 

A. I don’t know that he ever sought me and I don’t know that I 
ever sought him. 

X Int. 115. How did you get together to make the sale? 

A. I don’t remember. It was brought about by other parties. I 
do not remember just how it happened. 

X Int. 116. By whom was it brought about ? 
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A. I think by Samuel Moore. 

X Int. 117. Anv one else? 

A. I do not remember any one else at the time. I do not re- 
member the details of the thing at all. 

X Int. 118. Who is Samuel Moore? Where does he reside ? 

A. I could not say where he does reside now. 

X Int. 119. Give his last place of residence known to you. 

A. Milford, Connecticut. 

X Int. 120. Did Mr. Samuel Moore introduce you to Mr. Thomp- 
son ? 

A. He did not. 

X Int. 121. In what way did Mr. Samuel Moore bring about the 
sale of the patent to Mr. Thompson ? 

A. He told me that he thought Mr. Thompson would buy it 
from me. 

X Int. 122. Did you first tell Mr. Samuel Moore that you was the 
owner of the invention embraced in the patent ? 

A. I don’t know who did first tell him. 

X Int. 128. Did Mr. Samuel Moore first seek you to effect the 
purchase of the patent for Mr. Thompson or did you seek him? 

A. There was no seeking about it. 

X Int. 124. You mean that Mr. Moore did not apply to you and 
that you did not apply to him ? 

A. That is just exactly what I mean. 

X Int. 125. Then, how did Mr. Moore bring about the sale of the 
patent ? 

A. I don’t remember exactly. It came up in general conversa- 
tion. 

X Int. 126. Please to relate all the circumstances attending the 

sale of the invention and patent to Mr. Thompson. 
O73 A. I think all there was about it was that he knew the in- 
vention was mine and told me that he thought Mr. Henry G. 
Thompson would purchase if I would sell. Not having any more 
money than I wanted at that time, I sold. 

‘X Int. 127. How did Mr. Moore know that you claimed to be the 
inventor of the invention embraced by the patent ? 

A. He could tell more about that than I. I don’t know where 
he did first receive his information. 

X Int. 128. To whom did you first claim to be the inventor of the 
improvement in nippers embraced by the patent? 

A. I could not say. 

X Int. 129. State to whom you first claimed the invention in 
question of whom you have any recollection, 

A. I always supposed it was generally considered by the men in 
the employ of Interchangeable Tool Company and others that it 
was my invention from the making of the model Exhibit C, and 
spoke of it to several in a general way. I don’t know that I abso- 
lutely claimed it to any one in particular and could — state who 
the first person was I talked about the matter with. 

X Int. 1380. Can’t you recollect the name of any person to whom 
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you claimed to be the inventor of the improvement in nippers 
claimed in the patent? 

A. Yes; I can remember several. 

X Int. 131. Please to give their names. 

A. Mr. E. A. Whittelsey, Mr. Charlie Church, Thomas Thomson, 
Samuel Moore, and I don’t know how many others. I think I was 
talking with Mr. F. A. Pratt, of the Pratt & Whitney Company. 

X Int. 132. Which of the persons you have named did you speak 
to first about the invention, claiming it to be yours? 

A. I do not remember. 

X Int. 133. When did you first claim the invention as yours to 
any of these gentlemen? 

A. I could not state the time. I have got nothing to locate it by. 

X Int. 184. When did you speak to Mr. Whittelsey about the in- 
vention, claiming it to be yours? | 

A. That I could not say. 

X Int: 185. Are you certain that vou claimed the invention as 
yours to Mr. Whittelsey ? 

A. I would not swear that I did in so many words. 
BYE: X Int.1386. Where was Mr. Whittelsey when you were talk- 
ing to him about the invention and claiming it to be yours? 

A. He was in New York. 

X Int. 187. Whereabouts in New York? 

A. That I don’t remember. It was somewhere in the city. It 
was talked about in a general way, and I don’t remember the time. 
X Int. 138. Who is Mr. Whittelsey, and where does he reside? 

A. The last [ knew of him he was in Brooklyn, eastern district. 

X Int.139. Was Mr. Whittelsey employed by the Interchangeable 
Tool Company at the time you were employed by it? 

- A. Part of the time. 

X Int. 140. Was he there when you made the model Exhibit C? 

A. He was. 

X Int. 141. Did he work in the same room with you? 

A. He did. 

X Int. 142. Saw you at work upon the model? 

A. I suppose he did. 

X Int. 143. How near did he work to you? 

A. He worked at the next vise. 

X Int. 144. How far was his vise from yours ? 

A. His vise — in front of one window and mine in front of the 
next one—six to eight feet apart or about that. 

X Int. 145. Did Mr. Whittelsey room with you at the hotel? 

A. He did not. 

X Int. 146. Did you not say that Mr. Whittelsey was your room- 
mate? 

A. Not at the hotel. 

X Int. 147. Was he your room-mate anywhere? 

A. He was. 

X Int. 148. During the time that you were working together at 
the shop of the Interchangeable Tool Company ? 

A. During a portion of the time—not all the time. 
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X Int. 149. Was he your room-mate during that portion of the 
time you was engaged in making the model Exhibit C? 

A. He was. 

X Int. 150. At the time you sold your patent to Mr. Thompson 
did you tell him that some one else had offered you five hundred 
dollars for it? 

A. I don’t remember that I did. 
O70 X Int. 151. Do you swear that vou did not? 
A. I will not swear that I did not. I don’t remember. I 


don’t think I ever did. 
X Int. 152. As matter of fact, did any one else offer to purchase 


_ the patent of you? 


A. I had talked with other parties. 
X Int. 153. Who were they ? 
A. I don’t know that they would care to be brought into the 


case. 
X Int. 154. Do you decline to answer? 
A. I had a talk with Mr. William N. Woodruff, of Hartford, Conn. 


X Int. 155. How long before you sold to Mr. Thompson? 

A. That I don’t remember exactly. The conversation I had with 
him wasat Milford. I don’t remember the day he was there. Prob- 
ably the hotel register will show his name. 

X Int. 156. Did he make you an offer for the patent ? 

A. I don’t know that he did. 


Adjourned to Nov. 18th, 1881, at 9.30 a. m. 


Fripay, November 18th, 1881—9.30 a. m. 


Met pursuant to adjournment. 
Present: Same parties. 


Cross-examination of Mosrs C. JOHNSON continued: 


X Int. 157. Do you swear that he did not? 

A. No; I will not swear that he did not. I do not remember. 

X Int. 158. How large was the room in which vou worked for the 
Interchangeable Tool Company in New York? 

A. I don’t know. I never measured the room; never had any 
occasion to measure the room. I should say it was about 25 x 40. 
It might be more or less. 

X Int. 159. That is the best of your judgment, is it? 

A. It is. 

X Int. 160. How many men were employed in that room at the 
time you was employed there? 

A. There were different numbers. When I first went there 
376 there were very few—two or three. Later there might have 
been ten, more or less. I don’t remember the number. I 

had no reason to count them. 

X Int. 161. Give the names of the persons who were employed 
in that room during the time of your employment there. 


A. J. M. Adams, myself, Mr. L. Smith, Mr. E. A. Whittelsey, Mr. 
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Pope, Mr. F. K. Hills, Charles Ashley, and some others. I do not 
remember their names. 

X Int. 162. This room in which you worked did it face towards 
Hudson St.? 

A. It did. 

X Int. 163. And was the vise bench along that side of the room 
next to the street ? js 

A. A part of it. 

X Int. 164. How much of it? 

A. Probably at least three-quarters of it. I never measured the 
bench and don’t know the length. 

X Int. 165. How many vises were there on that part of the bench 
that was along the room facing Hudson St.? 

A. I think three; might have been four. 

X Int. 166. Don’t you know exactly how many there were ? 

A. I did at the time. 

X Int. 167. Don’t you know now how many there were? Can’t 
you recollect? 

A. As I said in a previous answer, there were three; might have 
been four; I think three. 

X Int. 168. Are you sure there were no less than three and no more 


than four? 

A. My previous answers are all I know about it and as near as [ 
know about it. 

X Int. 169. Question repeated. 

A. I have answered the question to the best of my ability. 

X Int. 170. Did you work on one of those vises? 

A. I did. 

X Int. 171. Did you have one of the middle vises or one of the 
end vises, supposing there to have been more than three? 

A. I did not have one of the middle vises. The bench run parallel 
with the street and [ had an end vise. 

X Int. 172. Which end of the bench was it? 
377 A. North, I should say; the uptown end. 
X Int. 173. Who worked at the vise next to you, on your 

right ? 

A. I think it was E. A. Whittelsey. 

X Int. 174. Was there any vise at vour left ? 

A. Not on the bench running parallel to Hudson St. 

X Int. 175. Was there any vise to your left on any bench? 

A. There was. 

X Int. 176. Who worked on that vise? 

A. I think James Courtney, the biggest part of the time. 

X Int. 177. Who worked on the vise next to Mr. Whittelsey, on 
your right ? 

A. Different ones worked at that vise; Mr. Adams worked there 
some; Mr. Pope and Mr. Whittelsey at different times. 

X Int. 178. Whose vise was that—I mean who was it that usually 
worked at that vise most of the time? 

A. I think Mr. Adams, but couldn’t say. I didn’t keep the num- 
ber of days that any one person worked at it. 
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X Int. 179. But that was the vise that was generally recognized 
as Mr. Adams’ vise, was it? 

A. I think it was. 

X Int. 180. Who worked at the next vise on your right, next to 
Mr. Adams’ vise? 

A. I don’t remember that there was any vise there. There might 
possibly have been one. I don’t recollect it. 

X Int. 181. Was there any vise to the left of the one that Mr. 
Courtney worked on? 

A. I have no recollection of any. 

X Int. 182. On what vise did Mr. Pope work ? 

A. Possibly he might have worked on what has been called here 
Mr. Adams’ vise. He worked at a machine the biggest part of the 
time. 

X Int. 183. To the best of your judgment, how far was Mr. Court- 
ney’s vise from yours ? 

A. I should say, on a diagonal line, between four and six feet. 
That is the best of my judgment. 

X Int. 184. By diagonal line you mean across the corner of the 
shop? 

z I mean a bee line, the shortest distance to get to it across the 

corner of the shop. 
378 X Int. 185. About how far were the vises apart that faced 
on Hudson street, to the best of your judgment? 

A. I never measured the distance, but should say from six to 
eight feet. It might be more or less. 

X Int. 186. What machine did Mr. Pope work on? 

A. The planer, the biggest part of the time; the planer or shap- 
ing machine 

X Int. 187. How far was that from your vise? State as near as 
you can judge. 

A. My best judgment would say ten feet; perhaps two feet more 
or two feet less, measuring in a bee line. 

X Int. 188. Now you have mentioned the vise of Mr. Courtney 
on your left, the vise of Mr. Whittelsey on your immediate right, and 
the vise of Mr. Adams, immediately to the right of Mr. Whittelsey— 
that is, three vises beside your own. Were there any other vises in 
the shop that you recollect of ? 

A. In this room, it is possible there might bave been one or more. 
I don’t recollect ; couldn’t state. 

X Int. 189 Wasn't there a vise in that room, on which Louis 
Smith worked ? 

A. I think he worked at what has been called here Courtney’s 
vise, after Courtney had left it. 

X Int. 190. When did Mr. Courtney cease to work on that vise, 
and when did Mr. Smith begin to work there ? 

A. That I don’t remember, and I couldn’t say. There are no 
reasons why I should remember. 

X Int. 191. You say you went to work for the company about 
the 20th of April, 1879. Was it in this shop in Hudson street that 
you first worked, after going into the employ of the company? 
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A. It was. 
X Int. 192. And was Mr. Courtney at work on the vise to your 
left when you went there, or did he come there after you went to 


work ? 
A. He came several weeks after I went to work; how — I 


don’t know. | 

X Int. 193. Was Mr. Courtney the first person that worked at that 
vise after you went there? 

A. That I couldn’t say. 
O79 X Int. 194. Was there any one at work at that vise when 
you went there? 

A. I think not. 

X Int. 195. Are Smith and Courtney the only persons who 
worked on that vise during the time that you was there? 

A. I think not. 

X Int. 196. Who else worked on it? 

A. Possibly I did a little job on it. I think I saw Mr. Gustam 
filing on it. Different parties in theshop. I made no record of the 


names. 
X Int. 197. Now, did not a person named George Silvia work at 


that vise ? 

A. Possibly he did. He could tell better than I. 

X Int. 198. Don’t you know that he did? 

A. No, sir; I do not. 

X Int. 199. Are you acquainted with George Silvia ? 

A. Iam. 

X Int. 200. Was hein your employ before he went to work for 
the Interchangeable Tool Company ? 

A. He had worked for me before. 

X Int. 201. Was it through your instrumentality that he went to 
work for the Intercha :ngeable Tool Company ? 

A. Mr. Adams hired him. I possibly recommended him. 

X Int. 202. Now do you swear that you do not recollect whether 
Mr. George Silvia worked on the vise to your left or not? 

A. It is possible that he done short jobsin it. I don’t know. 

X Int. 203. Was he a vise hand? 

A. He is a machinist, vise hand, machine hand, planer hand, gen- 
eral machinist and tool-maker 

X Int. 204. Where is he—where does he reside, I mean ? 

A. I do not know. | 

X Int. 205. Where did he last reside to pene knowledge? 

A. Brooklyn, New York. 

X Int. 206. How long ago is that? ‘ 

A. I don’t remember the length of time. It was shortly after he 
left the employ of the Interchangeable Tool Company. 

X Int. 207. Where does Mr. Lewis Smith reside ? 

A. That I do not know. I heard he resided in Brooklyn. 

X Int. 208. Who is Mr. Mat. Dimond? 
380 A. Mr. Mat. Dimond was formerly a steel merchant in the 
city of Hartford. I do not know his pedigree. 
X Int. 209. Where does he reside? 
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A. That I do not know. I have understood in New York city. 

X Int. 210. Are you well acquainted with Mr. Mat. Dimond ? 

A. I consider myself so. 

X Int. 211. And it was upon his recommendation that you visited 
New York and applied to the Interchangeable Tool Company for 
the position of superintendent, as I understand you ? 

A. It was through him that I first learned of the company. 

X Int. 212. You say that he showed you a letter from one of the 
company. Who was that letter written by? 

A. I didn’t see the man write it. I think it was signed by A. 
Gustam. 

- X Int: 213. Did you keep the letter or did Mr. Dimond keep the 
letter ? 

A. I don’t remember that I ever had the letter. 

X Int. 214. Didn’t you have the letter in your hands when he 
showed it to you? 

A. I don’t remember that I did. I am under the impression that 
he retained the letter in his own hands. 

X Int. 215. Didn’t you read the letter? 

A. Mr. Dimond read the letter. I think he showed me in the 
letter some references, where they had referred to some bank, as re- 
gards their standing. 

X Int. 216. Did he show you Mr. Gustam’s signature and name 
signed to the letter? 

A. I think he did. I would not be positive. He gave me Mr. 
Gustain’s address. 

X Int. 217. And you say that was the latter part of September, 
1878, and that about the first or second of October, 1878, you visited 
New York and called at the company’s office, No. 71 Broadway, and 
that you there saw Mr. Gustam. Did you see any one else at that 
time in the office of the company, 71 Broadway, beside Mr. Gustam ? 

A. It is possible I might have seen some one. ‘The office was 
divided, if I remember right, by a partition running parallel with 
Broadway. Isaw Mr. Gustam in the front portion of the office. In 

order for me to get into the front portion I had to pass 
381 through the other, and I might have seen some one there. I 
couldn’t swear if I did or not. 

X Int. 218. How long was you at the office at that time? 

A. I don’t remember the length of time; possibly an hour. 

X Int. 219. What time in the day was it? 

A. I should say in the middle portion of the day; perhaps just 
before twelve. I made no record of it at the time. 

X Int. 220. At the time you were there did you talk with any one 
else about the nipper beside Mr. Gustam ? 

A. I do not remember that I did. 

X Int. 221. Was any one present? 

A. I don’t remember of seeing any one. 

X Int. 222. You say Mr. Gustam, at the time you visited the office 
of the company, about the first or second of October, showed you one 
of the company’s nippers. Was the nipper he showed you anything 
like this, Hall’s Exhibit No. 8? 
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A. It was a very similar nipper, with the exceptions of the straight 
piece of wire between the jaws immediately below the cutting edges, 
which was not in the one I saw there. To accomplish the purpose 
of this wire the nipper which I saw had a screw with a taper head 
about the position of the slot shown in the top of the plate shown 
in Hall’s Exhibit No. 8. 

X Int. 223. Are you sure that you saw that nipper fitted with the 
screw having a taper head running across the throat of the nipper 
in about the place where the recess is cut in the side plates of the 
nipper, Exhibit No. 8, at the office of the company, No. 71 Broad- 
way, New York, about the first or second of October, 1878 ? 

A. I did not take the screw out of the nipper, or remove it or the 
piece running across; possibly it may have been a straight pin or a 
taper pin; possibly it wasn’t a screw. 

X Int. 224. Can you swear whether it was a pin or a screw? 

A. I did not see the piece removed, and have no way of knowing 
whether it was a screw or a pin. 

X Int. 225. If it was a screw there would have to be some means 
provided for screwing it in its place. Now, was there any means by 
which a screw-driver or a wrench could be applied to screw the pin 
or screw in, whichever it may have been ? 

A. I don’t remember of any slot; do not locate it. 
382 X Int. 226. Was there any means of applying a screw- 
driver or a wrench that you recollect of? 

A. I had no reason for taking it apart, and consequently did not 
use ascrew-driver or wrench, and would not have been apt to notice 
whether there was any provision for it or not. 

X Int. 227. I did not ask you if you took it apart ornot. I asked 
you if there was any means of applying a screw-driver or wrench, 
that you recollect of, to that pin or screw, whichever it may be? 

A. I do not recollect. 

X Int. 228. Why did you describe it as a screw? 

A. I should have described it as a screw or pin at the time. 

X Int. 229. If it was a pin how was it kept in its place? 

A. I should naturally suppose by friction. 

X Int. 230. How long would it stay in place held there by fric- 
tion merely? 

A. I have no way of knowing that. 

X Int. 231. Where and when did you first meet Thomas G. Hall, 
the other party to this interference ? 

A. To the best of my recollection, about January, 1879, at Jencks’ 
shop, corner of Centre and Hester streets, New York. 

X Int. 232. You did not fully answer my question 223. I asked 
you whether you were sure it was on the first or second of October 
that you saw the nipper at 71 Broadway, at your interview with 
Mr. Gustam. What I wanted to know especially was whether it was 
upon either of those days that that visit occurred. 

A. I have no memorandum of the dates. I cvuld not swear that 
it was either first or second. I state the date as nearly as I can 
recollect. 
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X Int. 233. Upon your visit to New York at that time at what 
hotel did you put up? 

A. At the Revere House, corner of Houston and Broadway. 

X Int. 234. Did you go to the company’s office immediately upon 


your arrival, before you went to your hotel ? 


A. I think I did. ’ I do not remember positively. 

X Int. 235. After you left the company’s office that day where 
did you go? 

A. I do notremember distinctly. I went to several places in New 
York. I keep no diary of each day’s happenings. 

X Int. 286. Did you go to the Revere House on that day ? 
383 A. Possibly; I do not remember; think I was there that 
evening. The hotel register would show that. 

X Int. 237. Did you register your name there at the Revere House 
on the day that you called at the company’s office’ 

A. I think I did. 

X Int. 238. Who was with Mr. Hall when you first met him ? 

A. I remember no one, unless it might be Mr. Jencks. I have no 
distinct recollection of any one. 

X Int. 239. Did you have an interview with Mr. Hall at that 
time? 

A. I think we had some conversation when we first met. 

X Int. 240. What was it about? 

A. Abvut the making of a nipper for a model. 

X Int. 241. How long had you been at work for Messrs. J. H. 
Jencks & Co. before you commenced to make the model nipper for 
Mr. Hall? 

A. I commenced work for J. H. Jencks & Co. in the month of 


October, 1878. This model referred to I commenced work on about 


January, 1879. 

X Int. 242. State about what time in January you commenced to 
work upon that model. . 

A. That I could not state; their time book will tell that. 

X Int. 243. I have not got their time book to put in evidence. 
Please to state, as near as you can recollect, what time in January 
it was. 

A. I could not state the exact time or probably within one or two 
weeks of it. I should say it was within one or two weeks of the 
first of January,1879. It might have been two weeks before or two 
weeks after; that I could not state. I do not keep my own time; 
never have. 

X Int. 244. Then, as J-understand you, you are not certain 
whether it was in Januar vy, 1879, or December, 1878, that you com- 
menced to work on this model nipper that was made at J. H. 
Jencks’? 

A. I an: not certain. 

X Int. 245. When did you get the model completed ? 

A. Near the first of February, 1879. 

X. Int. 246. Was it before the first of February or after the first 
of February that you got it completed ? 
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A. It was about the first of February; it may have been 
384 twoor three days before and it may have been some time 
after. The company had a bill, and that would state it. 

X Int. 247. Did you work at the nipper during the whole of the 
time, from the time you commenced it until you got it completed. 

A. That I couldn’t state without referring to Jencks’ time book. 

X Int. 248. Did Mr. Hall furnish you the parts of which the nip- 
per was made ? 

A. He brought some of them himself, personally ; think he sent 
me some pieces by a young boy, a stranger to me. 

X Int. 249. I asked vou if Mr. Hall furnished them; I did not 
ask you if he brought them himself or if he sent them. 

A. I don’t know who furnished them. I know he brought the 
pieces there—some of them. 

X Int. 250. What pieces did he bring there ? 

A. He brought jaws, handles, and, in fact, I think he brought one 
of each piece that the nipper was then constructed of; possibly two 
of each kind. 

X Int. 251. What alteration did you make in the parts or any of 
them that Mr. Hall furnished you to make the nipper of? 

A. I made the long end of the jaw lever a trifle longer by dove- 
tailing a piece onto the end. 

X Int. 252. What was the piece that you dovetailed onto the end; 
was it brass or iron or steel ? 

A. Steel. 

X Int. 253. Where is that model ? 

A. Ido not know. I suppose the company have it. 

X Int. 254. Where did you last see it, and when ? 

A. It was in New York, at their shop, that I last saw it. The 
date when [ last saw it I do not remember. The model was not 
used. 

X Int. 255. State when it was, as near as you can recollect, that 
you last saw it at the company’s works, and state in whose posses- 
sion it was. 

A. As near as I can recollect it was in January, 1880. It was in 
the possession of no one; it was laying about the shop. 

X Int. 256. Now, are you certain that you called at the company’s 
office, No. 71 Broadway, before you saw Mr. Hall at Jencks & Co.’s, 
corner of Centre and Hester streets, and are you sure that you did 
not call at the company’s office at the time you did call at the re- 

quest of Mr. Hall? 

385 A. I called at the company’s office the October previous to 
my acquaintance with Mr. Hall. I also called there again 
some time after my acquaintance with him, at his request. 

X Int. 257. Referring now to model, Jolnson’s Exhibit C, how 
long had you been in the employ of the Interchangeable Tool Com- 
pany when you made this model ? 

A. About two or three weeks. 

X Int. 258. Can you state if it were two or three weeks? 

A. I cannot; I made no memorandum at the time. 

X Int. 259. Which part of this model, Exhibit C, did you make 
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A. I think I made the brass handles first. 
X Int. 260. After you had made the brass handles how long was 
it before you made the jaws or fitted the jaws to the handles? — 

A. Directly after. 

X Int. 261. And you made them, you say, out of some old jaws 
vhich you found lying around in the shop. 

A. That is what I said. 

X Int. 262. After you had made this model did you then alter the 
model that you had made at Jencks & Co.’s so as to make the lock 

4 connection between the handles, as shown by this model ? 

A. [ did not alter the model. 

X Int. 268. Was the model not altered ? 

A. I made two new handles for the model. | 

X Int. 264. What did you make the two new handles for ? 

A. For the reason that Mr. Adams requested me to. 

X Int. 265. Were the two new handles that you made the same 
as the old handles? 

A. They were not after I got them completed. 

X Int. 266. How did they differ from the old handles? 

A. There were several teeth on each handle—two or more. Said 
teeth were concentric with the screw or stud on which the handle 
moved, these teeth to act as gears. The movement of one handle 
would necessitate the movement of the other. 

X Int. 267. And that made a cog connection between the two 
handles, as I understand it? 

A. That made a cog connection; yes. 

f X Int. 268. These two new handles, as I understand ‘you, were 
fitted in the model which you made while in the employ of J. H. 
Jenck & Co. Is that correct? 
386 A. They were fitted to that model. 
X Int. 269. And was not that an alteration of that model? 

A. I altered no pieces belonging with that model; these pieces 
were additional pieces. 

X Int. 270. Then you don’t consider the putting in of new han- 
dles of different shape an alteration of the model ? 

A. I don’t consider it altering any of the parts of the model. 

X Int. 271. Now, after you had the model Exhibit C made and 
before vou put the new handles in the model you made at J. H. 
Jencks & Co.’s, did you make a drawing of the nipper as it was to be 
made with the cog connection between the handles? 

A. I never did; not for the company? 

X Int. 272. I did not ask you if you made one for the company. 
I asked you if you made a drawing. I mean, of course, a working 
drawing. 

4 A. I never did, to my knowledge. I may have made sketches for 
my own amusement, as one will show now in evidence. 

X Int. 273. After the new handles had been put in the nipper 
made at J. H. Jencks & Co.’s did you make a drawing of the nipper 
then for yourself or for the company ? 

A. I did; several months after. 
X Int. 274. How long after? 
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A. Possibly four months. 
X Int. 275. Was that the first drawing you made of the nipper? 
A. That was the first drawing I made of the nipper. 

X Int. 276. After you had completed the model Exhibit C how 
long was it before you put the new handles in the nipper that was 
made at J. H. Jencks & Co.’s? 

A. That I couldn’t say ; it was somewhere about that time ; it was 
something I did not think of at that time. 

X Int. 277. Somewhere about what time? 

A. I should say it was nearly the fore part of May, 1879. 

X Int. 278. Was that done before or after the model Exhibit C 
was made? 

A. They were all done about the same time. I could not state 
positively. I have no means of knowing. 

X Int. 279. You made both models, it appears. Now, don’t you 
know which one you made first? You stated upon your direct ex- 

amination that Exhibit C was the first working model you 

387 madeof the movement of the invention. Now, was it im- 

mediately after the making of the model Exhibit C that you 
put the new handles into the model made at Jencks & Co.’s? 

A. The model C was the first model I made embodying the in- 
vention. The Jencks model had nothing whatever to do with this 
case and the additions which were added to it were done as experi- 
ments, and the time of these alterations I could not positively swear 
whether it was before or after, but it was about the same time. 

X Int. 280. Now, I ask you again whether the new handles, hav- 
ing cog connection between them, were put in the model that was 
made at Jencks & Co.’s after the model Exhibit C was made? 

A. I have no means of knowing. I do not know. 

X Int. 281. Did the model that was made at Jencks & Co.’s have 
the V-shaped spring set into a correspondingly shaped recess cut in 
the jaws below the throat of the nipper, as in Exhibit C? 

A. I think there was some notches in the jaws that were put there 
at my suggestion. 

X Int. 282. Was there a lip at the head of the notches, lapping 
over the ends of the spring, that came together as in Exhibit C? 

A. No. 

X Int. 283. Now, after the Exhibit C was made, when was the 
first completed nipper made having the cog joint between the two 
handles and the spring set in asin Exhibit C? 

A. I think it was in the month of July, 1879. 

X Int. 284. Who made that nipper? 

A. It was not made by any one man. Several different parties 
worked on it; it was manufactured by the company on their ma- 
chines and with their fixtures. 

X Int. 285. How are the several parts of this nipper made—I 
mean the perfected nipper? 

A. Made by machinery of different kinds. 

X Int. 286. How are the parts originally formed before they are 
fitted together by machinery ? 
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A. Some are formed by drop forging, some by being punched, 
uther parts are made from the raw material. 

X Int. 287. What parts of the nipper are made by drop forging; 
what parts by being punched, and what parts from the raw material ? 

A. The handles and jaws are drop forgings, the plates are punched, 
the screws are made from the rod, the springs are made from sheet 

metal. 
388 X Int. 238. Now, what do you mean by drop forgings? 
A. Pieces that receive their shape from sunken dies, said 
dies being put into a drop, one above and one below the other. 

X Int. 289. Then, to make the jaws and the handles of these nip- 
pers, must there be a top and bottom die for each Jaw and for each 
handle? 

A. Not unless they break a die with each forging that is made in 
adie. There is one pair of dies for the jaws and one pair for the 
handles. There is a top and bottom die for the jaw and atop and 
bottom die for the handle. 

X Int. 290. Now, after you had fitted the new handles in the 
model that was made at J. H. Jencks & Co.’s, did the company havea 
new set of dies made to make the jaws and handles of the nippers 
in, to correspond with the nippers with the new handles? 

A. I do not know whether they made a new set or altered the old 
ones. 

X Int. 291. Do you know whether the several parts of the nipper 
were made tv conform in shape and size substantially to the nipper 
with the new handles? 

A. I know nothing about what was ordered. I know nothing 
about that at all. That would not come under my observation. 
The forgings came there. | 

X Int. 292. I asked you if the several parts of the nipper were 
made to conform in shape and size to the model that was made at 
the shop of J. H. Jencks & Co., after you put the new handles in at 
the works of the Interchangeable Tool Company. 

A. I don’t remember whether they were or not. 

X Int. 298. After the new handles had been put in the nipper of 
the model made at Jencks & Co.’s, did all the nippers made by the In- 
terchangeable-Tool Company have the cog connection between the 
two handles and the spring fitted in between the Jaws, as shown by 
the model Exhibit C? 

A. I think all the nippers manufactured by the company did 
have—all that were manufactured, to my personal knowledge. 

X Int. 294. Now, don’t you know, as a tool-maker, that the nipper 
with the cog connection between the handles and the spring 
fitted in between the jaws, as in Exhibit C, couldn’t be made from 
the pieces or parts forged for the old nipper? 

A. I don’t think they could be. - Of course, they could be. 
389 By blacksmithing and throwing the stock out. it possibly, 
could be done; but it is not at all likely that it was done. 

X Int. 295. Now, don’t you know of your own knowledge how 
these nippers were made by the Interchangeable Tool Company ? 
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A. I know how they were made—that is, the work that was done 
inside of their shop. 

X Int. 296. Will you swear that you don’t know how the forgings 
were made? 

A. I think I will swear to that. I don’t know as I ever saw ‘one 
made; I mean I don’t know as I ever saw a nipper forging made. 

X Int. 297. Didn’t you visit Colt’s factory here in Hartford and 
give directions about the making of the dies in which this nipper 
was to be forged ? | 

A. I did not. 

X Int. 298. Did you never have any conference with any one in 
Colt’s factory about making the dies for these nippers? 

A. I don’t think I was in Colt’s factory from the time of my first 
connection with the company until the following February ; that 
would be February, 1880. 

X Int. 299. Do you not know of your own knowledge that to 
change the nipper from the plan shown by Hall’s Exhibit No. 8 to 
the plan of Hall’s Exhibit No. 10 it would be necessary to change 
the dies to make the handles and jaws in? 

A. I should say it would. 

X Int. 300. Don’t you know of your own knowledge that after the 
model made at Jencks & Co.’s had the new handles put in that the 
nippers made by the Interchangeable Tool Company were made to 
conform to that model ? 

A. No, sir; they were not made to conform to that model, as I 
understand you mean the Jencks model after it was altered. 

X Q. 301. How did they differ from that model ? 

A. In the first place, the handles had two or more teeth on one, 
three or more on the other. The shape of the jaw was entirely dif- 
ferent. 

X Int. 302. How was the shape of the jaw different ? 

A. It was a different shape on theinner side. I don’t carry in my 
mind the exact shape of the jaw. 

X Q. 303. If you know it was a different shape you certainly know 

what the difference was. Please to state how it differed. 
390 A. The long end of the jaw lever was more hooking at 
that part where it came in contact with the handle lever. 

X Int. 304..Then, as I understand you, the difference between 
the model made by Jencks & Co. after the handles were put in and 
the nipper as made by the company consisted in the fact that the 
Jencks model had more cogs between the handles and differed 
somewhat in the shape of the jaw lever? 

A. The Jencks model did have more cogs between the handles 
than the nipper which the company after that manufactured. 

X Int. 305. Please to look at the nipper, Hall’s Exhibit No. 10, 
and state whether that is like the nipper produced. by the Inter- 
changeable Tool Company after the change had been made in tke 
Jencks nipper. 


(Question objected to as misleading to witness and as associating 
the finished nippers, Exhibit No. 10, with the altered Jencks model, 
with which it is not shown to have anything in common.) 
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A. This is like a nipper produced by the company some time after 
the alteration in the Jencks nipper. It is not like those that were 
produced immediately after. The die for punching the plate has 
been changed. The shape of the die has been changed from the E 
style of plate they were using immediately after they commenced 3 
to turn off finished nippers. ; 


(Objection withdrawn.) 


X Int. 306. How does the form of the side plate on the nipper 
Exhibit 10 differ from the side plate of the nipper made imme- 
{ diately after the alteration was completed in the Jencks model ? 

A. The top of plate of Exhibit 10 is a curved line, whereas in 
the original plates, or those that were used immediately after the 

i alteration of the Jencks model, the top was formed by two straight 

lines, one running at an angle to the other. 

X Int. 307. How do the handles and Jaws of the nipper Exhibit 
re 10 differ from the jaws and the handles of the nippers produced by 
é the company immediately after the change had been made in the 

Jencks model, if they differ at all? 

i 391 A. There has been a stop-screw added to the handle in this 

: nipper, Exhibit No. 10, since the first they constructed. 

X Int. 308. How many nippers did the company make with the 
style of side plate that was first adopted and without a stop-screw 
in the handle? i 

A. I have no means of knowing. I do not know. 

X Int. 309. How many sizes of nippers did the Interchangeable 
Tool Company make during the time you were in its employ ? 

A. They manufactured only two sizes, to my knowledge, for the 
market. 

X Int. 310. What sizes were they ? 

A. I think it is what is known as the No.2 or 5 inch anda No. 
4 or 7 inch. 

X Int. 311. Which did they manufacture first ? 

A. The first I saw manufactured was the No. 2 or 5 inch. 

X Int. 312. Are not the jaws of these nippers cut out by milling 
tools after being forged, the milling tools being made to conform 
exactly to the desired shape of the Jaw? 

A. The jaws are milled. 

X Int. 3138. Are they milled as I described in my last question? 

A. They are milled to fit gauges or templates. 

X Int. 314. Well, what gauges and templates? 

A. These mills were made from this-model, Exhibit C, which is 
the first and only model of this sized nipper combining the patent 
now in interference. 

» X Int. 315. Then, as I understand you, in the manufacture of 
these nippers, first you make a model from which you make gauges 
or templates, then vou make the milling tools and the fixtures. Is 
that the way you proceed ? 3 

A. That is the proper way. 

X Int. 316. Is that the way the Interchangeable Tool Company 
made the nipper ? 
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A. Tke Interchangeable Tool Company did not make the nipper 
in this way when they first started at Hudson street. 

X Int. 317. How did the Interchangeable Tool Company make 
the nipper when they first started at Hudson street ? 

A. They started to make them before they had their gauges. 
What gauges were made were made after the milling had j;com- 
menced, and they were very few for this sized nipper—I mean the 

No. 2 or 5 inch-nipper. | 
392 X Int. 318. Do you mean to be understood as saying that 
the Interchangeable Tool Company made or caused to be 
made the milling tools to make this nipper before it had templates 
made after the model nipper ? 

A. I mean to sav that the mills were made from this model, Ex- 
hibit C. The profile of the jaw and handle was the only gauge the 
mills were formed to. 

X Int. 819. Was there a template made of the model Exhibit C? 

A. It is possible there might have been of the inside of the jaw. 

X Int. 320. Is the outside of the jaw and the inside of the jaw 
both cut by the same milling tool ? 

A. They are not. 

X Int. 321. Wasn’t it necessary to make a template of the outside 
of the jaw to make the milling tool by which that was formed ? 

A. It was not. It was not necessary to make a template of the 
inside to make the milling tool by. The mills could be made from 
the model; as they were. 

X Int. 322. Was the milling tool or tools by which the jaws of 
the nippers Exhibit 10 were cut made from the jaws of the model 
Exhibit C? 

A. They were. 

X Int. 323. When were those milling tools made? 

A. Some time during the month of May or early June, 1879. We 
were quite a while on them—some weeks. 

X Int. 324. Were not these jaws of Exhibit C milled by the same 
tools that the jaws of Exhibit 10 were railled by? 

A. I filed the jaws of Exhibit C. They were not milled. It is 
possible after starting the mills and the fixtures I used one of these 
jaws to locate my cuts, and possibly the mill has touched the jaw 
in profile. Probably it did. It was used for that purpose. The 
other I think was not used for this purpose. 

X Int. 325. Please to look at the jaws of this model, Exhibit C, 
and tell me if the marks of the milling tools are not on it as plainly 
almost as if it had just come out of the milling tool ? 

A. I know of no reason why they shouldn’t be, as my previous 
answer would state how they came there. 

X Int. 326. Was the jaw of the model Exhibit C the shape it is 
now when you put it in the milling fixtures? 

A. Generally speaking, it was. 
393 X Int. 327. How did vou fasten it in the milling fixture? 
A. It was fastened in the regular way, like all other work. 
It was a milling-machine fastening—a milling-machine vise. 
X Int. 328. The jaws of this model, Exhibit D, being cut by the 
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milling tools formed after the jaws of Exhibit C, would make the 
profile of the two jaws just alike, wouldn’t it ? 

A. It would, if it had been milled immediately after the jaw of 
Exhibit C had passed under the mill. I couldn’t state how many 
months after the jaw of model C passed under the mills before the 
jaws of Exhibit 10 were milled. 

X Int. 329. You say that you made the jaws of Exhibit C out of 
a pair of Jaws that were in the shop at the time that you went there. 
Now, how was it possible for you to make these jaws out of a pair of 
jaws that the company had at the time you went there when, in 
fact, the jaws of which you say you made these were shorter than 
these j jaws are, these jaws conforming in length to the jaw of the 
old nipper after you had dovetailed a piece on the long end, as you 
state that you did with the model at J. H. Jencks & Co.’s. 

A. These jaws were made with a file, and I removed as little stock 
as possible from the back or outer profile of jaw, throwing all my 
surplus stock onto the inside. It is possible I might have heated 
and drawn them in the fire as they were somewhat thicker than 
now. 

X Int. 330. Did you, in point of fact, heat them and draw them 
in the fire? 

A. I do not know that I did. If they were deficient anywhere 
I do know that I used the surplus stock to make up the defi- 
ciency and probably at this time used my own judgment of which 
would be the proper way of utilizing this stock. By this stock I 
mean the surplus stock. 

X Int. 331. If there was surplus stock enough in the nipper jaw 
to enable you to make the jaws of Exhibit C long enough, why 
couldn’t you make the jaws that you made at Jencks. & Co’s long 
enough without dovetailing a piece on them ? 

A. For the reason that the holes on which the jaws swing were 
already drilled in these said jaws when I received them. 

X Int. 332. Why didn’t you get a pair in which the holes were 
not drilled? 

A. I tried to. 
594 X Int. 333. And couldn’t you succeed ? 
A. I did not. 

X Int. 334. To whom did you apply for a pair of jaws in which 
the holes were not drilled? 

A. To Mr. Jencks and Mr. Thomas G. Hall. 

X Int. 385. Were the holes drilled in the jaws out of which you 
— the jaws of Exhibit C? 

I drilled the holes myself. 

x Int. 336. Do you not know of your own knowledge that the 
jaws of the old nipper out of which you made the Jaws of Exhibit 
C possessed no surplus stock, any more than was just necessary to 
clean it up in the milling tool ? 

A. In some spots it was deficient and in others there was a sur- 

plus. 

X Int. 387. Did you not advise the company that they would 
have to throw away their old jaw dies and have new ones made to 
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get the necessary stock in them to make the nipper after the new 


pattern or model ? 

A. I think I did. 

X Int. 338. Why did you do that in face of the fact that you found 
all the stock necessary to make the nipper jaw of the model Exhibit 
C in the old forging? 

A. Because it would not be practical to do this on a large/quan- 
tity ; and, another reason, the jaws, in order to be milled, must have 
surplus of stock enough to allow the mills to go below the forging 
scale. 

X Int 339. So you advised the company to throw away all of the 
stock of jaws they had on hand and have new Jaw dies made so you 
could have plenty of material to cut away with a milling tool ? 

A. I think I did advise them to do this in order that they should 
have enough material to cut away. 

X Int. 340. Who was present when you made this model, Ex- 
hibit C? 

A. There were different ones present at different times while I 
was engaged in making it. I think Mr. J. M. Adams, Mr. E. A. 
Whittelsey, Mr. A. Gustam, and possibly some members of the com- 
pany other than Mr. Gustam. 

X Int. 341. Was Mr. Courtney present, working in the shop at 

the time you made that model? 
O95 A. He was not. 
X Int. 342. Was Mr. Pope? 

A. He was not. 

X Int. 343. Was there any other workmen besides yourself and 
Mr. Adams? 

A. I have stated the fact that Mr. Whittelsey was there present. 

X Int. 344. Did Mr. Whittelsey see the model ? 

A. To the best of my knowledge and belief, he did. 


Adjourned, at 4.20 p. m., to Saturday, Nov. 19th, 1881, at 9.30 
a. m. 


SATURDAY, Nov. 19th, 1881—9.30 a. m.. 


Met pursuant to adjournment. 
Present: Same parties. 


Cross-examination of Moses C. JoHNSON continued: 


X Int. 345. In answer to question 52 of your examination-in- 
chief you say there was an experiment made in the Interchangeable 
Tool Company’s shop, which consisted in boring two or more holes 
in one handle of a No. 4 or 7 inch nipper and three in the other. 
Please to look at these Exhibits No. 3 and No. 3 X and state if you 
identify them as the handles in which the experiment was made. 

A. I have seen such handles. There is no peculiar mark about 
these which would lead me to identify them as the same. Their 
general appearance would lead me to say they were the same handles 
which I had seen. 
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X Int. 346. Was that experiment made before or after the model 
Exhibit C was made? 

A. I think after—about the same time. I have nothing to fix 
any date. 

X Int. 347. Why did the company cause a rude experiment like 
that to be made after the model C was made? 

A. I don’t think the company caused it to be made. 

X Int. 348. Who made it. ‘ 

A. The putting in of the pins, it is possible I done it myself, or 
perhaps Mr. Adams done it--I wouldn’t say positively—or perhaps 

Mr. Whittelsev done it. 


396 X Int. 349. They were all there at that time, were they ? 


A. To the best of my knowledge and belief, they were. 

X Int. 350. Why was it done at all? ) 

A. There was not stock enough on the handles to make a cog con- 
nection of the handle material. 

X Int. 351. Why was that experiment made after model C was 
made? 

A. I have not said it was made after model C was made. 

X Int. 352. Do you say it was not made after model C was made? 

A. I do not remember the exact time it was made; it was about 
the time model C was made—perhaps a little before or a little after 
or at the same time. I am positively certain that it was not made 
at any suggestion of any member of the Interchangeable Tool Com- 
pany or any of its officers. 

X. Int. 353. At whose suggestion was it made? 

A. That I do not remember. 

X Int. 354. How do you know it was not made at the suggestion of 
any members of the Interchangeable Tool Company or any of its 
officers ? : 

A. I never remember any member of the Interchangeable Tool 
Company making any suggestions in relation to improving the nip- 
per, of which there was a practical experiment made, after my em- 
ployment with them in April, 1869. : 

X Int. 355. They left the improvement of the nipper to be made 
by the men in their employ, on their own motion, did they ? 

A. To the best of my knowledge and belief, they did. The men 
in their employ were left to do as they saw fit. 

X Int. 856. You say in your examination-in-chief that the model 
Exhibit C was commenced and completed between the 10th and the 
2Uth of May, 1879, and that the experiment with the handles, Ex- 
hibits 3 and 3 X, was made about the first of June, 1879. Do you 
adhere still to that statement ? 

A. 1 do not know the exact time those handles were made, Ex- 
hibits 3 and 3 X. 

X Int. 357. Do you know whether or not, as matter of fact, that 
you did put the pins in the handles, Exhibits 3 and 3 X ? 

A. I do not. 7 

X Int. 358. And you don’t know who did, if I understand 
you? 
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397 A. No; I do not. 
X Int. 8359. And you don’t know whether it was before or 
after model C was made? 

A. No; I do not. 

X Int. 360. And you don’t know at whose suggestion it was done ” 

A. No; I am not positive. is 

X Int. 361. Who directed you to make Exhibit C? ! 

A. I think I directed myself. 

X Int. 362. Made it of your own motion, without direction of any- 
body ” 

A. I think I did. 

X Int. 363. In the company’s shop ? 

A. In the company’s shop. 

X Int. 364. In the company’s pay ? 

A. A portion of it. 

X Int. 365. Wasn’t the whole of it made in the company’s pay ? 

A. I think not; but if it had I don’t see as it would make any 
difference as regards this case. 

X Int. 366. What portion of the model do you think was not 
made in the company’s pay ? 

A. I couldn’t state. 

X Int. 367. What did the company pay you for your services ? 

A. At the time model C was made I was receiving three dollars 
and twenty-five cents per day. 

X Int. 368. Did not Mr. Adams direct you to make this model, 
Exhibit C? 

A. I don’t remember that he did. 

X Int. 369. Will you swear that he did not ? 

A. I will not swear to that. 

X Int. 370. Was not this model C made in the company’s shop 
and in the company’s pay, the property of the company ? 

A. I have not stated that it was made entire in the company’s pay 
or out of material belonging to the company, and if it had been the 
pieces and parts themselves might have been the property of the 
company, but the invention was mine. 

X Int. 371. Have you been in possession of this model ever since 
it was made? 

A. I have not. 

X Int. 372. In whose possession has it been ? 
398 A. I don’t know. 
X Int. 373. How much of the time has it been in your pos- 
session ? 

A. That I don’t know. 

X Int. 374. When did it come in your possession ? 

A. At different times. 

X Int. 375. When did it first come in your possession ? 

A. I have no record of the time. 

X Int. 376. I didn’t ask you whether you had a record. I asked 
you when it came in your possession. 

A. [ don’t know. : 

. os 377. Did you take it with you from the company’s shop? 

. No. 
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X Int. 378. Who took it from the company’s shop? 

A. I don’t know. 

X Int. 379. Don’t you know how vou came in possession of the 
model ?- 

A. I came in possession of it at different times. 

X Int. 380. Casked you how you came in possession of the model. 

A. I am trying to answer the attorney’s questions. My previous 
answers would show what I[ know of it. 

X Int. 381. None of your answers show how you came in pos- 
session of that model. Please to state how you came in possession 
of it. 

A. I came in possession at different times. 

X Int. 382. Question repeated. 

A. The answer is repeated. 


(Counsel for Hall gives notice to counsel for Mr. Johnson that he 
insists on an answer to his question, and if the witness does not 
answer he will move to strike out the deposition.) 

(Counsel for Johnson suggests to counsel for Hall that if he will 
ask the witness in conformity with witness’ answer, that he came 
into possession of it at different times, at what times, and how he 
came into possession of different parts of this model, he may be more 
successful.) 


399 X Int. 383. Does the witness decline to answer ? 
A. I am trying to answer correctly, and will doso. Dif: 

ferent parties gave me different parts of the model at different times. 

X Int. 384. Who gave you the handles of the model ? 

A. Mr. Adams gave me the stock they were made of from his 
private property, and I made them. 

X Int. 885. I didn’t ask you who gave you the stock. I asked who 
gave you the handles. 

A. No one gave me the handles. I made them. 

X Int. 386. Have you been in possession of the handles ever since 
you made them ? | 

A. I haven’t had them in my pocket; I have known where they 
were—that is, I am reasonably certain that I knew. 

X Int. 387. Have they been in anybody’s else possession since 
you made them, beside your own ? 

A. They have been in the company’s shop since I made them. 
I mean the Interchangeable Tool Company’s shop. 

X Int. 388. How long were they in the Interchangeable Tool 
Company’s shop after you made them ? 

A. About one year; possibly a little less. 

X Int. 389. Did you take them with you when you left the em- 
ploy of the Interchangeable Tool Co.? 

A. I took one of the handles with me. 

X Int. 390. Which one? 

A. One of the two. I have no means of knowing which of the 
two. It was one of those two. 

X Int. 391. How did you get the other handle? 

A. I think Mr. Louis Smith gave it to me. 
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X Int. 392. When. 

A. I don’t remember the month; possibly June, 1880. 

X Int. 393. Was Mr. Smith then in the employ of the Inter- 
changeable Tool Company ? 

A. I think he was; he told meso. I don’t know positively that 
he was. 1 

X Int. 394. When you left the Interchangeable Tool Company 
did you take the jaws of this model, Exhibit C, with you? 

A. I had the jaws with me months beforelI left there; in my 
trunk. 

X Int. 395. Did you keep them in your trunk and take 
400 them away with you when you left the employ of the Inter- 
changeable Tool Company ? 

A. They had been in my trunk for months. Of course they must 
have been with me where I was. They were in my trunk at that 
time; that is what I mean to say. 

X Int. 396. How long had they beer in your trunk before you 
left the employ of the Interchangeable Tool Company? 

A. I think I put them in my trunk in July, 1879 
that month. I don’t remember the exact time. 

X Int. 397. Did they remain in that trunk from the time you put 
them there until you left the employ of the company ? 

A. I think they did. My wife has the key to my trunk. She 
possibly may have taken them out. 

X Int. 898. Did the pieces continue to remain in your trunk after 
you left the employ of the Interchangeable Tool Company ? 

A. I think they did. 

X Int. 399. Now, as to the side piece that holds the jaws, did you 
have that in your trunk also when you were at work for the Inter- 
changeable Tool Company; did you put it in at the same time, and 
did it continue in your trunk till after you left the employ of the 
Interchangeable Tool Company, to the best of your knowledge and 
belief? 

A. I think I did put it in about the same time. 

X Int. 400. And after you got the handle from Mr. Louis Smith, 
in 1880, you had all the parts, excepting the screws and the spring. 
Where did you get them ? 

A. I had the spring in my possession from the time I made it, 
which was in May, 1879. The screws, I think, I had in my trunk ; 
put them in about the same time. I was making drawings for 
milling fixtures for the company, and I used these Jaws for mark- 
ing the outline and placing my fixture at the proper angle, &c. 

X Int. 401. Did you have your trunk at the shop? 

A. No. 

X Int. 402. At the time you was making this model, Exhibit C, 
did you show it to Mr. Hall or any members of the Interchangeable 
Tool Company? 

A. I don’t remem ber that I ever showed any one a piece of work 
upon which I had worked or was working since I have been in the 

business, which is twenty years or more. I mean by that 
401 that I have not called their attention to it. They possibly . 
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have seen it; probably have. I am not in the habit of telling 
people of what I have done or am about to do. 

X Int. 403. Did you call Mr. Hall’s attention to the model, tell 
him it was your invention, and that you intended to get a patent 
for it? 

A. I don’t remember that I did. 

X Int. 404. Did you call the attention of any member of the com- 
pany to the model, claim it as your invention, and state your inten- 
tion of applying for a patent for it ? 

A. I don’t think I called the attention of any one to the model. 

X Int. 405. How many nippers were made by the Interchangeable 
Tool Company from the plan of model Exhibit C during the time 
you was In the employ of the company ? 

A. I have no means of knowing that fact. 

X Int. 406. Didn’t you state that about thirty thousand had been 
made in your preliminary statement in this case? 

A. I don’t remember that I did. 

X Int. 407. Well, don’t you know about how many were made 
during the time you were in the employ of the company ? 

A. Ido not of my own knowledge. I know there were several 
thousand; how many I could not say. 

X Int. 408. During the time you were in the employ of the com- 
my how many nippers were made upon the plan of Hall’s Exhibit 

0. 8? 

A. 1 don’t remember of any. 

X Int. 409. Please to take Exhibit B and read the letters and 
figures on the side of it upon which the pencil sketch is made, so 
that the notary can write it down—the whole of it. 

A. Room No. 177, October 10th, 1878. Mr. M. C. Johnson, Dr. 
To room rent, one week, to date, 3.50. Washing, carriage, express- 
age. Receiv ed payment, T. J. Coe & Son, per Utley. Johnson’s 
Exhibit B, H. E. T., N. P. 

X Int. 410. Is there a sketch in lead pencil on the side of the ex- 
hibit you have been ronetitg illustrating the invention embraced in 
the model Exhibit C? 

A. There is a sketch of a portion of the model Exhibit C. This 
sketch does not embrace the whole invention. 

X Int. 411. What parts of the invention dves it embrace? 

A. The tooth-and-notch connection between the two handles. 
402 X Int. 412. Doesn’t it illustrate the spring in between the 
jaws? 

A. | think there is a spring between the jaws. 

X Int. 413. Doesn’t it show the lips at the head of the spring lap- 
ping over the upper ends of tke spring? 

A. I don’t know that it does; think not. 

X Int. 414. Please to look at it and see if it doesn’t. 

A. It does not. It was intended to representa pin passing be- 
tween the two jaws above the spring. 

X Int. 415. Was this intended to be a sketch of the whole nipper 
with your alleged improvement applied to it ? 

A. It was not. 
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X Int. 416. What was it intended to represent ? 

A. It was intended to represent a movement by which the two 
cutting Jaws would approach one another at a uniform speed. 

X Int. 417. When did you make this sketch ? 

A. I don’t know the exact date. It was made on a card which I 
had in my pocket, and, to the best of my knowledge and belief, it 
was made in October, 1878. 

X Int. 418. Did you show it to any one at the time you made it? 

A. I wouldn’t swear positively that I did. 

X Int. 419. To whom did you show it, if to any one? 

A. I should say to Mr. O. D. Woodbury. AsI have said before, I 
am not in the habit of showing what I am doing or going to do. 

X Int. 420. Do you recollect showing it to any one else? 

A. I have no recollections; it is possible the hotel. clerks might 
have seen it. 

X Int. 421. What hotel clerks do you refer to? 

A. The Revere House; Mr. Utley or Mr. Carter. 

X Int. 422. Is this exhibit made on one of the cards of the Revere 


House ? 
A. It was made on acard given me by aclerk at the Revere 


House. 

X Int. 423. Doesn’t this card upon its face purport to be the card 
of the Revere House, situated at the corner of Houston street and 
Broadway, in the city of New York ? 

A. Let me see the card. (After looking at it:) It does. 

X Int. 424. Who is Mr. Charlie Church ? 

A. He was a draftsman for the Pratt € Whitney Company, here 

in Hartford. 
403 X Int. 425. Is he there now? 
A. I think not. 

X Int. 426. When did you tell Mr. Charlie Church that you were 
the inventor of the invention in controversy ? 

A. I don’t know that I have stated that I did tell him that I was 
the inventor, in so many words. I have stated that I had conversa- 
tions with him in relation to the nipper, and it was upon a visit of 
his to the city of New York. 

X Int. 427. Did you have more than one conversation with him 
upon the subject of the nipper ? 

A. I think I have. 

X Int. 428. In those conversations did you claim to be the in- 
ventor of the nipper? 

A. I don’t know that I did,in so many words. He could tell that, 
possibly. | 

X Int. 429: Was that before or after you left the employ of the 
Interchangeable Tool Company ? 

A. It was before and after also. 

X Int. 430. Give the dates of the respective conversations as near 
as you can. 

A. One of the conversations was while I was in the employ of 
the company at Hudson street, New York; the month or date I 
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don’t remember. I have met him several times since, the dates of 
which I don’t remember. 

X Int. 431. What did you say to him upon the subject of the 
nipper ? 

A. I don’t remember the exact conversation. We talked together 
as two mechanics naturally would at meeting, one asking the other 
what he was about in his business, «ce. 

X Int. 432. When did you claim to Thomas Thompson to be the 
inventor of the invention in controversy ? 

A. I should say about April, 1880. 

X Int. 433. When did vou claim to Samuel Moore to be the in- 
ventor? 

A. Possibly about the same time. I think a little earlier than 
April, 1880. 

X Int. 434. When did you claim to Mr. F. A. Pratt to be the in- 
ventor ? 

A. Mr. F. A. Pratt, in my presence, asked Mr. J. M. Adams, 

404 at the Interchangeable Tool Company’s shop in Hudson 

street, whose idea this improvement of the nipper was. Mr. 

Adams told him (Mr. Pratt) that he supposed it belonged to Car- 
lvle, that being one of my Christian names. 

X Int. 435. How many times were you in the employ of the In- 
terchangeable ‘Tool Company ? 

A. Two. 

X Int. 486. Were you first journeyman, then foreman, then jour- 
neyman again ? 

A. Think I was. 

X Int. 437. How did you come to leave the employ of the Inter- 
changeable Too] Company ? 

A. I was discharged by Mr. Thomas G. Hall, who then was pres- 
ident of the company. 

~ X Int. 438. Why was you discharged ? 

A. I couldn’t tell that. 

X Int. 489. Why did you leave the employ of the Frary Cutlery 
Company? 

A. For the reason that Mr. J. B. Secor would pay me more 
money. 

X Int. 440. Why did you leave the employ of Mr. Secor? 

A. For the reason that my family were residing in Milford. Mr. 
Secor’s shop being in Bridgeport, I had nine miles to ride each day 
on the cars. I[ thought it would be better to be nearer my business 
than what (where) I then resided; not being particularly fond of the 
city of Bridgeport, I thought it would be best to move to the city of 
Hartford. 

X Int. 441. Why did you leave the employ of Mr. Dwight Slate? 

A. To engage in business for myself. Mr. Slate would like to 
have me remain with him. | 

X Int. 442. Referring again to the model made by you at the 
shop of J. H. Jencks & Co., in which you afterwards puta pair of 
new handles, did you make those new handles from forgings then #n 
the possession of the company ? 
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A. I think I did. 
X Int. 443. How did you get the necessary material on the inside 


of those handles opposite the fulcra to make the gearing connection ? 
A. I think I obtained it by the use of a hammer, to place the ma- 
terial in the proper place to form the teeth or cogs. 
405 X Int. 444. Wasn’t there a piece of metal brazed on the 
inside of the handle in which the gearing was made? 

A. There was not. 

X Int. 445. During the time you was in the employ of the com- 
pany did you utter any protest to it or any of its officers against its 
use of the invention in controversy ? 

A. I do not know that I did. I felt safe, knowing the fact that I 
was allowed two years. 

X Int. 446. During the time that you was in the employ of the 
company, as I understand it, you made this model, nipper C, and 
assisted in making the milling tools and milling fixtures necessary 
to make the nipper, and afterwards assisted in making a great many 
nippers for the company. Is that correct? 

A. Generally speaking, it is. 

X Int. 447. Did you ever ask the company for any compensation 
for the use of the invention, or did you offer to sell it to them ? 

A. I never offered to sell it to them, to my knowledge; don’t 
know that I ever asked them for any compensation. Knowing it to 
be my property,the proper opportunity for selling had not presented 
itself. 

X Int. 448. When did you first show Mr. Henry G. Thompson the 
Exhibits B & C? 

A. I couldn’t state when I did. I do not know. 

X Int. 449. Are the drawings you mentioned in your examina- 
tion-in-chief the only ones you made for the company ? 

A. To the best of my knowledge and belief, they are. 

X Int. 450. How long have you known Mr. A. Gustam ? 

A. I first met him about October 2d or 3rd,in the vear 1878. 

X Int. 451. Is his name Gustam or Guttstam ? 

A. That I don’t know. I have seen his signature, Gustam. I 
don’t (know) what his name is. 

X Int. 452. What is his general character ? 

A. I know nothing of that at all. All I have heard is in his 
favor. Mr. Amos W hitney, of the Pratt & Whitney Company, spoke 
of him very highly to me. 

X Int. 453. When did Mr. Whitney speak highly of him? How 
long since ? 

A. Some time in the early summer of 1881. 

X Int. 454. Is Mr. Gustam a member of your company, the Hart- 

ford Duplicate Machine Tool Company ” 
406 A. He is not. 
X Int. 455. Was he ever a member of that company ? 

A. He was. 

X Int. 456. How did he come to be disconnected from the com- 
pany? 

A. I purchased his entire interest. 
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X Int. 457. Isn’t it true that you and Mr. Brower discovered that 
he was a bad man, and that you put him out of the company ? 

A. It is not true that we put him out. I purchased his interest 
myself personally and paid him the money. | 

X Int. 458. Did Mr. Gustam hold any office in the company as it 
was originally organized ? 

A. He did; he was elected president. 

X Int. 459. Did you afterwards discover any errors in his ac- 
counts? 

A. I had nothing to do with the accounts or financial affairs. 

X Int. 460. Do you know anything against Mr. Gustam’s integrity 


-and truthfulness ? 


(Question objected to by counsel for Johnson on the ground that 
Mr. Gustam has not been presented for examination as a witness in 
this case, and that it is only admissible to prove, even if he were, 
facts as to his general character and reputation and not specific facts 
as called for by the question.) 


A. I know nothing special against his character. I do not think 
he is infallible. 

X Int. 461. Have you not told any one within a month that he 
was a fraud and had swindled your company ? 

A. No. 

X Int. 462. Is your new company, “The Hartford Duplicate 
Machine & Tool Company,” of which you are now the superintend- 
ent, making preparations to manufacture the nipper described in 
your patent of October Sth, 1880? 

A. No. 


Cross-examination closed. 


407 Redirect examination : 


R. D. Int. 468. You have been asked various questions in your 
cross-examination with regard to parties with whom you might have 
had conversations relative to your invention, or who had approached 
you with a view of becoming possessed of your rights. Have you 
ever been approached by any of the members or officers of the 
Interchangeable Tool Company or their agents with a view to be- 
coming possessed of your right to the invention in controversy in 
this interference ? 


A. I think I have. 
R. D. Int. 464. Please state when, where, and by whom you have 


been so approached, and the circumstances, as near as you can recol- 
lect them. ! 

A. I was approached in the city of Hartford by a man who 
claimed to be acting in the interests of the Interchangeable Tool 
Company, who wished me, in consideration of a sum of money, to 
sign certain papers which would virtually make my invention the 
property of the Interchangeable Tool Company. The time was 
about May 7th, 1881; possibly a day or two before. This man’s 
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name was Prescott ; I do not know his whole name and can’t give it. 
I think his initials are F. A. 

k. D. Int. 465. What sort of a paper did he wish you to sign ? 

A. I made a copy of the paper at the time and showed it to other 
parties, Mr. Samuel D. Chamberlin for one, Mr. Theodore G. Ellis 
for another, and I have a copy of the paper, which I can,read and 
put in evidence. I showed both of these parties the original paper. 
I think also Mr. A. Gustam saw this paper. | 

R. D. Int. 466. Did you or did you not look upon the offer of a 
sum of money for signing this paper as a bribe to do a dishonorable 
action against the rights of Henry G. Thompson, the alleged owner 
of your patent ? 

A. I did look upon it as a bribe. 

R. D. Int. 467. Did you sign that paper? 

A. I did not. 


Redirect examination closed. 


408 Recross-examination : 
R. X Int. 468. How much money did Mr. Prescott offer to give 
you? 


A. He offered to give me two hundred and fifty dollars, and 
thought he might make it five hundred. 
R. X Int. 469. Did he tender you the money? 
A. He did not; no. 
MOSES C. JOHNSON. 


Subscribed and sworn to this 19th day of November, A. D. 1881, 
before me— 
HENRY E. TAINTOR, 
Notary Public. 
Adjourned to Nov. 28th, 1881, 10 a. m. 


Monpay, Nov. 28th, 1881—10 a. m. 


Met pursuant to adjournment. 
Present: Same parties. 


Moses C. JOHNSON, witness for Johnson, reproduced for further 
cross-examination : 


R. X Int. 470. Referring to Hall’s Exhibits No. 3 and 8 X, state 
whether during the time you was in the employ of the Interchange- 
able Tool Company you made any nipper or nippers upon the plan 
of these exhibits. I mean with a gear connection between the 
handles, consisting of pins set in the handles opposite their fulcra— 
I mean, of course, completely finished nippers. 

A. I don’t know that I did. 

R. X Int. 471. Do you recollect whether any nippers were made 
of that kind during the time you was in the employ of that com- 

any? 
: A. I recollect of seeing such nippers. 

R. X Int. 472. Who made them ? 
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A. I couldn’t say who did put the pins in the handles. 

R. X Int. 473. How many were made? 

A. That I don’t remember. 

R. X Int. 474. Was there more than one pair of nippers of that 

kind made there? 
409 A. I dun’t remember ; possibly there might have been. 
R. X Int. 475. When were they made? 

A. I don’t remember the date. 

R. X Int. 476. Was it before or after making of the model Ex- 
hibit C? 

A. I don’t remember. I think about the same time. 

Rk. X Int. 477. What size of nipper was it? 

A. I think it was what was known at that time as the 7-inch. 

R. X Int. 478. Can you swear that there was more than one pair 
of such nippers made? 

A. I cannot. 

R. X Int. 479. Will you swear that you did not make them your- 
self—put the pins in the handles that formed the connection be- 
tween their fulcra ? 

A. No; I will not; possibly Mr. Adams, Mr. Whittelsey, or myself. 

R. X Int. 480. By whose direction were those nippers made ? 

A. I don’t know ; don’t remember; possibly I suggested it. 

R. X Int. 481. Do you swear that you did ? 

A. No. 

R. X Int. 482. Did the nippers referred to have the spring set in 
between the jaws, in a recess, having a lip projecting over the upper 
end of the spring ? 

A. I don’t remember much about the nipper other than the pins. 

R. X Int. 488. State, if you know, where that nipper is. 

A. I do not. 

R. X Int. 484. State when you last saw it. 

A. I think in the summer of 1879. 

R. X Int. 485. Where did you see it? 

A. In the company’s shop in New York. 

R. X Int. 486. How many pins were put in the respective handles 
of that nipper opposite their fulcra to form the gear connection ? 

A. To the best of my recollection, I should say three in one and 


two in the other. 
MOSES C. JOHNSON- 
Subscribed and sworn to this 28th day of November, A. D. 1881, 


before me— 
HENRY E. TAINTOR, 
Notary Public. 


410 Strate or CONNECTICUT, " 
County of Hartford, : 


At Hartford, in said county, on the 28th day of November, A. D. 
1881, before me, personally appeared the above-named Moses C. 
Johnson and made oath that the foregoing deposition by him sub- 
scribed contains the truth, the whole truth, and nothing but the 
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truth. The said deposition is taken at the request of Moses C. 
Johnson, at the time and place named in the notice hereto attached, 
to be used upon the hearing of an interference between the claims 
of Thomas G. Hall and those of the said Moses C. Johnson, before 
the Commissioner of Patents, on the 16th day of February, A. D. 
1882. 

The said Thomas G. Hall was duly notified, as appears by the 
original notice hereto annexed, and attended by Amos Brodnax, 
Ksq., his counsel. 

Witness my hand and official seal, at said Hartford, this 29th day 
of Nov., A. D. 1881. 

[SEAL. ] HENRY E. TAINTOR, 
Notary Public. 


411- New York City. Tuvrespay, December 6, 1881—10 a. m. 
Met pursuant to agreement. 
Present: Same counsel as before. 


AuGustTus GusTAM, a witness produced on behalf of Johnson, being 
duly sworn, testifies as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Augustus Gustam ; my age is 30 years; my resi- 
dence is 64 Grove St., Hartford, Connecticut, and at present have no 
regular occupation. 

Int. 2. Have you at any time been connected with the Inter- 
changeable Tool Co. of New York and of Milford, Conn.? If you 
have, please state when you first became connected with the said 
company and when you finally left it. 

A. I have; first became connected with the company at its organ- 
ization and remained so until about the month of June, 1881. 

Int. 3. Please state to the best of your recollection, giving dates, 
what was your position, connection, and occupation with the said 
company. 

A. Secretary and general agent until about January 1, 1880, com- 
mencing with the organization of the company (about the month of 
August, 1878); then general agent only from about January 1, 1880, 
until about the month of October, same year; then secretary, gen- 
eral agent, attorney, and treasurer until some time, I think, in the 
month of June, 1881. 

Int. 4. Did Mr. Moses C. Johnson call to see you at any time for 
the purpose of being employed by the said company while it was 
located in New York? If he did, please state when you first saw 
him, and the circumstances connected with it. 

A. Hedid. About the month of October, 1878, at the then office 
of the company, 71 Broadway, stating that he had been recom- 
mended to me by Mr. Matthew Dimond, of Hartford, Conn., in re- 
sponse to a letter received by Mr. Dimond from me, asking him to 
recommend me a good, skillful mechanic, capable of taking entire 
charge of the work in the shops of the Interchangeable Tool Co., 
and getting up what tools were necessary for the perfect manufact- 
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ure of our cutting nippers and such other tools as we might 
have. 

412 Int. 5. Who at this time bad charge of the mechanical 
operations of the company ? 

A. Mr. Thomas G. Hall, our president, and one Crane. 

Int. 6. At the time you mention, when you were called upon by 
Mr. Moses C. Johnson, did you show him any of the tools manu- 
factured or intended to be manufactured by the Interchangeable 
Tool Co.? If you did, state what they were. 

A. I cannot state positively whether I did or no, but if I did it 
must have been a model of the cutting nipper made for us by Mr. 


Crane. 


Int. 7. Describe that model as near as you can. 


(Question objected to on the ground that it doesn’t appear that 
he showed Mr. Johnson any model.) 
Answer waived. 


Int. 8. Did you or did you not have in your possession at that 
time any model or tools manufactured by the Interchangeable Tool 
Co.? If you did please describe what they were. 

A. As a general thing, I carried in my possession the model made 
by Crane to exhibit its virtues to different parties for the sake of in- 
ducing them to invest capital in our concern. 

Int. 9. Please describe that model as near as you can. 

A. As near as I can remember, it was like Hall’s Exhibit No. 8, 
except that there was no brass block confined by a screw in about 
the centre of the case composed by the side plates held by screws; 
nor was the pin between the jaws, as shown in this exhibit, but 
there was a pin running through two holes drilled in the uppermost 
part of the plates and intended to keep the jaws from coming together 
sufficiently to mar the cutting edges. The holes were then in the 
model nipper where the upper part of the plates in this exhibit 
shows two slots. In speaking of two holes and two slots I mean one 
in each plate. 

Int. 10. State, if you know, whether or not any nippers were made 
for sale after this model. 

A. There were a great many of them made; several hundreds. 

Int. 11. Do you know the circumstances relating to the manufact- 
ure of a model by Jencks & Co., of New York, for the Interchange- 

able Tool Co.? 
413 A. I do. 
Int. 12. State why it was made, who made it, and about the 
date it was finished. | 

A. After several nippers had been made at the company’s shop, 
at Harlem, and finding that they would not work satisfactorily, 
owing to the want of some different arrangement of the parts, and 
meeting with considerable opposition from Mr. Hall in my inter- 
ference with his management, I went to the shop of Messrs. Jencks 
& Co., where I had about the following conversation with Messrs. 
Jencks and E. P. Bullard, his copartner: “Gentlemen, here is a nip- 
per that we have been trying to make and which I know to be a 
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good thing if put in proper shape—that is, to have the parts arranged 
so that the cutting jaws will not overlap and crop off the cutting 
edges when being used for cvtting wire. Now, then, if you will go 
to work and remodel this, making it perfect and so that it will work 
positively, I will pay you for such work out of my own pocket. Mr. 
Hall must not know of this until the job has been done. Then, 
perhaps, I can convince him of that which he now deniés.” Then 
followed some other conversation in about the same strain. -After- 
wards, by some means, Mr. Hall discovered what I had ordered, 
went to Jencks & Co., and gave them positive instructions as to how 
the nipper should be made. The nipper which was afterwards de- 
livered to us by Jencks & Co. was made partly by Moses C. Johnson, 
who first worked on it in their shop, and completed, I think, by one 
Smith, Smith and Johnson being then in the employ of Jencks & 
Co. This nipper was delivered to the company, I think, in the 
month of January, 1879. The company’s records must show the 
exact date if they have not since been tampered with. 

Int. 18. Describe this Jencks model, stating what it was as near as 
you are able. 

A. The tops of the jaws were slightly flatter and the tops of the 
plates were cut on a circle. The inner lever arms of the jaws had 
been spliced out, as the parts given by Mr. Hail to Jencks & Co. 
were, I believe, deficient in stock. Instead of screws holding the 
different parts together smooth pins were used. I think the brass 
block mentioned in the original model had been left out, but ain 
not positive. That, as near as I can recollect, is about the only dif- 
ference, as I have not seen this model for about 2 years. 

Int. 14. State, if you know, whether any nippers were manufact- 

ured for sale after this model. 
414 A. I think none. 


Int. 15. Are you acquainted with what was done in the. 


shop of the Interchangeable Tool Co. subsequent to the making of 
the Jencks model with reference to the farther improvement of the 
company’s nippers? If you are, state, generally, what took place. 

A. Shortly after the company’s shops had been removed to Hud- 
son St. the company run out of funds, and at several caucuses held 
by the different members of the company it was decided that some 
change must be made in the management of the shop, and that as 
there was no money forthcoming to pay Mr. Hall nor myself it 
would be well, perhaps, for me to look around and see what could 
be done to put the concern on its legs and start it up in good shape. 
Our then treasurer, Mr. Oliver, informed Mr. Hall that perhaps he 
had better go back to his old trade for awhile. I was to go to 
Hartford, secure proper help, buy what machinery was necessary to 
manufacture these nippers on the interchangeable system on the best 
terms that I could, but always without cash. Before going to Hart- 
ford I saw Mr. Adams, whom I engaged as foreman of the shop, or 
superintendent of the shop; went with him to Hartford, where we 
purchased such machinery and tools as Mr. Adams said were abso- 
lutely necessary to the proper manufacture of the nipper. In my 
conversations with Mr. Adams he expressed himself to the effect 
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that the nipper as it then was was useless; that it would be better to 
throw the parts as then constructed entirely aside and remodel the 
whole thing. On our return to New York we had several discus- 
sions as to how to make the motion of the cutting jaws positive, 
and experimented somewhat thereon, but not successfully. About 
this time, the middle of April, 1879, Mr. Adams hired Moses C. 
Johnson and Albert Whittlesey as tool-makers and machinists. 
They had several conferences together, Mr. Hall being present at 
several, and at which Mr. Hall suggested that the only way to make 
that nipper work perfectly was by drilling 2 holes in the jaws just 
above the fulcrum points and inserting a wire between and into 


‘them, somewhat as shown in the wire inserted in the jaws in Hall’s 


Exhibit No. 8, asserting at the time, though the mechanical theory 
was incorrect, it would work in practice. As, however, Mr. Hall’s 
power at that time could not override Mr. Adams’ position as fore- 
man, the nipper thereafter made and perfected by Moses C. John- 

son, to the best of my belief, was the one manufactured and 
415 now the question of this interference, always excepting some 

few slight changes which were made from time to time, but 
which do not affect any of the questions in this interference. 


(Answer objected to on the ground that it’s irresponsive, imper- 
tinent, and immaterial upon any issue in the controversy.) 


Int. 16. State how much of the time during the months of Jan- 
uary, February, March, April, and May, 1879, you were at the office 
of the Interchangeable Tool Co., and how frequently you visited 
the shop, especially during the latter part of said time. 

A. While the office and the shop was in the same building, in 
Hudson St., my time from about 8 or 9 in the morning until 5 or 6 
in the evening was mostly spent between the shop ana the office ; 
probably as much in one as the other. This embraced, If think, 
mnost of the time mentioned in the question; the latter months, at 
any rate. | 

Int. 17. State, if you know, about how much of the titne during 
the same period Mr. Thomas G. Hall was present in the office or 
shop. 
rd The greater part of the time during the months of January, 
February, and March. 

Int. 18. How much of the time was Mr. Hall present in the shop 
or office during the months of April and May, 1879? 

A. Very little, especially after the first part of April, as his visits 
then being sometimes several days apart, then only for a half hour 
or an hour at atime; on two or three occasions perhaps two or 
three hours. 

Int. 19. During the months of April and May, 1879, did or did 
not Mr. Hall’s position in the company admit of his giving any di- 
rections or have any supervision of the mechanical work of the 
company ? 

A. It did not. 

Int. 20. I will read to you what is stated as the subject-matter of 
this interference as stated in letter from United States Patent Office 
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of June 4,1881. “The subject-matter of the interference is the 
body composed of the side plates, the independent fulcra for the Jaw 
levers and hand levers, the jaw levers provided with cutting edges 
and with lips, and the hand levers having short arms and a 
416 __— prong and notch always in engagement combined with the 
V-shaped spring held by the lips of the jaw levers.’ State, 
if you know, whose invention that combination was. 

A. I firmly ‘believe that combination to have been that of Moses 
C. Johnson. 

Int. 21. Have you at any time seen a model made by Moses C. 
Johnson embracing these improvements? If you have state when 
and where you saw it. 

A. I think I saw such a model made by him at the company’s 
shop, 57 and 59 Hudson St. 

Int. 22. Please look at the model I now show you (witness shown 
Johnson’s Exhibit C) and state whether you recognize it or not and 
what it is. 

A. As near as I can recollect, this is the model that I was shown 
by Johnson, or it may have been shown me by Mr. Adams, at the 
shop of the company at Hudson St., and recognize it as embracing 
the points just read from the Patent Office letter. 

Int. 23. About when did you first see that model ? 

A. I think I saw this model early in May, 1879. It may have 
been in the latter part of April. 

Int. 24. At the time that you first saw this model was there any 
conversation between you and other parties as to who was the origi- 
nator and inventor of the improvements shown in this model not 
existing in the previous nippers of the company ? 

A. I think I had some conversation with Mr. Whittlesey, during 
which he said that Carlyle’s nipper (meaning Moses C. John- 
son) was the only way for it to be made. I may have had some 
conversations with Mr. Adams about it, and I think Mr. Hall was 
in the shop about the time or after it was shown me, at any rate, 
and I believe expressed his approval of it as a good idea, and also 
saying that the “stop” to prevent the cutting edges from coming to- 
gether being in the handles, and the jaws each travelling on an in- 
dependent fulcrum, that when pressure was put on the handles in 
order to cut anything placed between the cutting edges of the laws, 
as soon as such article was cut, the momentum attained by the jaws 
would beso great they would keep on revolving and crush each 
other, or words to that effect. Mr. Oliver, our then treasurer, coin- 

cided with Mr. Hall on the momentum question. 
417 Int. 25. Who, if any one, was generally acknowledged in 
the shop to be the inventor of the improvements shown in 
Exhibit C? 

A. Moses C. Johnson. 

Int. 26. Please examine the two nipper handles which I now show 
you (witness is shown Hall’s Exhibit No. 3 and 3 X) and state if you 
know what they are and by whom they were made. 

A. They are a pair of handles belonging to what we call our“ No. 
4” or “7-inch nipper.” The wires inserted in the handles, 3 of 
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which are broken out now, were placed there to make the motion of 
the cutting edges of the jaws positive. I think those handles, at 
least the insertion of the pins, was done by Mr. Adams, or it may 
have been myself, as I recollect having drilled several such, but do 
not now remember for what purpose I “drilled them. The handles 
shown me had the pins inserted, I think, to make a model nipper 
for exhibition for Messrs. Frasse & Co., but am not quite positive 
about that latter part. If I had time could find out positively. 

Int. 27. State, as near as you can, the dates between which the 
several handles with pins inserted, which you mentioned in your 
previous answer, were made. 

A. I should say between the first of June and the first of October 
or November. 

Int. 28. Did you know of any other experiments with geared 
handles made in the shop of the Interchangeable Tool Co. ? 

A. I think Mr. Adams inserted pins to act as gearing in the 
handles of some of our smaller-sized nippers, but for what exact pur- 
pose I now cannot say. I do not know. 

Int. 29. Are you acquainted with the circumstances relating to 
the obtaining of a French patent foran improved nipper for the In- 
terchangeable Tool Co., taken out in the name of Thomas G. Hall? 
If you are please give a ‘statement briefly of the circumstances. 

A. The application for the French patent was made out in the 
office of Munn and Co., and left there until such time as the com- 
pany should send them the money to pay and apply for the same. 
I don’t remember the dates exactly, but when I received the money 
to make such application I delayed doing so until I could get a per- 

fectly made nipper as made by Johnson. When I got one I 
418 took it to the office of Munn and Co. and gave it to Mr. 

Walker in that office, with positive instructions to change the 
drawings from that of the United States patent to that of the nipper 
I then gave them. 

Int. 30. What United States patent do you refer to in your fore- 
g — answer ? 

A. The patent granted to Thomas G. Hall for improved —— 
nippers ; I think dated November oth, 1878. 

Int. 31. Did or did not Mr. Hall know of your having cheuanl 
the invention set forth in the French patent from that shown in 
his patent of 1878 to that shown in Johnson’s improved nippers ? 

A. I don’t think he did. 

Int. 32. Did you do this of your own accord, without directions 


from any one? 


A. I did. 
Int. 33. State, to the best of your recollection, when it was when 


you first informed Mr. Hall that you had substituted Johnson’s in- 
vention for his in the French patent. 

A. It was some time between the 1st of Juneand the 1st of Sept., 
at my residence, at Milford, Ct., which was in 1880, when there 
were present of the company Messrs. Hall, Wm. Q. Judge, J. F. 
Oliver, and myself. I mentioned the fact at the time to show them 
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that I had been active in the interest of the company, and that I 
had never been in league with Mr. Thompson or Mr. Johnson. 

Int. 34. There has been put in evidence in this controversy an ex- 
tract from the minute book of the Interchangeable Tool Co., on the 
date of October 7th, 1879, as follows: 

“On motion of Mr. Harris, it was resolved that the secretary be 
instructed to apply immediately for a French patent on the Hall 
nipper, and as soon as practicable for the Belgium and Swiss pat- 
ents.” 

Were you present when that resolution was passed ? 

A. I think very likely I was. 

Int. 35. State, if you know, what nipper was meant by the “ Hall 
nipper ” in that resolution. 

A. Well, at the time or some time afterwards I stated to Mr. Hall 
that I thought it would be necessary for him to come up to Munn 
& Co.’s office in order to sign and swear to the application, to which 
he replied that it would be altogether unnecessary, as the proper 

papers had been drawn and signed for the French, German, 
419 and English patents at the same time that he had made his 
application for the United States patent. 

Int. 836. Do you remember a visit of Mr. F. A. Prescott to Hart- 
ford some time in the early part of this year, and for what purpose 
he said he came to Hartford? If you do, please state the circum- 
stances as near as you recollect them. 


(Counsel for Hall objects to the question as incompetent, irrele- 
vant, and immaterial.) 

(Counsel for M. C. Johnson states that he asks this question for the 
purpose of showing a connection between the matter now in contro- 
versy and efforts of one of the parties, through his authorized agent, 
to become possessed of the invention.) 

(Counsel for Hall replies that what Mr. Prescott said is not evi- 
dence in any sense.) 


A. I accompanied Mr. Prescott up to Hartford at his solicitation. 
Upon our arrival there we proceeded to the house of one of my rel- 
atives, where we remained over night. The following morning I 
proceeded to the shop where Mr. Johnson was employed and there 
obtained his signature to certain private contracts relating to a shear 
Co. Mr. Prescott then invited Mr. Johnson and myself to dine with 
him, and during the meal and afterwards had certain conversations 
with Johnson as to when and in what capacity he had been em- 
ployed by the Interchangeable Tool Co. We spent some two days 
together ; part of the time all three of us, part of the time Prescott 
and Johnson alone, and part of the time Johnson and myself alone. 
Prescott informed me that he had slipped a $5.00 bill into Johnson’s 
hands to recompense him partially for his lost time, and asked me 
whether I thought a hundred dollars wouldn’t make Johnson feel 
like signing a little paper which would not compromise Johnson in 
any way nor be seen by any one except a certain party in Wash- 
ington, and which would be the means of his immediately getting 
an order of interference in the Hall nipper case; to which I an- 
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swered [ didn’t know, but thought it would be of no use. He then 
wished me to use my endeavors with Johnson to get such papers 

signed. On my telling him it was necessary for me to go 
420 home, as I had no money, he asked me whether I would not 

wait over for another day if I could make twenty dollars by 
it, at the same time handing me the twenty dollars, which I ac- 
cepted, he saying that I might consider that on account of what he 
owed me for moneys that I had previously loaned to him. Hehad 
that day received a check by mail from New York, which he had 
cashed at the office of a friend of nine. He made the remark that 
when he started out for a thing he never gave up, and that he would 


‘ not leave Hartford till he got what he wanted from Johnson, if, I 


think he said, it took him six months. Johnson finally accepted a 
a paper from him, which after submitting to some parties he signed. 
We then returned to Milford together. 

Int. 37. Did or not Mr. Prescott offer you any sum of money 
to use your influence with Mr. Johnson to induce him to sign a 
paper relating to the invention now in controversy ? 

A. I am pretty sure he did, but I don’t remember the amount. 

Int. 38. Do you remember a visit made by yourself, with Mr. 
Prescott and Mr. Johnson, to the office of T.G. Ellis, Esq., in Hart- 
ford, Ct., in which a paper drawn up by Mr. Prescott for Mr. John- 
son to sign was shown to J’. G. Ellis, Esq.? 

A. I do, well. 

Int. 39. Do you remember what Mr. Ellis said to Prescott on 
reading the paper? 

A. As near as I ean recollect, Mr. Ellis said that if any one were 
to bring him such a paper to sign he should be very suspicious of 
it and think that some trick was intended. 

Int. 40. Will you please examine the minute book of the Inter- 
changeable Tool Co. under October 7th and say whether the reso- 
lution ordering foreign patents for the Hall nipper is in your hand- 
writing ? 

A. It is. 

Int. 41. Did you keep that minute book yourself? 

A. I did. 

Int. 42. Is it in the same condition as it was when it left your 
hands? 

A. No, sir. 

Int. 43. State generally, without entering into particulars, in what 
it differs. 

A. From the time it left my hands, on the 17th day of Febr’y, 

1880, the entries are made by other parties and not by me. 
421 Int.44. Will you please examine this circular and say what 
it is? 

Witness shown Johnson’s Exhibit A. 

A. It is a circular the company issued to the trade, intended to 


show the outer appearance and mechanical movement of the nipper 
and the prices at which the different sizes would be furnished. 
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Int. 45. Give the date, as near as you can, when this circular was 


first printed. 
A. I think it was some time in the spring of ’79. 


Close of the direct examination of the witness. 


Cross-examination of the witness by Amos Broapnax; Esq., 
counsel for Hall: 


X Int. 46. Are you a citizen of the United States? 

A. If the fact of my father being a citizen and my having been 
in this country since I was under fifteen years of age constitutes citi- 
zenship, then I am. 

X Int. 47. Of what country are you a native? 

A. Scotland. | 

X Int. 48. At what age did you come to this country ? 

A. Under fifteen years. 

X Int. 49. How much under 15? 

A. I think about a year. 

X Int. 50. Then you were between fourteen and fifteen years old 
when you came to this country ? 

A. I think so. 

X Int. 51. Is your father a naturalized citizen of this country ? 

A. I believe he is. 

X Int. 52. Do you know whether he is or not ? 

A. I remember very well his applying for his naturalization 
papers, and have heard him say that he was proud that he was 
a citizen of the finest country in the world—meaning the United 
States. 

X Int. 538. Where was your father naturalized ? 

A. In New York city. 

X Int. 54. When? 
422 A. It was before I was 18 years of age. 
X Int. 55. How long before you were 18 years of age? 

A. I don’t know; it might be a year, it might have been two, it 
might have been 3 years. 

X Int. 56. Where does your father reside ? 

A. Part of the time in Brooklyn and part of the time in Hart- 
ford. 

X Int. 57. Whereabouts in Brooklyn does he reside? 

A. I don’t know that he is residing in Brooklyn at this moment. 

X Int. 58. Has your father a residence in Brooklyn? 

A. I decline to answer. 

X Int. 59. What is your father’s name? 

A. Israel Gustam. 

X Int. 60. How does your father spell his name—I mean his sur- 
name? 

A. I decline to answer that question. 

X Int. 61. Does not your father spell his name Guttstam ? 

A. I can’t say that he does. 

X Int. 62. Do you know whether he does or does not? 

A. [shall say nothing more about my father, but shall refer to 
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Mr. Thomas G. Hall for any information in regard to him that may 
be necessary to this case. 

X Int. 63. Are you in the habit of voting in this country at gen- 
eral elections? 

A. That can be found out by examining the registration book. 

X Int. 64. Question repeated. 

A. No, sir. 

X Int. 65. Are you a stockholder in the Interchangeable Tool 
Company ? 

A. [think Iam. I do not know for how much and couldn’t tell 
positively without hunting through all my old papers and getting 
the information from the secretary of the company. 

X Int. 66. Do you know whether or not there is any stock stand- 
ing in your name on the books of the Interchangeable Tool Com- 

any? 

A. I think there is, but could not swear positively to it. In May, 
1880, the secretary’s statement of stockholders showed 25 shares to 

my credit. 
423 X Int. 67. Have you transferred any of that stock since to 
anybody; and, if so, how much? 

A. I think I have; it may be all of it. 

X Int. 68. Have you any official relations with the company 
now ? 

A. No, sir. 

X Int. 69. What were your duties as agent of the company? 

A. To buy all their stock and supplies, sell their manufactured 
goods, to attend to the general outside business. 

X Int. 70. How were you appointed agent to the company ? 

A. By the board of directors, at one of their meetings. 

X Int. 71. Did the resolution of the directors appointing you 
agent of the company define your duties in a general way ? 

A. My impression is that they did. 

X Int. 72. Is that resolution of record in the minute book of the 
company ? 

A. 1 think it Is. 

X Int. 73. Were vou secretary of the company at the time the 
resolution was passed ? 

A. I think it was while I was secretary of the company; it may 
possibly have been subsequent to that time. 

X Int. 74. Were you one of the directors of the company ? 

A. I was. 

X Int. 75. At the time that resolution was passed ? 

A. I was. | 

X Int. 76. And had you been such director since the organization 
of the company ? 

A. I had. 

X Int. 77. When did you cease to be director? 

A. I think it was in the month of June, 1881. 


Adjourned to December 7th, 1881, at ten o’clock a. m. 
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424 : WEDNESDAY, Dec. 7, 1881—10 o’clock a. m. 
Parties met pursuant to adjournment. 
Present: Same parties. 


Cross-examination of AuGustus GusTaMm by counsel for Hall 


continued : ) 


X Int. 78. Didn’t you attend a meeting of the board of directors 
of Interchangeable Tool Co. and participate as a director on or about 
July 5th, 1881? 

A. I can’t tell the exact date, but I know it was somewhere about 
the end of June or beginning of July that, I think, I attended the 
last meeting. 

X Int. 79. How did you terminate your relation with the com- 

any as director? 

A. I think that it was at the last meeting that I senile there 
that a motion was made to reduce the number of the board of 
directors, and from the general tenor of the conversation, feeling 
that my room was preferred to my company, I attended no more, 
but learned that their new board, elected on their annual election, 
left my name out. 

X Int. 80. At that meeting did the board pass a resolution to re- 
duce the number of trustees or directors ? 

A. I believe they did; or it may have been that that was a notice 
to make such reduction at the next meeting. 

X Int. 81. When was the annual meeting held for the election of 
trustees ? 

A. I think it was about the 8th of August; can’t be positive, as I 
have no documents to refer to in the matter. 

X Int. 82. At the last meeting of the directors at which you were 
present, as you have stated, what was said to lead you to believe 
that your absence there was preferred to your presence ? 

A. I don’t remember exactly now what was said, but I remember 
that my impression at the time was that I was to be thrown out or 
left out, so I took time by the forelock and stayed away. 

X Int. 83. At the next election of directors, as I understand you, 

on were left out? 
425 That is what I believe,as I never received any notice of 
my Sain or re-election, nor of any subsequent meetings 
that may have been held by the company. 

X Int. 84. And never again attended any meeting of the directors, 
as I understand you, as director? 

A. No, sir. 

X Int. 85. How many shares of stock did you originally own in 
the Interchangeable Tool Co.? 

A. I think three hundred (300). 

X Int. 86. What was the par value of the shares? 

A. ($50) Fifty dollars each. 

: Int. 87. Of whom did you get that stock? 

Thomas G. Hall. 
x Int. 88. For what consideration ? 
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A. In consideration of valuable services performed for him in the 
organization or formation of a company to manufacture and sell a 
certain cutting nipper which he then had. 

X Int. 89. What was the name of that company ? 

A. The Interchangeable Tool Co. of New York. 

X Int. 90. What services did you render to Mr. Hall in the or- 
ganization of that company ? 

A. The first service that I rendered was borrowing the money on 
my watch to pay the office fee of Munn & Co. for applying for a 
patent for his nipper. The other services were trifling; I don’t re- 
member what they were now. 

X Int. 91. What had the application of the patent to do with the 
organization of the company ? 

A. It was necessary to tell parties whose capital we might en- 
deavor to enlist in the enterprise that the article in question was 
either patented or the patent applied —. 

X Int. 92. What did you do with vour stock that you had in the 
company—lI mean the 300 shares? 

A. I gave to Mr. J. F. Oliver 80 shares as a consideration that he 
should place $20,000 worth of the stock or 400 shares at 25 per cent. 
of its par value; twenty shares to William Q. Judge, for which I 
don’t remember the consideration now; I think I afterwards pre- 
sented William Q. Judge with 10 shares. I sold Charles H. Tyson 
20 shares for a sum of $800, which money I loaned the company to 

meet a note due the Colt’s Fire-Arms Company; 10 shares 
426 Isold to H.S. Vroom, for which I received about $400; 2 

shares I presented to H. C. Smith in consideration of a loan 
which he made to the company for something less than a month, 
and for which the company also paid him $75 in cash in interest; 
10 shares to J. W. Fowle for a diamond pin, which I afterwards 
pawned to pay the company’s help with. Fifty shares, I think, 
went to George W. Mansfield, which be obtained from me by fraud ; 
and I would here explain that the majority of this stock, although 
it belonged to me, stood nearly, if not all, on the books of the com- 
pany in my brother Leon’s name. I am almost positive that I 
started out with the correct number of shares; it may possibly have 
been more. 

X Int. 93. You accounted for the sale or disposal of 202 shares; 
what did you do with the remaining 98 shares? 

A. I now think of 50 shares I hypothecated to H. C. Smith for 
the sum of $1,000, $500 of which I used to repay moneys borrowed 
by the company from a friend of mine in my nameand without my 
knowledge or consent; the balance of the money went to pay the 
last instalment of a speculation which has proved, I am sorry to say, 
disastrous; as to the remaining 48 shares I have no recollection 
just now as to what disposal was made of them. 

X Int. 94. The $800 which you say you loaned to the company, 
did the company repay you? 

A. I don’t think they did. 

X Int. 95. And do they still owe you the $800? 

A. Some time last spring I made up a statement of what I con- 
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sidered the company owed me, as nearly as I could get at it, stating 
that if they would audit the account and show me how it stood ac- 
cording to their figures we could come to some settlement which 
would be to the company’s advantage. I was promised a statement 
of the account by their side as soon as I had surrendered certain 
notes, signed in blank by Mr. Hall, amounting in number to, T think, 
100. Those notes were returned to the company. I have never 
heard anything further about my account. 

X Int. 96. What was the amount of your claim against the com- 
pany as stated in your account? | 

A. I don’t remember the exact amount, but think it was some- 
thing over $2,000. 

X Int. 97. Did the company repay you the money you paid for 

them and which you say they borrowed from a friend of yours 
427 without your knowledge or consent, or was that $500 included 
in your account? 

A. The company did not repay me, but the amount remained 
credited to my friend on the company’s books and was afterwards 
included in their compromise settlement with him as one of their 
creditors, he agreeing to repay me the amount he received on the 
company’s notes when they were paid. 

X Int. 98. In answer to question 3 you say*you were “attorney ;” 
do you mean by that that you were attorney-in-fact, duly appointed 
by power of attorney made by the company for some especial pur- 
pose? 

A. The power of attorney given me by the company, as near as 
I can recollect, gave me full powers to make such compromises with 
their creditors and act for them in all their business affairs as if they 
themselves were personally present. There was also a power, or 
rather a copy of the minutes made embodying such power of at- 
torney, which I believe was placed on the minutes of the company 
and a copy of which, signed bv the company’s president and secre- 
tary and sealed with the company’s seal, was delivered to me, and 
which powers are now in the handsof my attorneys, in New Haven, 
Conn. | 

X Int. 99. When was that power of attorney given to you? 

A. I think about the latter part of November, about the 20th, I 
think; perhaps a day or two sooner or later. 

X Int. 100. You say that power of attorney was given to you to 
authorize you to settle with the creditors of the company; did you 
make any settlement with the company’s creditors? 

A. No; I did not. 

X Int. 101. Can and will you produce the power of attorney to 
which you refer in answer to X Int. 98? 

A. I think I can and will, providing I have reasonable time to 
go and get it. 


(Counsel for Johnson agrees to produce the original or a certified 
copy of this power of attorney and put it in evidence.) 


X Int. 102. Who were the creditors of the company that you were 
authorized to settle with, and how were you authorized to settle with 
them ? 
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A. As near as I can recollect, not having the papers here, 
428 the wording was “the creditors of the company in such man- 
ner as he may deem best for the company’s best interest.” 
My understanding was that it was all the creditors of the company, 
the trustee who had charge of the company’s property by appoint- 
ment of the probate court ef Milford being understood more particu- 
larly than the rest. Said trustee would be willing to testify as to 
how nearly I had brought a settlement with him to a close by which 
the company would have regained possession of their chattels and 
property. I borrowed money from friends in Hartford, Conn., with 
which I paid the rent of the factory in Milford just in time to save 
the lease and other privileges connected with it to the company. 
X Int. 103. You say in the previous answer that you were in pos- 
session of certainly 100 promissory notes signed by the company in 


blank. Were those notes given to you to use in the settlement with 


the company’s creditors to which you have referred ? 

A. They were. 

X Int. 104. Did you use any of those notes? 

A. I did not. } 

X Int. 105. Didn’t sell any of them ? 

A. No; I did not. 

X Int. 106. What did you do with them ? 

A. I gave them to my lawyer, who surrendered them to the at- 
torney of the tool company. 

X Int. 107. Didn’t you use any of those notes for your own ben- 
efit, and didn’t Mr. Hall threaten to have you arrested if you didn’t 
return those notes ? 

A. Mr. Hall swore out an affidavit before a grand jury of the 
State of Connecticut, I think, upon which a warrant was issued for 
my arrest. Iwas not arrested. Some days after the issue of this 
warrant, by the advice of my counsel, who said that, as the notes 
were probably worthless, I might as well surrender them and save 
any proceedings in the matter, —. The affidavit which Mr. Hall 
made was to the effect that I had disposed of two of the company’s 
notes, of the amount of about $600 each, and appropriated the pro- 
ceeds to my own personal use and benefit. I did not use any of those 
notes for my own benefit or anybody else’s. 

X Int. 108. Did you not fill out two of those notes payable to your 
own order and obtain money upon them ? 

A. I did not. 
429 X Int. 109. Did you fill out one or more of them made 
payable to your order and obtain money upon them? 

A. I filled out one note one night while I was at Mr. Mansfield’s 
house at his instigation and by his advice, his idea being that, as I 
was a creditor of the company, it would be a good idea to have two 
or three of these notes filled out and placed in a third party’s hands. 
After filling out the first note I began to see that it was rather a 
foolish piece of business and stopped. I replaced the notes in my 
wallet, and did not know until some time afterward that the note 
which I had filled out had been retained by Mansfield. When I 
discovered that my notes were one short and went to Mansfield for 
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it he refused to surrender the note, except upon my transferring to 
him of certain stocks which I had loaned him to use as collateral 
for his own benefit. I was very much excited at the time, in fact 
very sick, as I can prove by two respectable physicians, and signed 
a paper which, as he read it to me, was an agreement that certain 
stocks which he held should be transferred to him. He then, de- 
livered to me the note, which completed my quota of 100 and which 
I immediately thereafter, through my attorney, delivered to the 
company, never having received any consideration whatever for 
anything in the transaction. 

X Int. 110. What was the amount of the pote Mr. Mansfield re- 
tained, as you say? 

A. As near as I can recollect, between 700 and 800 dollars. 

X Int. 111. Do you swear that Mr. Mansfield did not give you the 
money for that note? 

A. I do. 

X Int. 112. Didn’t he give you any money on the note? 

A. No money whatever; not a cent; neither goods nor merchan- 
dise nor anything else. 

X Int. 118. No consideration whatever ? 

A. No consideration whatever. 

X Int.114. Did you give him the note, or how did he get posses- 
sion of it? 

A. He gathered up the notes that were on the table with other 
things—writing material, and so forth—and handed me a bundle of 
notes, which I placed in my wallet. How he got possession of the 
written note I have no knowledge. 

X Int. 115. Was it to obtain possession of that note that you trans- 
ferred or caused to be transferred to Mr. Mansfield the fifty shares 

of stock that you say he defrauded you out of? 
430 | A. It was not. I could have obtained possession of that 
note had I had the time and means by a process of law, but 
it is in consideration of his not interfering with other negotiations 
which I then had pending and with the understanding that the 
tool Co.’s stock was to be returned to me. | 

X Int. 116. What was Mr. Mansfield’s name ? 

A. I think it was George Washington Mansfield. 

X Int. 117. Was not that 50 shares of stock transferred to Mrs. 
Mansfield, the wife of the said Geo. W. Mansfield ? 

A. I have no knowledge whatever of what became of any of the 
stock after it passed into Mansfield’s hands from mine. 

X Int. 118. You gave Mr. Mansfield the stock yourself, then, as I 
understand you? 

A. I believe I did. 

X Int. 119. Fifty shares? 

A. I think so. 

X Int. 120. At the time he returned you the note? 

A. No, sir; it was some time before that ; I don’t remember when ; 
some time when I was at his home. He was in great financial dis- 
tress, and I did what I could to help him. 

X Int. 121. Did he get the stock before he got the note ? 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 225 


A. I don’t remember whether he got it before or at the same time 
that he took the note. 

X Int. 122. Didn’t you give him the stock as collateral security 
to secure the payment of the note? 

A. Iam positive that I did not. 

X Int. 128. This 50 shares of stock to which you have been refer- 
ring is the same 50 shares that you say Mr. Mansfield defrauded you 
out of, as I understand you ? 

A. I have no recollection of having given him more than 50 
shares of stock. 

X Int. 124. Well, this is all the stock of the Interchangeable Tool 
Co. that you gave to Mr. Mansfield or that he got from you, either 
by force, fraud, or purchase or gift? 

A. That is the only 50 shares that I have any remembrance of 
his having received from me, and my recollection in the matter is 
that he was to use it as collateral, if necessary, in settling some of 
his liabilities in Hackensack on a note of $300—a personal note of 

mine, on demand, given to him in settlement of a commis- 
43i sion to be paid to him by me for services rendered in the 

matter of starting the Hartford Duplicate Machine and Tool 
Company, and on account of which note I afterwards paid him in 
money about from $50 to $75. 

X Int. 125. Who is Mr. Geo. W. Mansfield, where does he live, 
what is his business ? 

A. What he is doing now or where he lives I cannot state defi- 
nitely, but heard several months ago that he had used the various 
stocks which he had received from me to settle his affairs in Hack- 
ensack, so that his wife might be able to remove the furniture and 
chattels, and that he had gone to Chicago. When I first became 
acquainted with Mr. Mansfield, and the last time I saw him, he was 
employed by an insurance agency in Pine St., New York, in the 
office of the Northern and Imperial Insurance agency. 

X Int. 126. Referring again to these notes that were given to you 
in blank by the Interchangeable Tool Co., were they given to you 
by the company for you to use in settlement with its creditors and 
to obtain possession for it of its assets ? 

A. The way I came to have these notes was that I met Mr. Hall 
on the morning previous to my departure for Washington, and, 
being informed by him that he would probably not be able to see 
me for several days after my return, I suggested that he had better 
sign a book of notes in blank as president of the company, and then 
should it be necessary for me to use any of these notes I could sign 
as treasurer and use them for any purpose in the company’s business 
that might arise. I bought the book of blank notes, and he signed 
them. 

X Int. 127. I asked you whether the notes were given to you to 
be used for the purpose of obtaining possession of the company’s 
assets. Please answer. 

A. Well, that was the principal object that I had in view when I 
asked for the notes. | 
X Int. 128. Was it not all prearranged by the directors of the 
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company that you were to have a power of attorney to settle with its 
creditors and obtain possession of its assets, and that the notes were 
to be given to you for that purpose, and did not the board of di- 
rectors pass a resolution directing the power of attorney to be made 
and the notes to be made and given to you ? 

A. There was nothing said about notes in the matter whatever. 

I was to act as | saw fit for the company’s best interests; and 
432 when I asked Mr. Hall to sign those notes in blank 1 was 

merely taking a precaution to save time and avoid delays in 
any settlement favorable to the company that might be made with 
the trustee or any of its other creditors. 

X Int. 129. Who had possession of the company’s assets ? 

A. Henry S. Rogers, of Milford, Conn. There were also attach- 
ments on the property placed there by his brother, Isaac T. Rogers ; 
also, I think, an attachment on behalf of Henry G. Thompson. 

X Int. 130. Did the company make an assignment of its assets 
for the benefit of its creditors to Henry S. Rogers ? 

A. No tomy knowledge. They did, however, make an assignment 
to Win. A. Healey, of Hartford, Conn., which, in some way that I 
don’t understand, was thrown aside, and Henry S. Rogers appointed 
trustee by the probate judge of the town of Milford. 

X Int. 131. So that Henry S. Rogers was by some proper legal 
authority in possession of the company’s assets for the benefit of its 
creditors, as I understand you? 

A. He was; but I raised quesiious as to the legality of his ap- 
pointment and, by continually harassing the old gentleman, kept 
him from gobbling up everything that the company had; all of 
which is well known to Mr. Rogers himself, the probate judge who 
appointed him trustee, and what respectable business men there are 
in Milford. 

X Int. 152. Then all the settlement that you could make with the 
company’s creditors had to be wade and negotiated through Mr. 
Rogers, as I understand it. Is that correct ? 

A. Well, in this way: Mr. Rogers agreed that if I should bring 
him a compromise signed by all the creditors and a certain amount 
of money or its equivalent to satisfy his own claim (this compromise 
that I speak of being also a release to iim as trustee on their behalf) 
he would then turn over what property of the company might re- 
main in his possession, at the same time urging me to give such 
creditors notes or anything else that they might be satisfied with 
in settlement of their respective claims and taking their receipt 
therefor. 

X Int. 133. What terms did you propose to the creditors of the 
company by way of settlement, if any ? 

A. Six, nine, and twelve months unendorsed paper of the com- 
pany for all claims exceeding $100; the lesser claims to be setiled 

for in cash if necessary, but as far as possible by short notes. 
433 X Int. 134. Did you propose to give the creditors of the 
company its notes payable in six, nine, and twelve months 
for the full amount of their claims? 
A. I had forgotten to mention in my answer to the previous 
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question that the notes were to be for the amount of 50 per cent. of 
their claims, and it was understood between the majority of the 
directors that in some few instances some of our creditors were to 
be told that as fast as possible they would be made whole on the 
other 50 cents. 

X Int. 135. And did the creditors decline the terms you proposed 
to them as you have stated ? 

A. With, I think, one or two exceptions, all of the creditors that 
I called on personally agreed to the proposition, always understand- 
ing that the property was to be taken out of the trustee’s hands and 
again come into the possession of the company. 

X Int. 136. In making your negotiations with the company’s 


‘creditors for the purpose of settlement did you explain to them or 


in any way intimate to them that Mr. Moses C. Johnson claimed to 
be the inventor of the nipper which is the subject-matter of tls 
interference. 

A. I have no recollection of having done so in any one instance, 
but in several cases I was asked by creditors of the company, What’s 
the use of you folks trying to settle this thing, anyhow? You will 
only get out of the frying pan into the fire. Johnson owns that 
patent, and as soon as you have everything clear he and Henry G. 
Thompson will be down on you. That is the substance and pretty 
nearly the words that was said to me by several. 

X Int. 187. What answer did you make to that argument on be- 
half of the creditors? 

A. Well, sometimes one thing and sometimes another; but my 
main point was that Mr. Thompson had all he could attend to 
without bothering about our patents, and we could probably arrange 
things very easily with him; all of which I didn’t hardly believe 
myself, but, not being under oath, didn’t feel compelled to stick to 
the straight line of truth. 

X Int. 138. Did you honestly believe then, as you say you hon- 
estly believe now, that Mr. Johnson was the inventor of the nippper 
In question ? 

A. I did to this extent, that he was the man who had made 
434 the changes on the old nipper which had made it a perfect 
working tool, and as far as the combination of his improve- 
ment with Mr. Hall’s patented combination I did then and before 
then and do now believe it to be Mr. Johnson’s invention and still 
give Mr. Hall credit for having shown great ingenuity and patience 
and ability in making the combination which he did. I had on 
several occasions suggested the propriety, I think, both to Mr. Hall 
and Mr. Adams, of the company’s securing acknowledgement by 
the Patent Office, through assignment or caveat, of such improve- 
ments as might have been made since the former patent. 

X Int. 139. But in your effort to settle with the creditors of the 
company you did not tell them that you honestly believed Mr. John- 
son to be the inventor of the nipper or any part of it, did you? 

A. I honestly believe I did not, but have shown some of the com- 
pany’s creditors with considerable pride some of the fine tools that 
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we had in the shop, and when asked who made this and who made 
that would say, “ That little skinny fellow over there, Johnson.” 

X Int. 140. Well, did you finally succeed in obtaining a settle- 
ment with the company’s creditors and in obtaining possession of 
its assets for the company ? 

A. I did not. 

X Int. 141. Did you make a report to the company of what you 
had done and of your failure to make the settlement ? 

A. I made what report it was possible for me to make, but did not 
consider it a failure until some of the officers of the company sug- 
gested to me that it was and made it a failure for me. 

X Int. 142. Which of the officers of the company suggested to you 
that it was a failure and made it a failure? 

A. My best recollection is that it was Messrs. Hall, Leopold, and 
Mr. Fowle (although I do not know that the latter was an officer at 
the time). They had been negotiating without my knowledge with 
the trustee, and afterwards came to me and said that there was no 
use of my trying to do anything any longer; that I might as well 
give it up; that they proposed to sift the whole matter to see what 
could be done with Messrs. Rogers, Thompson, and the other credit- 


ors and what arrangement could be made about the patents, and if 


then the business showed that there was any chance of their saving 

themselves there was one or two in the company who were ready to 
come forward and close the thing up as well as possible. 

435 X Int. 143. Did not the trustee, Mr. Henry S. Rogers, tell 
you that he wouldn’t have anything more to do with you, and 

did not Mr. Rogers so report to the directors of the company, and 

did not the company thereupon revoke your power of attorney and 

undertake the settlement of its own affairs? 

A. He did not. I have no knowledge of anything that Mr. Rogers 
reported to the company except through the company’s report to 
me. I think the company did undertake the settlement of its own 
effairs, and may have revoked my power of attorney. 

X Int. 144. Don’t you know whether the company revoked your 
power of attorney or not? 

A. Well, I suppose the fact of my having ceased to act under such 
power is an acknowledgement -_ it was revoked. I admit that it 
was revoked. 

X Int. 145. After you had given up your negotiations with the 
creditors of the company and made your report to it did you admit 
or tell Mr. Oliver, one of the directors of the company,and Mr. Hall, 
its president, that you had raised upwards of $1,200 on the notes the 
company had given you to use in the settlement with the creditors, 
and that you had appropriated the money for your own use? 

A. I believe I told Mr. Oliver something to that effect, but I 
haven’t done so, forall that. I did it toscare him, and he scared very 
badly. As for Mr. Hall, president of the company, I never said a 
word to him about it, the only conversation that I had with Mr. 
Hall being on the piazza of the hotel at Milford, where he came to 
me and requested the surrender of those notes he had signed, nothing 
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being said about amounts or anything else or about what had been 
done with any of it. 

X Int. 146. Did not you in presenting your claim against the 
company for settlement include in the account of your claim the 
amount of money you had raised on two of those notes and give the 
company credit for the amount as an offset against your alleged 
claim ? 

A. I remember having made a memorandum of the word “ credit,” 
and in one part of the space underneath it writing the words “ by 
two notes,” putting no amount, and when handing the claim to 
Mr. Oliver told him to tell the company that when they showed me 


‘a statement of my account as they had it I should hand them all 


the notes given to me signed by Mr. Hall in blank. 
436 X Int. 147. And did the company thereupon give you a 
statement of your account as they had it? 

A. They did not, nor have they ever done so. 

X Int. 148. Did Mr. Hall, the president of the company, thereupon 
demand of you the return of those notes and give you two weeks to 
return them in, and, failing to do so, threaten to have you arrested ? 

A. I remember his demanding the notes; don’t remember any- 
thing about the two weeks, although he may possibly have said so. 
I wasn’t listening very hard at the time. : 

X Int. 149. Did Mr. Hall sue out a warrant against you and place 
it in the hands of the sheriff for your arrest for failure to return 
those notes ? 

A. He did. 

X Int. 150. Did the sheriff call upon you? 

A. He did. 

X Int. 151. Did he arrest you ? 

A. No, sir; he didn’t. I never saw the writ until some time after 
the notes had been returned to the company. 

X Int. 152. How did you avoid arrest ? 

A. Well, I presume the sheriff — attending to his business in a 
different direction from what — was attending to mine. 

X Int. 153. Did the sheriff call at your house for you? 

A. He did not call for me. He called to see me, as had been his 
habit of doing several months previous. 

X Int. 154. Did he arrest you? 

A. No, sir. , 

X Int. 155. Why didn’t he arrest you? 

A. As I learned afterwards, he didn’t arrest me, as I was very ill 
at the time. 

X Int. 156. How often did he call upon you? : 

A. I saw him only once in the house on that memorable occasion. 
He probably called several times when I had gone down to the sea- 
side to get well. 

X Int. 157. Did you see him the first time he called ? 

A. I think it was on his first call tnat I saw him. 

X Int. 158. When did he next call—the next day? 

A. I think it was. 

X Int. 159. Did you see him the next day ? 
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437 A. No, sir. 
X Int. 160. Had you then departed to the seashore for the 
benefit of your health ? 

A. I don’t think I had; but I was really so sick at that time that 
I shouldn’t consider my account of the matter as being positive. 

X Int. 161. Were you at the house at the time the sheriff called 
at the house the second time? ) 

A. My belief is I was. 

X Int. 162. Did you promise the sheriff to report yourself at his 
house the next day morning after you first saw him if you were well 
enough to go out? | 

A. If the sheriff should tell me I had done so I should admit it, 
but I haven’t the faintest recollection of having done so. 

X Int. 168. How long after the sheriff’s first visit there was it that 
you afterwards left Milford ? 

A. I think it was the following afternoon. 

X Int. 164. Now, did vou not leave Milford for the purpose of 
avoiding arrest by the sheriff upon that warrant ? 

A. When I left Milford my only idea, as I can remember, was to 
get where I could get sea air and whiskey. I got both, especially 
the latter. 

X Int. 165. Where did you go when you left Milford ? 

A. I was told afterwards, and I believe it, that I went to the Wash- 
ington Bridge Hotel, where I presume I got whiskey enough. 

X Int. 166. Where is the Washington Bridge Hotel? 

A. In the town of Milford, near the mouth of the Housatonic 
river. I think I was also at George Smith’s, Milford Point House, 
where I was told I had clams, but have no recollection of any of it. 

X Int. 167. How long did you stay at the Washington Bridge 
Hotel ? 

A. I can’t recollect that at all; have tried hard before to do so. 

X Int. 168. Do you recollect the amount of your bill for whisky 
and other refreshments at the said Washington Bridge Hotel ? 

A. I have never seen a bill of it, but was told it was about $60. 

X Int.169. And the next place you went to was the Milford Point 
House, where you don’t recollect whether you had clams or not,as I 
understand you ? 

A. No; I think the Milford Point House must have been the first 

place I went to. 
438 X Int. 170. At any rate you got clear of the sheriff? 
A. Well, I should say I did. 

X Int. 171. How long after that was it before you surrendered the 
notes to the Interchangeable Tool Company ? 

A. I think it was one week. 

X Int. 172. Can you give the date of their surrender? 

A. I cannot. 

X Int. 173. Who authorized you to write to Mr. Matthew O. Dia- 
mond, of Hartford, Conn., requesting him to recommend to you a 
good mechanic to take charge of mechanical department of the In- 
terchangeable Tool Co.? 

A. I don’t know of any particular authority beyond that conferred 
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on me by my position in the company, and it was undoubtedly done 

with the concrrrence of Mr. Hall, whose opinion I always sought in 

these matters. 

-, Int. 174. Was it done with the knowledge and consent of Mr. 
all ? 

A. I can’t say positively; it may or it may not have been. 

X Int. 175. Did Mr. Jobnson bring a letter to you from Mr. Dia- 
mond ? 

A. I rather think he did; I think he brought the letter that I 
had written to Mr. Diamond. 

X Int. 176. Have you got that letter ? 

A. No, sir. 

X Int. 177. Do you know where it is? 

A. Ido not; I don’t even remember whether Johnson took it 
away with him or not. 

X Int. 178. Was the office of the Interchangeable Tool Co. at 71 
Broadway at the time Mr. Johnson first called on you, or was that 
the office of William Q. Judge? 

A. It was the office of Mr. Wm. Q. Judge, who, through courtesy 
to me, allowed the tool Co. to use part of it as their. temporary 
office. 

X Int. 179. Was Mr. Judge present at the time Mr. Johnson first 
called on you at your interview with him? 

A. No, sir. 

X Int. 180. Who was in the office? 

A. No one but Johnson and myself. 

X Int. 181. What time of the day was it? 
439 A. I think it was in the afternoon. 

X Int.182. Referring now to the model you say that Messrs. 
Jenks & Co. made, state, if you know, where that model is. 

A. I don’t know; haven’t the faintest idea; don’t believe it’s in 
existence. 

X Int. 188. Where did you last see it? 

A. In the shop of the Interchangeable Tool Co., at Hudson St. 

X Int. 184. When? 

A. I think in April of 1879. 

X Int. 185. In whose possession was it? 

A. In the possession of the Interchangeable Tool Co. It was 
taken apart for tool-maker’s use, and, I believe, some of the parts 
were changed. For some time the model-work and tool-work used 
to lay on the benches. After we got a safe boxes containing these 
different articles used to be locked up nightly, Mr. Adams or Mr. 
Johnson bringing them into the office there and placing them into 
their proper receptacles. 

X Int. 186. What changes were made in some of its parts? 

A. I don’t remember what they were. 

X Int. 187. Who made such changes? 

A. [ think Mr. Johnson made most of them. 

X Int. 188. How did that model differ when it left the hands of 
Messrs. Jencks & Co. from the model made by Mr. Crane? 

A. I think the top of the outside of the jaws were flatter and the 
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top of the side plates were cut on a sweep ora circle. Instead of 
screws being used [ think there were smooth pins, and the handles 
at the place nearest their fulcrum points were each finished in a 
different way, the outside of one being left rather flat and the other 
one rounding in, as in the Crane model. 

X Int. 189. Was the model made by Jencks & Co. a better nipper 
than that made by Crane? js 

A. The parts were more accurately fitted and were pronounced 
mathematically correct in measurement by Mr. Hall, but, as the 
nipper was never hardened, there was no means that I know of test- 
ing its working qualities against those of the Crane model. 

X Int. 190. Then, as I understand you, the Jencks model was su- 
perior to the Crane model in that it was of more perfect workman- 
ship, in your judgment? 

A. That’s it exactly. 
440 X Int. 191. What size of nipper was it—was it the same 
size as the Crane model? 

A. I think there was a variation of, it might have been, ;¢ or } of 
an inch between the two in length. 1 can’t say which way the dif- 
ference went, but that’s my impression. I mean in the length of 
the nipper as a whole. 

X Int. 192. Was the long end of the jaw lever in the Jenks model 
longer than it was in the Crane model ? 

A. My impression is that it was very slightly longer. 

X Int. 193. Was the Crane model made of the drop forgings fur- 
nished by the Colt’s Patent Fire-Arms M’f’g Company ? 

A. No; they were not. It was made from forgings made in a 
blacksmith’s shop in Raymond 8t., Brooklyn, opposite the hospital. 
That is what Mr. Crane told me at the time. 3 

X Int. 194. Then, as I understand you, the several parts of the 
ane? nipper were forged by hand and were fitted together by 

and? 

A. Yes; with the assistance with what drilling and planing might 
be made in any shop. 

X Int.195. Astothe Jenks model, was that made of drop forgings 
furnished by the Colt’s Patent Fire-Arm Manufacturing Co. and 
made into the dies of the Interchangeable Tool Co.? 

A. I have always understood that such forgings were used in its 
construction, but that there had been some alterations made in the 
forgings. 

X Int. 196. What alteration was made in the forgings ? 

A. I think that the shank part of the jaw, pieces were cut and 
pieces dovetailed in, in order to give either additional length to the 
shank or to allow sufficient stock there to accommodate it to the 
motion of the handle, according to Mr. Hall’s idea. 

X Int. 197. Do you know of your own knowledge that such alter- 
ation was made in the tail end of the jaw pieces? 

A. I do; because I saw where the piece was dovetailed in. 

X Int. 198. You say this model made by Jencks & Co. was held 
together by pins instead of screws; state whether the pins were of 
the same size as the screws were in the other model. 
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A. When I think the matter over, it’s possible that I may have 
got my impressian of pins in the model from the model No.1, small 
nipper, which Johnson made in Milford. | 


441 X Int. 199. Cross-examination adjourned until Thursday, 
December 8, 1881, at 10 o’clock a. m. 


TuHurspDAY, December 8th, 1881—10 o’clock a. m. 


Parties meet pursuant to adjournment. 
Present: Same parties as before. 


Cross-examination of Mr. Gustam continued by Mr. Broap- 
NAX: | 

X Int. 200. You say in a previous answer that you told Messrs. 
Jenks & Co., when you gave them directions to make the nipper, 
that you would pay them out of your own pocket. Did you pay 
them out of your own pocket? 

A. At the time that I paid for that nipper I had to borrow the 
money from J. W. Fowle and hypothecate stock for it, but the money 
was afterwards, I believe, repaid to me by the company some way. 
I don’t remember just how. | 

X Int. 201. Did you pay for the nipper with your own check or 
was it paid for with the company’s check ? 

: a It wasn’t paid for by a check at all; it was paid for in bank 
ills. 

X Int. 202. Did you pay for it yourself? 

A. Yes, sir. | 

X Int. 203. What was the amount that you paid for the nipper ? 

A. Something over one hundred ($100) dollars; I don’t remember 
just what. 

X Int. 204. Did Mr. Hall furnish the drop forgings to Jenks & 

9. to make that nipper of? 

A. Yes; I think he did. 

X Int. 205. Were the holes for the fulcra of the jaws drilled in the 
forgings at the time Mr. Hall furnished them ? 

A. I have ‘every reason to believe that they were, from the fact 
that some one from Jenks & Co. informed us that the holes had not 
been correctly drilled; that would necessitate some alterations in the 
jaw or making new forgings. 

X Int. 206. Do you know whether Jenks & Co. drilled the 
442 holes or whether the holes were drilled at the Interchange- 
able Tool Company’s shop? 

A. My impression is we had no parts of jaws at that time that were 
not drilled, as I remember fault being found with the driller or 
drillers for not leaving a few pieces always as they came from the 
forging shop, instead of cleaning up all the work that there was on 


the floor. 
X Int. 207. Who was it that found fault with the workmen for 


- drilling all the pieces up? 


A. Well, I shouldn’t wonder but that it was Mr. Hall himself; 
perhaps me. 
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X Int. 208. Then your conviction that the jaw pieces furnished to 
Jenks & Co. were drilled is based upon the fact that the company 
did not have jaw pieces that were not drilled? 

A. On that fact and also on my remembrance of Mr. Johnson hav- 
ing spoken to me of the fact within two or three weeks after he en- 
tered our employ, in answer or in explanation to my inquifies of 
him as to how it was possible that so much time should be spent on 
making that model when Crane had made his in less than six days. 

X Int. 209. Now, are you sure that the company received the 
model from Jenks & Co. as early as January, 1879? 

A. No,sir; lam not. I couldn’t say within six weeks when it was 
received. I could easily find out. 

X Int. 210. After the company moved its shop to Milford how 
much of the time did you spend at the works? | 

A. Well, for the first few weeks I was there a good deal. 

X Int. 211. How many weeks do you include in a “few weeks?” 

A. Well, I should say 3 or 4 weeks; perhaps as many as 6; not 
over that, though. 

X Int. 212. Do you mean that you were there at the works every 
day for the first few weeks? 

A. No; I mean that I was there 2 or 3 or 4or 5 days of the week— 
when I wasn’t running round making purchases or supplies for the 
company. 

X Int. 218. Was Mr. Moses C. Johnson in the employ of the com- 
pany then? 

A. He was. 

X Int. 214. What was the first job that Mr. Johnson worked upon 


after you moved to Milford? | 
443 A. Getting the machines set up properly and getting them 
in line—getting them in trim for work. 

X Int. 215. How long did it take him to do that? 

A. I should say several days; not over a week. 

X Int. 216. What was the next job that Mr. Johnson was employed 
upon ? 

- That I don’t remember. 

X Int. 217. Do you recollect Mr. Johnson making a drawing, 
while he was in the employ of the Interchangeable Tool Co. at Mil- 
ford, of Mr. Hall’s self-adjusting vise? 

A. I can’t say that I do, and yet I havea faint recollection that he 
did something of that kind. My idea was that he had made such a 
drawing in New York. 

X Int. 218. Do you recollect of Mr. Johnson making a model of 
Mr. Hall’s self-adjusting vise while he was in the employ of the In- 
terchangeable Tool Co. at Milford ? 

A. All my recollections about that vise—that is, Mr. Johnson’s 
work on it—is that it was done in New York. I may, however, be 
mistaken, and would not and could not make a positive statement 
in regard to the matter. 

X Int. 219. Is it your recollection that the drawing for the vise 
made by Mr. Johnson was made at the shop of the Interchangeable 
Tool Co. in New York? 
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A. I have no distinct remembrance of Mr. Johnson’s having made 
any drawing, but I know that Mr. Wm. Q. Judge made drawings of 
the vise. 

X Int. 220. Don’t you recollect that there was a sample vise made 
in the company’s shop in New York, and that a model of the vise 
was made at the shop in Milford by Mr. Johnson ? 

A. I recollect the New York part of it, but I don’t recollect the 
Milford part of it. He may have made a vise in Milford ora draw- 
ing of a vise in Milford while I was away from the shop there. 

X Int. 221. Are you sure that Mr. Johnson made the model of the 
nipper No. 1 in the company’s shop at Milford ? 

A. Positive; because I saw him working on it there myself. 

X Int. 222. How long did it take him to make it? 

A. That I couldn’t state. I haven’t the faintest idea. 

X Int. 228. You are sure that Johnson made the model at Milford 

himself, as — understand you ? 
ft A. He may have had assistance there, but all the work 
that I saw done on the No. 1 model nipper at Milford was 
being done by Mr. Johnson. 

X Int. 224. How many men were employed in the shop at Milford 
about the time that this nipper was made? 

A. I should say about 15 would hit the mark very close. 

X Int. 225. Who was foreman of the shop? 

A. I don’t remember whether Mr. Thomas Thompson had come 
there at that time or not; if not, then Mr. Johnson was foreman. 

X Int. 226. Was Mr. Johnson foreman when you moved to Mil- 


ford? 


A. My idea is that his foremanship was to begin upon our arrival 
at Milford. 

X Int. 227. Did his foremanship begin then? 

A. It did. 

X Int. 228. Now, who succeeded him as foreman ? 

A. Thomas Thompson. 

X — 229. Now, was the model nipper No. 1 made after Mr. Thomas 
Thompson became foreman or before? 

A. That’s something that 1 am in doubt about. 

X Int. 230. Did Mr. Johnson continue in the employ of the com- 
pany after Mr. Thomas Thompson became foreman ? 

A. He did. 

X Int. 231. How long ? 

A. That I don’t know. 

X Int. 232. State as near as you can recollect. 

A. Probably two months; not over that, I think. 

X Int. 233. Did he work as a workman at the vise at all during 
the time he was foreman? 

A. I have seen him standing at a vise doing something ; I don’t 
know what. I don’t think he spent much time atthe vise. By this 
I do not mean the model vise spoken of as Mr. Hall’s. 

X Int. 234. About how long had you been had (at) Milford before 
Mr. Thomas Thompson became foreman ? 

A. Probably six or eight weeks. 
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X Int. 235. When Mr. Johnson worked at the vise as a workman 
whereabouts in the shop was the vise located that Mr. Johnson 
worked at? 

A. My impression is that it was at one of the vises used by the 

regular gang of tool-makers. 
445 X Int. 236. Whereabouts in the shop was it located? _ 

A. I think on the side facing the railroad, and at other 
times when I saw him working on the No. 1 model it was mostly on 
the other side of the shop, about one-half way between the temper- 
ing-room and the engine-room. 

X Int. 287. During the time that Mr. Johnson was foreman didn’t 
it take about all his time to look after the other men and adjust the 
machinery and tools of the shop? 

A. I don’t think Mr. Johnson adjusted the machinery while he 
was foreman, but simply saw that it was properly done. 

X Int. 238. What were his duties as foreman ? 

A. To see that all the journeymen were properly placed, each one 
on the work that he was best adapted to, and that his work was per- 
formed faithfully and according to standard or gauge. 

X Int. 239. Did not Mr. Johnson’s duties as foreman occupy about 
all his time ? 

A. They did; but when Mr. Johnson went to work he could 
cover more ground in three days than Mr. Thompson could in a 
week, from the fact that he was a younger man and had quicker 
mechanical ideas. 

X Int. 240. Then if Mr. Johnson made the model nipper No. 1 
at the company’s shop, at Milford, it must have been after Mr. 
Thompson became foreman ? 

A. I don’t see why it must have been; it may have been. I have 
no distinct idea when he began or finished it. 

X Int. 241. If Mr. Johnson’s time was fully occupied in the dis- 
- charge of his duties as foreman he could have had no time to make 
the nipper, could he? 

A. Well, Mr. Hall was there nearly all the time taking general 
charge over the inferior workmen—those that really required the 
most looking after—and that would relieve any foreman wonder- 
fully. 

X Int. 242. How long would it take Mr. Johnson, steady working, 
to make the model nipper No. 1 with all the special tools necessary 
to make it, supposing him to work during the ordinary working 
hours of each day? 

A. I should say he could make it in about five days, not being 
interrupted at all. 

X Int. 243. Who had general charge of the mechanical depart- 

ment and workmen of the Interchangeable Tool Company 
446 during the time Mr. Johnson was foreman and Mr. Thomas 
Thompson was foreman ? 

A. Mr. Hall (Thomas G.). 

X Int. 244. When Mr. Johnson was in the employ of the company 
as foreman was he dismissed by Mr. Hall? 


A. He was. 
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X Int. 245. What for? 

A. There have been so many stcries about what for that it’s hard 
for any one to state positively ; it was not for any dishonorable act, 
however. Mr. Hall informed me that he had goneonaspree. Mr. 
Johnson informed me that he had been ill; and according to my 
opinion and experience a slight illness will often lead people to pre- 
sume that a big spree is going on. Mr. Johnson was reinstated in 
his position. 

X Int. 246. At whose solicitation was Mr. Johnson reinstated ? 

A. Upon my representing to Messrs. Hall, Oliver, and Rogers, re- 
spectively, the president, secretary, and treasurer of the company, 
that Johnson was too valuable a man to lose at that stage of our 
career, he was, as I have before said, reinstated. 

X Int. 247. Don’t you know of your own knowledge that Mr. 
Johnson was discharged by Mr. Hall because he was drunk and was 
in the habit of getting drunk and embarrassing the business of the 
company, and did you not take Johnson to Hall’s room and urge 
him to take him back and promise him that he wouldn’t get drunk 
any more? 

A. Yes; I think I do remember that, and also that after we had 
got Johnson out of the room Mr. Hall and I sat down and celebrated 
the event by getting very comfortably mellow ourselves. 

X Int. 248. Is Mr. Hall in the habit of getting drunk? 

A. No, sir; Mr. Hall is a very temperate man, as far as liquor is 
concerned ; doesn’t use tobacco in any form; is always clear-headed 
and cool. 

X Int. 249. Please to give the names of the workmen that were em- 
ployed under Mr. Johnson’s supervision and while he was employed 
in the company’s shop at Milford. 

A. Louis Smith, Sylvia, James Courtney, Dan. Johnson, Gundaker, 
Pope, Leon Gustam, Charles Ashley, Fred. Hills, Fred. Hills’ son, 
Saul Birmingham, Westbrook, Tom Conners, Frank Manville, Dan. 
Murray, Frank Underhill, John Low, and 8 or 4 natives of Milford 

whose names I don’t remember. 


447 X Int. 250. Was there a man there by the name of King, 
another of the name of Gilman, and a boy of the name of 
McMahan? 


A. Yes: I recollect all three of them. 

X Int. 251. Do you recollect whether or not the man of the name 
of King continued the work on the Hall adjustable vise after Mr. 
Johnson left it? 

A. I do not. 

X Int. 252. Don’t you recollect having a conversation with Mr. 
King with reference to the merits of this self-adjusting vise and re- 
peating that conversation to Mr. Hall? 

A. I do not. 

X Int. 253. Do you know of a company known as the Self-Ad- 
justing Vise Co. ? 

A. I do, and am a stockholder therein. 

X Int. 254. In answer to question 13 of your examination-in-chief 
you ~ that the brass block that holds the spring in Hall’s Exhibit 

1—186 
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No. 8 was omitted from the model made by Jencks & Co. Please to 
state how the spring was held in that model if not by the brass 
block. 

A. The brass block wouldn’t hold the spring any way as it was 
made, according to my idea. In giving my description of what has 
been called the Jencks model my ideas were mixed between the 
Jencks model and the large No. 4 nipper model. I would now say 
that, to the best of my belief, the plates were fastened by screws. The 
top of the plates were beveled and the spring held in place by the 
pin running across the throat of the jaws through both plates. The 
spring had evidently been tapered and may possibly have rested at 
its ends in a slight indentation of the Jaw. This is as near as I can 
recollect after thinking the matter over hard. 

X Int. 255. In answer to question 15 you say that several cau- 
cuses were held by the different members of the company. What do 
you mean by the expression “caucuses,” and by what members of 
the company were they held? 

A. By the expression “ caucus” I mean meetings of two or more 
of the persons in question to discuss the situation of affairs. It may 
be the wrong word to use, but that is what I meant; and the per- 
sons were Messrs. Hall, Oliver, Harris, Judge, and myself. I can- 
not remember now which of us met together at those different meet- 

ings. Sometimes one pair or trio, sometimes another, but 
448 always some of the parties named, and I know that I cannot 

give any fuller or better answer than I have already given. 
It was something that future circumstances made of no moment. I 
think we all dropped the matter or the remembrance of it as a rather 
small-potato business. 

X Int. 256. What was a small-potato business—thé caucuses or the 
Interchangeable Tool Co.? 

A. Both. 

X Int. 257. It was determined by the small-potato business of the 
caucuses to put the small-potato business of the tool Co. on its legs, 
as you express it, and, according to your statement, you were directed 
todothat. What did you do towards furnishing money and putting 
the small-potato tool company on its legs? 

A. I furnished no money, but obtained for the company such 
machinery, materials, and skilled labor as was necessary to accom- 
plish the object named. After having done so two of the members, 
notably Messrs. Oliver and Harris, bravely drew forth the old stock- 
ing and put in what money was actually needed to carry the thing 
along for a short time. | 

X — 258. State, if you know, whether Mr. Hall was president of 
the Interchangeable Tool Co. ever since its organization. 

A. I know that he was at the last I knew of the elections, and I 
believe he has been ever since and is now. 

X Int. 259. Has not Mr. Hall had control of the mechanical de- 
partment of the Interchangeable Tool Co. ever since its organiza- 
tion ? 

A. No, sir. 

X Int. 260. When did he not have control of it? 
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A. From about April 1, 1879, to about March 1, 1880. 

X Int. 261. Who had control of it during the time that you men- 
tion ? 

A. Mr. J. M. Adams. 

X Int. 262. Do you not know of your own knowledge that Mr. 
Hall had control of Mr. Adams and all the other employees of the 
Interchangeable Tool Co.? 

A. Not during the dates I have just mentioned in my last an- 
swer. 

X Int. 263. Do you not know that Mr. Adams followed Mr. Hall’s 
direction whenever Mr. Hall chose to give him any? 
449 A. Ido not. Had I so known and the directions did not 
accord with mine I should have discharged Mr. Adams. 

X Int. 264. Who authorized you to employ Mr. Adams and who 
authorized you to discharge him if you saw fit to do so? 

A. The company. 

X Int. 265. Did the company authorize you to discharge him if 
you chose to? 

A. I was placed in entire charge as managing man of the com- 
pany’s business, and in such position had a perfect right to do so—of 
course, always being expected to show cause. 

X Int. 266. Was Mr. Adams aware that he was subject to your 
will in that particular ? 

A. He was. 

X Int. 267. And you were the managing man of the company 
during that period, were you, the president having nothing to do 
with it, as I understand you ? 

A. I didn’t say that the president had nothing to do with it. The 
president, as well as his fellow-directors, had a perfect right at any 
time to enter and inspect the company’s shops and offices, and were 
never denied any such right. 

X Int. 268. But you took the management of the concerns of the 
company ? 

A. I did. 

X Int. 269. But permitted, nevertheless, the directors and officers 
to come in and look around, as I understand you ? 

A. There was no permission from me about it. As I said, they 
were free to come and go as they ljked, and they did. 

X Int. 270. But they were not permitted to do anything or give 
any directions excepting through you? 

A. Different members of the company were in the habit of com- 
ing to me, asking if it would interfere with anything if they should 
show this friend through the shop or that friend, or get this or that 
done in the shop, when I invariably turned them over to Mr. 
Adams. 

X Int. 271. Then all the workmen, as I understand you, were 
under the immediate supervision of Mr. Adams, and Mr. Adams was 
under your supervision. Was that the way it was? 

A. That’s the way it was; and I was under supervision of the 


board of directors. 
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450 X Int. 272. And the work was all done in the shop under 
the direction of Mr. Adams during the period you referred to? 

A. I have every reason to believe it was. 

X Int. 273. When did you first see Johnson’s Exhibit C? 

A. Well, it was a very short time after Mr. Johnson came to work 
for us. 

X Int. 274. Please to fix the date a little more definitely. 

A. I will say within a month. That’s pretty definite. 

X Int. 275. Your answer might mean a day or a week or two 
weeks or an hour. Can’t you fix the date a little more definitely ? 

A. I don’t believe I can, but there are certain things I remember 
these jaws by. 

X Int. 276. Where did you first see it? 

A. On the bench facing on Hudson St. [ think at Mr. Johnson’s 
right hand. | 

X Int. 277. Was the model then just as it is now, when you first 
saw it? 

A. The handles were just the same, and that line which shows on 
the jaws just above where they hang on the screw was there, and i 
remember thinking that perhaps the line was left there from where 
the raised part would have been filed away on one of our old jaws. 

X Int. 278. Did you see Mr. Johnson make the model ? 

A. I think I saw him working on the handles, and remember his 
saving to me at the time that brass was harder on a file than steel. 

X Int. 279. Did you see him at work upon the jaws? 

A. I couldn’t state positively that [ saw him at work on those 
particular jaws, but saw him at work on jaws or pieces somewhat 
similar. I always avoided, as far as possible, going within two or 
three feet of Mr. Johnson while he was at work, as he is very nervous 
and it made him more so to have any one around. 

X Int. 280. Did Mr. Johnson make the model under the direction 
of Mr. Adams? 

X Int. 281. I-never heard Mr. Adams issue any directions to Mr. 
Johnson in regard to the model. 

X Int. 282. Referring now to the handles, Exhibits 8 and 3 X, 
please state whether the experiment of the pins intended to form 
the gear between the handles was tried before the model Exhibit C 
was made. 

A. I don’t think they were. 
451 X Int. 285. Then, according to your recollection, the com- 
pany went from model C to the experiment of the pins in 
the handles to form the gearing? 

A. I don’t think there was any experiment about the pins at all. 
My impression is that the idea was to try to make a large nipper 
work positively, and that the pins were placed there for that pur- 
pose, as we had those large forgings on hand. 

X Int. 284. Were there any nippers made by the company having 
a gearing between the handles opposite their fulcra, consisting of 
pins interlocking each other? 

A. I think there were. 

X Int. 285. How many? 
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A. That I don’t remember. 

X Int. 286. Of what size were they ? 

A. I know there was one small size and at least one large one; 
x two large ones. 

X Int. 287. Who made them? 

A. I think Mr. Adams drilled a omnia of the big handles, and I 
think I drilled one or two of the handles myself. 

X Int. 288. Can you produce any of those nippers with pins in 
their handles? 

A. I haven’t got any of them. 

X Int. 289. Can you produce any, I asked you. 
me” - couldn’t produce any unless I went to work and made them 
myself. 

X Int. 290. Do you not know of your own knowledge that the 
experiment of the pins for making the gear between the handles 
was tried before Exhibit C was made? 


(Question objected to, as the witness has said they were not putin 
for the purpose of experiment, as far as he knows.) 


A. No, sir; Ido not. It may be so, but I don’t know it. 
X Int. 291. You swear to that, do you, positively ? 
A. I have just say (said) Ido not know. It may beso. I think 
that answer precludes any possibility of swearing. 
X Int. 292. Do you not know that Mr. Wm. Q. Judge made a 
drawing of the nipper handles showing a pin gearing between 
them, and that that drawing was given to Mr. Adams to have 
452 the pins put in the handles for the purpose of making the 
experiment before the model C was made? 
A. No, sir; I do not. 
X Int. 298. Didn’t you see that drawing? 
A. Don’t remember ever having seen any such drawing. 
X Int. 294. Please to examine the nipper I now show you and 
state whether there is a pin gearing between the handles. 
A. Yes, sir; there is a pin gearing between the handles. 


(Nipper shown to witness offered in evidence and marked Hall’s 
Exhibit 16., J. E. B., notary public, December 8th, 1881.) 


X Int. 295. State, if you recollect, whether the Interchangeable 
Tool Co. made any nippers like the one I have just shown you, in 
the spring of 1879. 

A. With the exception of the pin gearing shown in the exhibit 
and the deep indentations cut on the top of the plates, they did. 

X Int. 296. Do you swear that the Interchangeable Tool Co. 
did not make any nipper like that with pin gearing between the 
handles ? 

A. Yes, sir; I will swear to that, unless they did it on the sly 
somewhere. 

X Int. 297. What kind of small nippers did the Interchangeable 
Tool Co. make with pin gearing between the handles ? 

A. None that I know of, except the one of which I have spoken 
in the previous answer, and I would here state that this Exhibit 
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No. 16 shown to me as having been made before Exhibit C was 
made, shows a front plate with a milling cut on it at the head of 
the front plate which ought to be on the back plate also if it was a 
genuine nipper. That cut in question was introduced by Mr. 


Adams at my suggestion. 

X Int. 298. What milling cut do you refer to as being on the side 
of the nipper ? A 

A. At the top of the plate slanting in towards the inside of the 
side plate. The milling cut is on the plate, which is countersunk 
for the heads of the screws. 

X Int. 299. And you say that incline slot to which you have re- 
ferred was cut in the side plate, at your suggestion to Mr. Adams, 

with the milling tools of the company ? 
453 A. Mr. Adams at my suggestion adopted the incline slot 
in question and had special milling tools made to cut the 
same. After the tools were finished all nippers manufactured had 
that incline slot on the plates, the object being in cutting lengths 
of wire to throw the strain as much towards the center of the jaws 
as possible and save breaking the corners of the cutting edges. 

X Int. 300. And do you wish to be understood as saying that 
the incline slot in one of the side plates of this nipper, Exhibit 
16, was cut with the milling tools used in the manufacture of the 
nipper after the model Exhibit C had been made and adopted by 
— company. 

A. They may have been cut with a file or emery wheel. 

X Int. 301. I understood you to say ina previous answer that 
the incline slot in the side plate of this nipper had been cut with a 
milling tool, and that if it had been made at the company’s shop that 
slot would have been made in both side plates. 

A. I think that what I said was that the plate showed a milling 
cut that was introduced some time after Exhibit C was made, and 
that no other cut of that kind had ever been previously made on 
nippers manufactured by the company. 

X Int. 302. Referring now to the French patent granted to Mr. 
Hall for the nipper claimed to have been invented by Mr. John- 
son, do you mean to be understood as saying in answer to question 
29 that Munn & Co. prepared an application for the patent in France 
which described and illustrated the nipper as it is described and 
illustrated in the United States patent granted to Mr. Hall Novem- 
ber 5, 1878, and that you afterwards altered the application without 
the knowledge of Mr. Hall so as to make it include the invention 
claimed by Mr. Johnson ? 


(Counsel reads to witness questions and answers froin 29 to 32, ° 


inclusive.) 


A. When Mr. Hall and myself went to Munn & Co. to apply for 
the United States patent one of us—I think Mr. Hall—gave direc- 
tions that they should also fill out applications for the French, Ger- 
man, and English patents, and that the fees would be sent up ina 
day or two. Mr. Hall signed powers of attorney in blank, leaving 
the model nipper from which the drawings were to be prepared with 
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them. Some time afterwards, about a year, I think, I was 
454 directed by the company to apply forthe French patent as soon 

as possible, and funds placed in my hands to pay the fees—l 
think $100. I asked Mr. Hall whether he had not better go himself 
to Munn & Co., but he was so busy day-times, he said, at his busi- 
ness uptown that he couldn’t spare the time, and, as the papers had 
all been filled out, all that would be necessary would be for me to go 
there and pay the fee. I deposited the money to the credit of the 
company, I think, or it may have been other moneys, and the com- 
pany’s check for the amount, signed for me to use for that purpose, 
and let the matter run along for several days, when I happened to 
think about the changes made in the nuipper, and, not wishing to 


‘say anything about my having delayed the application, I deter- 


mined to secure a perfect nipper, such as we were then turning out, 
and for some reason that I can’t remember had to wait some time 
before I got one which was perfect in every respect. I took it to 
Munn & Co., gave it to their Mr. Walter with instructions to apply 
for it immediately and make his drawings in accordance with it and 
not with the old drawings, telling him that he might keep the nip- 
per for hisown use. The French patent was received some time 
afterwards, and nothing ever said or apparently noticed in the draw- 
ing. In fact, I did not think of it myself until the controversy be- 
tween Mr. Henry G. Thompson and our ‘company arose in regard 
to the patent. Some time in July—it may have been later— 
Messrs. Hall, Judge, Oliver, and myself were at my residence in 
Milford, and in the course of a dispute, in which I was accused of 
being in league with Mr. Thompson, I mentioned the matter of the 
French patent, which surprised them all very much, and which 
made them look in a different light upon my position with Mr, 
Thompson. 7 


(Counsel for Hall objects to answer of witness as being irrespon- 
sive and a mere repetition of the previous examination, and gives 
notice of motion to strike out at the hearing.) 


X Int. 303. Question repeated. 
A. Yes; I do. 
X Int. 304. When did the company get its nippers on the market ? 
A. I think in July, 1879. 
X Int. 305. I find in the minutes of the company made by A. 
Gustam, the minutes of the meeting of the stockholders of the 
455 company held at No. 71 Broadway, at the office of William 
Q. Judge, September 16th, 1879, in which you, as secretary of 
the company, reported as follows: “The factory is now producing 10 
dozen nippers per day, which the company sells to Peter A. Frasse 
& Co. at $9 a dozen net cash.” Please to look at the record of the 
minutes of that meeting and state if it isin your handwriting and 
signed by you and whether you find such a report there. 


(Question is objected to, as the book of minutes referred to has not 
been put in evidence, and even if that extract is proven it is ob- 
jected to unless the whole record is put in evidence.) 
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oe The record is in my handwriting, and I find such a report 
there. 

X Int. 306. Was the report true? 

A. The report was true. 

X Int. 307. Now, the resolution of the board of directors instruct- 
ing you to apply immediately for a French patent for the Hall 
nipper was passed October 7, 1879. How did it happen, if the nip- 
per was on the market in July, 1879, and you were producing 10 
dozen nippers a day on September 16, 1879, that you had to wait 
for a perfected nipper to take to Munn & Co. to apply for the French 
patent? 

A. [ think that about that time our supply of finished nippers 
had run down so low that we had to use our personal samples to 
fill small orders, and even borrow nippers outside. There was some- 
thing wrong about the screws. There was some good reason for it, 
anyway. 

X Int. 308. Do you mean to be understood as swearing that you 
couldn’t get a perfected nipper to take to Munn & Co. to enable them 
promptly to apply for the French patent? 

A. Well, I could probably have got one good enough for the pur- 

ose. 

X Int. 309. Do you mean to be understood as swearing that pre- 
vious to the passage of the resolution instructing you to apply im- 
mediately for the French patent Mr. Hall had signed the necessary 
paper to apply for the patent? I mean the resolution dated Octo- 

ber 7, 1879. 
456 A. That’s what I mean. 
X Int. 310. How long was it after the passage of the reso- 
lution of October 7, 1879, before you applied for the French patent ? 

A. I don’t remember now just how long. 

X Int. 311. State as near as you can recollect. 

A. I should say about a month. 

X Int. 312. How long was it previous to the passage of the reso- 
lution of October 7, 1879, that Mr. Hall went to Munn & Co. to 
apply for the French patent? 

A. About one year. ! 

X Int. 313. Did not Mr. Harris advance the money to apply for 
this French patent under the resolution of October 7, 1879, and did 
he not give you the money for that purpose? 

A. I think it was Mr. Harris advanced the money; don’t remem- 
ber whether it was bills or check. 

X Int. 314. Did not Mr. Harris and all the directors present at 
the time of the passage of that resolution, October 7, 1879, in- 
_ cluding yourself and Mr. Hall, understand that the French patent 
was to include and cover the improved nipper as then manufact- 
ured by the company? 

A. I have no recollection that there was anything said about 
the matter. 

X Int. 315. Did you not understand that the French patent was 
to embrace the nipper as it was then manufactured ? 

A. Don’t believe I gave the matter a thought at the time. 
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X Int. 316. But you directed Munn & Co. to embrace the nipper 
as it was then manufactured in the French patent in the name of 
Mr. Hall, believing as you did at the time that the invention was 
Moses C. Johnson’s ? 

A. I gave Munn & Co. such direction; didn’t give Moses C. John- 
son a thought. 

X Int. 317. Where. and when did you make the acquaintance of 
Mr. I. A. Prescott ? 

A. At the office of Wm. Q. Judge, in the fall or winter of the year 
1878. 

X Int. 318. Did you employ Mr. Prescott to make the application 


for the patent on behalf of Mr. Hall, involved in this interference? 


A. I did. 
457 X Int. 319. Did you contribute some of your stock in the 
Interchangeable Tool Co. towards paying the expenses at- 
tending the application and other expenses growing out of this 
contest ? 
A. I think I did. 
X Int. 320. Did you also obtain any money from Mr. H.S. Rogers, 


who was then the trustee in charge of the company’s assets, to be | 


used in oe payment of such expenses? 

A. 

X Int. 321. How much of your own stock did you contribute to- 
wards that end, and how gg money did you obtain from Mr. 
Rogers for the same purpose ? 

A. The stock contribution got so muddled up I couldn’t give any 
explanation about it. I think I got $100 from Mr. Rogers. 

X Int. 322. How much money, if any, did you obtain from Wil- 
liam B. Stoddard, to be used for the same purpose? 

A. I think it was $50. 

X Int. 323. Did you and Mr. Stoddard go to Washington and there 
employ Mr. Prescott to make that application ? 

A. Wedid. We didn’t go there together. 

X Int. 324. But you met there, didn’t you? 

A. Yes, sir; we did. 

X Int. 325. Mr.Stoddard was then counsel of the Interchangeable 
Tool Co., was zt (he) ? 

A. I understand so. 

X Int. 326. At the time you went to Washington to employ Mr. 
Prescott to apply for this patent on behalf of Mr. Hall did you be- 
lieve that Mr. Johnson was the inventor? 

A. I did. 

X Int. 327. And did Mr. Stoddard believe so, too? 

A. Well, Mr. Stoddard wouldn’t say who he believed was the in- 

ventor, but smiled over the matter. 

X Int. 328. Did you explain to Mr.Stoddard at that time the facts 
about it as they appear in the record of this case? 

A. I did as well as I could. 

X Int. 829. What did you pay Mr. Prescott by way of retaining 
fee ? 

A. I gave him $50 in one lump and other sums amounting to 
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probably $15 or $20, which wereconsidered personal. The $50 was 4 
a retainer. ¥; { 
458 X Int. 8330. Upon whose advice was Mr. Prescott employed Me 
to apply for this patent? | 
A. No one in particular. i 


X Int. 331. Previous to your going to Washington to employ Mr. 
Prescott and at the time you employed Mr. Prescott did you know 
that I had prepared an application for a patent for Mr. Hall for the 
same invention ? 

A. I knew nothing about it until after it was decided to employ ’ 
Mr. Prescott and had made preparations to go there. 

X Int. 332. How often did you go to Washington upon the busi- 
ness of this application ? 

A. I think twice. 

X Int. 333. Who went with you the second time, if any one? 

A. Noone. 

X Int. 334. Did you say at the meeting of the members of the 
company at the time that arrangements were made to raise the 
money to make this application that if the other members wouldn't 
contribute the money for you to go to Washington you would pay 
the expenses yourself, or something to that effect? 

A. I don’t remember saying that, although I may have said it. 

X Int. 335. Previous to the making of this application did you 
teli any members of the company that you believed Mr. Johnson 
to be the inventor of the nipper involved in this interference ; and, 
if yea, who? 

A. I remember saying to some of the company—I don’t remem- ’ 
ber who—that Johnson ought to be taken good care of, and we cer- 
tainly were indebted to his skill for the nipper as it was. 


Adjourned until 10 o’clock a.m, Friday morning, December 9, 
1881. 


| 
| 
' 
| 


New York, December 9,1881. 
Met pursuant to adjournment. 
Present: Same parties. 


Cross-examination of Mr. GustaM continued: 


X Int. 336. Referring now to Mr. Hall’s application for the pat- 
ent, the subject-matter of which is involved in this interfer- 

459 ence, did you make an arrangement with Mr. Prescott that 
he should divide with you his fees paid to him by the Inter- 
changeable Tool Co. for making and prosecuting this application ? 

A. No, sir; I did not. 

X Int. 337. Did you tell any members of the Interchangeable 
Tool Co. that Mr. Prescott did divide his fees with you in that 
matter ? 

A. No, sir; I did not. 

X Int. 338. Did you tell any one that he did? 

A. No, sir; I did not. 
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X Int. 339. Did he in point of fact divide his fees with you? 
af { A. No, sir. 

iy A X Int. 840. When did you first learn that Mr. Johnson was about 
| to make an application for a patent for this invention ? 

A. I never learned that he was about to make an application for 
a patent for this invention. If I had I should have notified the com- 
pany and tried to persuade them to buy him out. 

X Int. 341. When did you first learn that Mr. Johnson had a 
patent? 

( A. I think it was very near the first of November, 1880. 

X Int. 342. Was that the first you knew that he had applied for 
a patent? 

A. No, sir; 1t was not. 

X Jnt. 348. When did you first learn that he had applied for a 
patent? 

A. Some time during the summer—late in the summer, I think— 
of 1880. 

X Int. 344. Give the date as near as vou can. 

A. I think about the middle of August. That’s as near as I can 
get to it. 

X Int. 345. Of whom did you first hear that Johnson had applied 
for a patent? 

A. I don’t remember whether it was first from Mr. H. G. Thomp- 
son or from some member of the Interchangeable Tool Co.; about 
the same time from both of them. 

X Int. 346. From which of the members of the Interchangeable 
Tool Co. did you hear it at that time? 

A. I can’t remember which of them it was in particular. 

X Int. 847. Did you make the fact known as soon as you heard 

it to the members of the Interchangeable Tool Co.? 
460 A. If I heard it from some oneelse first, then I didn’t make 
it known. 

X Int. 348. What are the facts? Have you any recollection about 
it? 

A. I think I had an idea that I could probably make a better ar- 
rangement to secure the patent for the company by working single- 
handed than if everybody should dabble in it. - 

X Int. 349. What do you mean by your last answer ? 

A. Just what I say. By everybody I don’t mean the whole 
world. 

X Int. 350. How did you expect to secure the patent for the com- 
pany after Mr. Johnson had applied for the patent and assigned the 
invention to Mr. Henry G. Thompson ? 

A. I don’t remember now that I had any definite plan laid out, 
but was confident that I could do as I have said. | 

X Int. 351. Did you try to get the patent for the company from 
Moses C. Johnson and Henry G. Thompson ? 

A. I did. fe 

X Int. 352. What steps did you take towards obtaining the pateuit | 
for the company ? | 

A. I tried to find what was the least amount he would take in Ps 
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stock or in cash, and submitted Mr. Thompson’s propositions to the 
company. 

X Int. 353. Was that before or after the patent was granted ? 

A. I rather think it was after. 

X Int. 354. Had the company authorized you to make any nego- 
tiations with Mr. Thompson ? 

A. I don’t know of any especial authorization in that particular 
matter. I did what I considered my duty in the case. 

X Int. 355. What was Mr. Thompson’s terms to you for the pur- 
chase of the patent? 

A. I don’t remember particularly what they were just now. 

r Int. 356. Did you report them to the company ? 

Invariably. 

x Int. 357. What did the company say to you? 

A. Don’t remember just what they said, but what they intimated 
was that his proposition would not be entertained. 

X Int. 358. When did this take place ? 

A. I should say during the months of September, October, and 

November and perhaps December, 1880. 
461 X Int. 359. In a previous question I asked you how your 
father spelled his name; you then declined to answer. Will 
you answer that question now ? 

A. I will. 

X Int. 360. Please do so. 

A. He has been in the habit of spelling it Guttstam. 

X Int. 361. How did he come that Mr. Hall ceased to be foreman 
of the shop of the mechanical department of the Interchangeable 
Tool Co. for a time? 

A. I believe it was generally agreed among the directors that as 
boss of a shop he was — failure, and the only thing todo was to get 
good men and try and rectify his errors. 

X Int. 362. And so the company appointed you to take his place, 
as I understand you? 

A. Not exactly. 

X Int. 363. Did not Mr. Hall resign his position as superintendent 
to take charge of the affairs of an insolvent piano- -forte company ? 

A. It is possible he may have done so. I don’t remember it. 

X Int. 364. Didn’t the board of directors express their regret at 
his resignation upon the minutes of the meeting at which he re- 
signed ? 

A. I presume very likely they did. 

X Int. 365. Did they express their regret in your handwriting ? 

A. I wouldn’t be surprised at that. 

A, 366. Where did Mr. Hall transact his business as assignee of 
the insolvent piano-forte company ? 

A. He had his safe and books in the office of the tool Co. 

X Int. 367. Didn’t he havea sign up there reading as follows: 
“Thomas G. Hall, assignee of Walker & Co.?” 

A. Yes. 

— Int. 368. Were not you one of his bondsmen as such assignee? 

A. I was, and him the other bondsman, too. 
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— Int. 369. Did not you justify in the sum of $8,000 as such 
bondsmen, swearing that you were worth that amount of property ? 

A. I don’t remember what the amount was, but whatever I swore 
to at the time was right. 

— Int. 370. What property did you have then besides stock of 
the Interchangeable Tool Co.? 

A. I think at that time I had a piece of property in the city of 

New Haven. 
462 X Int. 371. To bea bondsman wasn’t it necessary that you 
should have property in the State of New York? 

A. My position was explained fully to Mr. Hall’s attorneys that 
saw the bond, and they said it was all right. 

X Int. 372. Was Mr. Adams discharged from the employ of the 
Interchangeable Tool Co. ? 

A. He was given leave of absence on account of ill health, and 
afterwards notified that his services would not be required. 

X Int. 373. Who notified him that his services would no longer 
be required? 

A. I think it was our then secretary, Mr. Oliver. 

X Int. 374. Did not you and Moses C. Johnson enter into a scheme 
to get Mr. Adams dismissed ? 

A. No, sir. When Mr. Johnson found out that Mr. Adams was 
going it was very hard work to keep Mr. Jolinson with us. 

X Int. 375. Didn’t Mr. Johnson take Mr. Adams’ place ? 

A. That is already a matter of record. 

X Int. 876. That he did? 

A. Yes, sir. 

X Int. 377. State when it was that Mr. Adams was notified by 
Mr. Oliver, as you say, that his services would be no longer re- 
quired. 

A. Shortly after we moved up to Milford. 

X Int. 378. When was that? 

A. Think it was about the first of March, 1880. 

X Int. 379. I read to you from the minute book of the sncekinane 
of the directors of the Interchangeable Tol Co. (counsel for Johnson 
objects to the reading of anything from the minute book referred to, 
as the said book is not in evidence) the minutes of a meeting held 
February 14, 1880, as follows: 


“Ata special meeting of the directors of the Interchangeable 
Tool Co., held at their office on February 14, 1880. 
Present: Messrs. Hall, Oliver (J. F.), Oliver (C. H.), Harris, and 
Gustam. 
The minutes of the previous meeting were read and adopted. 
On motion, it was resolved that hereafter from this date the posi- 
tion of superintendent be abolished, and that the hiring and dis- 
charging of all employees of the company be done directly 
463 from the office of the company by its duly authorized offi- 
cers, and that such action be subject to the approval of the 
board of directors. ‘Uhe secretary was ordered to notify Mr. Adams, 
the present superintendent, of this resolution and to confer with 
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him as to his remaining in the company’s employ in some suitable 
capacity,and to report to the board at its next meeting. The meet- 


ing then adjourned. 
A. GUSTAM, Secretary.” 


Please to look at the resolution I have just read and now hand 
you and state if it is in your handwriting. 

A. It is. 

X Int. 380. State if that resolution was passed at the time stated 
in the record. 

A. I presume it was. 

X Int. 381. Did you notify Mr. Adams, as ern and confer 
with him about remaining in the employ of the company in some 
suitable position ? 

A. I suppose I did. 

X Int. 382. _ did Mr. Adams refuse to remain in the employ 
of the company ? 

A. I don’t remember just now exactly what arrangement was 
made with Mr. Adams, but I believe it was one that was satisfactory 
to all parties concerned. 

X Int. 383. At the last meeting of the board of directors of the 
Interchangeable Tool Co. at which you attended was not Mr. Pres- 
cott present at your request ? 

A. Mr. Prescott was present, but not at my request. 

X Int. 384. At whose request was he present? 

A. I don’t know. He asked if he was intruding, and some one 
sald, No, not at all; and I guess most of us asked him to take a seat ; 
thai he wasn’t in the way. 

X Int. 385. Did Mr. Prescott at that meeting propose to bribe Mr. 
Johnson to act in the interest of the company in this interference by 
selling him some of the company’s property ? 

A. I don’t know what Mr. Prescott said there to members of the 
company, his conversation with them having been carried on in 
whispers at the further end of the store in which the meeting was 
held. 

X Int. 386. You didn’t hear anything, then, that Mr. Prescott 

said ? 
464 A. Towards the close of the meeting I heard him suggest 
that we ought to make as harmonious a settlement as _possi- 
ble—that is, as between me and the company—and not indulge in 
recrimination, and so on; don’t remember the rest. 

X. Int. 387. I didn’t ask you anything about any controversy be- 
tween you andthecompany. Iasked you if you heard Mr. Prescott 
org to the company that it should bribe Johnson. 

O. 

X Int. 388. Didn’t you hear the officers of the company tell Mr. 
Prescott that the questions involved in the interference should be 
settled upon their merit at that meeting? 

A. No; I can’t say that I did. 

X Int. 389. How did Mr. Prescott come to be present at that 
meeting ? 
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A. I met Mr. Prescott in New York by accident. He told me he 
was going to Brooklyn. I told him that I was going to Brooklyn. 
He was going rightover. I wasn’t going until 4 o’clock. Itold him 
where I would be. He said he didn’t know that he would be in that 
neighborhood. I arrived at the place of meeting ahead of time, 
and had no sooner seated myself than in walked Mr. Prescott. I 
presume he had business there of his own, and probably wished to 
anticipate my arrival. 

X Int. 388. Was that the place of the meeting of the board of 

‘ the directors of the Interchangeable Tool Co. on that day ? 

A. It was. 

X Int. 889. Was that the meeting at which the company inti- 
mated to you that your room in the future would be better than 
your company ? 

A. I think it was. 

X Int. 390. Had you been in the habit of collecting various sums 
of money due to the company ? 

A. I have. 

X Int. 391. Did you always turn such moneys over to the com- 
pany and render a satisfactory account of them ? 

A. I did not always turn such moneys over to the company ; but, 
to the best of my recollection, always turned over an account of such 
transactions until after Mr. Rogers, the trustee, had possession of the 
company’s books and merchandise. 

X Int. 392. Did you not send goods to England and Ger- 
465 many and collect money for them and render no account 
, to the company at all? 

A. No, sir: I did not. 

X Int. 393. Did you ever sell any goods to Charles Churchill 
& Co.? 

A. I did. : 

X Int. 394. Did he pay you for them ? 

A. He, did. 

X Int. 395. And did you keep the money yourself or turn it into 
the company ? 

A. I kept the money myself, because I bought and paid for the 
goods myself. 

X Int. 396. Who did you buy the goods of? 

A. Different parties. I can’t think of their names now. I can 

roduce the memoranda of them. 

X Int. 397. What did they consist of? 

A. Cutting nippers mostly ; some other goods. 

X Int. 398. Cutting nippers of the Interchangeable Tool Co.? 

A. Cutting nippers manufactured by the Interchangeable Tool Co. 

” X Int. 399. Referring again to that last meeting of the board of 
directors which you attended, is it not true that you invited Mr. 
Prescott there and endeavored to commit the company to an attempt 

| to bribe Mr. Johnson to act in the interest of the company in this 

' } interference? 

A. No, sir; it is not. 
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- X Int. 400. Were you ever in the employ of Frost, Sturtevant 
Co.? 

A. Yes, sir. 

X Int. 401. Why did you leave the employ of that firm? 

A. Because they closed up their offices in New York and I didn’t 
choose to go with them. : 

X Int.402. Was there any discrepancy in your accounts with 
that firm which you couldn’t explain to their satisfaction ? 

A. No, sir; there was not. 

X Int. 403. Didn’t they charge you with fraud and commence 
legal proceedings against you? 

A. No, sir; they did not. 

X Int. 404. Do you know Robert Jennings and W. H. Hartshorn ? 


A. I do. 
A. GUSTAM. 


466 ELBERT A. WITTLESEY, a witness produced on behalf of 
Moses C. Johnson, being duly sworn, deposes as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Elbert A. Wittlesey; my age is 42 years; my 
residence is 97 South Tenth St., Brooklyn, E. D.; my occupation is 
machinist. 

Int. 2. Have you ever been employed by the Interchangeable 
Tool Co. of New York? 

A. I have. 

Int. 3. Please state, as near as you are able, the date of the com- 
mencement and ending of such employment. 

A. I commenced April 23, 1879, and I quit either on the 3d or 4th 
of January, 1880. | 

Int. 4. What was the nature of your employment in that com- 

any? 
' x I was employed as tool-maker; more especially to get up the 
mnills and tend to the machinery. 

Int.5. Who employed you at the time you went to work for the 
company ? 

A. Mr. Adams. 

Int. 6. Where was the shop of the company located during the 
time of your employment in (by) the company ? 

A. In the American Express building, on Hudson street. 

Int. 7. Are you acquainted with Moses C. Johnson, one of the 
parties to this interference ? 

A. Iam. 

Int. 8. Please describe the position in the shop of the Interchange- 
able Tool Co.in which you worked and what position Moses C. John- 
son worked. 

A. I worked at the vise next to Mr. Johnson, he occupying the 
vise in the north corner of the room. 

Int. 9. Who was the superintendent of the shop during the time 
you worked there? 

A. Mr. Adams. I think his initials are J. M. 
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Int. 10. Did any one else besides Mr. Adams have any supervision 
of the mechanical work in the shop at that time? 
A. He was superintendent all the time I was there. __ 
Int. 11. Did or did not Mr. Thomas G. Hall have any con- 
467 ‘trol of the mechanical department in the shops of the com- 
pany during the time you worked there? 


(Question objected to as incompetent, as the witness is not ina 
position to know whether he did or not.) 


A. Not to my knowledge. 

Int. 12. Did or did not Mr. Thomas G. Hall personally give you 
any directions regarding your work during the time you were em- 
ployed by the company ? 

A. No, sir. — 

Int. 13. Did or did not you ever know of Mr. Thomas G. Hall 
giving any directions to Moses C. Johnson regarding his work while 
he was at work at the vise next to you in the shops of the company 
in Hudson street ? 


(Objected to as immaterial.) 


A. I don’t know of his ever having given any. 

Int. 14. Would you, from your place in the shop, have been likely 
to have known of it if any such directions had been given where 
Mr. Johnson was at work ? 

A. I couldn’t say that I should. 

Int. 15. Did you or did you not generally know upon what kind 
of work Mr. M. C. Johnson was employed? 


(Objected to as immaterial.) 


A. I generally knew. 

Int. 16. Will you please examine the model I now show you (wit- 
ness shown Johnson’s Exhibit C) and state whether you know what 
it is and by whom it was made? 

A. Ido. It’s a template illustrating the action of this spur and 
the corresponding receptacle in the opposite handle and the action 
of the spring on the jaws. 

Int. 17. State, if you know, by whom this model was made. 

A. Yes. It was made by Mr. M. C. Johnson. 

Int. 18. State as nearly as you can, if you know, the time it was 


completed. 
A. About the middle of May, 1879. 
468 Int. 19. Are you acquainted with the nipper and models 


of nippers made by the Interchangeable Tool Co. previous to 
the making of the model Exhibit C? 

A. I have seen some of the parts and 2 or 3 of the nippers that 
were around the shop at the time. 

Int. 20. Does or does not the model C contain improvements over 
the nippers made or possessed by the company before this model C 
was made by Mr. Johnson ? 

A. It does contain improvements. 

33d—186 
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Int. 21. Please describe what those improvements are. 

A. The locking of the handles so as to make them work equally 
and at the same speed from a line through the center of the nipper ; 
also in the way of applying the spring and the projections over the 
spring, preventing pieces from getting into the interior of the nipper 
after being cut out. ie 

Int. 22. State, if you know, who was the inventor of these im- 
provements. 


(Objected — on the ground that it was impossible for the witness 
to know.) 


A. I believe Mr. M. C. Johnson was. 

Int. 23. Was it your opinion at the time that this model was 
made that Mr. M. C. Johnson was the inventor of these improve- 
ments ? 

A. I thought I had changed the action of their old spring at that 
time and spoke to Mr. Johnson about it. ‘That was previous to the 
making of this Exhibit C, and that he said that he was going to 
make this and that he had the same idea. 

Int. 24. Was this invention and this improved nipper the subject 
of conversation at any time in the shop of the Interchangeable Tool 
Co.? 

A. Mr. Johnson and I used to talk about it between ourselves. 

Int. 25. Do you know what was the general opinion in the shop 
as to who was the inventor of this improved nipper shown by model 
Exhibit C? 

A. The credit was generally given to Mr. Johnson. 

Int. 26. State, as nearly as you can recollect, the date upon which 
Mr. M. C. Johnson first communicated to you his ideas embraced in 

the construction of the model Exhibit C or any part of it. 
469 A. Well, I should say about the 7th or 8th of May or there- 

abouts, when he showed them all to me embodied in this 
Exhibit C. A few days before this Exhibit C was made he told me 
about them. 

Int. 27. Were you intimately acquainted with Mr. M. C. Johnson 
about that time? 

A. Iwas. We roomed together; was together most of the time, 
in and out of the shop. 

Int. 28. Did you ever hear Mr. Thomas G. Hall give any direc- 
tions to M. C. Johnson with regard to the construction of this model, 
Exhibit C? 

A. I never did. | 

Int. 29. Did you or did you not ever hear Mr. J. M. Adams give 
any instruction to Mr. M. C. Johnson directing him how to make 
this model, Exhibit C ? 

A. Never did. 

Int. 30. Did you ever hear in the shop or anywhere Mr. Thomas 
G. Hall or Mr. J. M. Adams claim to be the inventor of the com- 
bination of improvements or any of them separately embodied in 
Exhibit C while you were employed by the company ? 

A. I never did. 
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Int. 31. I will read you from the official letter of the Patent Office, 
dated June 4, 1881, declaring this interference—the subject-matter 
embraced it: 

“The subject-matter of the interference is the body composed of the 
side plates, the independent fulcra for the jaw levers and hand levers, 
the jaw lever provided with cutting edges and with lips, and the hand 
levers having short arms, and a prong and notch always in engage- 
ment, combined with the V-shaped spring held by the lips of the 
jaw levers.” 

State who, in your opinion, was the original and first inventor of 
the foregoing combination. 

A. Mr. M.C, Johnson. 

Int. 32. Please examine the nipper handles I now show you (wit- 
ness shown Hall’s Exhibit No. 3 and 3 X) and say whether you 
have ever seen them before and what they are. 

A. I know what they are and I think I have seen them or some 
similar to them. 

Int. 33. Please state, as far as you know, when and where these 

handles were made and what they are parts of. 
470 A. I can’t state when and where they were made. I only 
remember seeing them once, and I think I put one pin in 
them that was broken off, at Mr. Adams’ request. 

Int. 34. Give the date, as near as you can, when you putin that 

in. 

A. Must have been in May or June, 1879; wouldn’t be positive 
which. 

Int. 35. Do you know for what purpose these handies were made? 

A. I suppose to illustrate the locking of the handles together to 
make them work simultaneously. 

Int. 36. When you first commenced to work at the shop of the 
Interchangeable Tool Co. were they then manufacturing nippers 
for the market ? 

A. They were not at that time. They had been some time 
previous. 

Int. 37. Do you know why the Interchangeable Tool Co. stopped 
manufacturing nippers about that time? 


(Objected to on the ground that’s impossible for the witness to 
know.) 

A. I supposed at the time it was to improve the tools and make 
them cheaper, and to make the parts interchangeable. 

Int. 38. Please examine the model I now show you and say if you 
ever saw it before, to your knowledge. 


Counsel hands witness Hall’s Exhibit No. 16. 


A. I have no recollection of having seen it before. 

Int. 39. Please examine particularly the slot or cut at the top of 
the face plate which contains the counter-sink for the heads of the 
screws and say if you know the date at which the making of such 
slots or cuts was commenced. 
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A. I couldn’t answer that. That is one of the last operations we 
got at. 

Int. 40. Were plates with that slot ever made, to your knowledge, 
or were to be found on any of the nippers of the company made 
previous to the completion of the model Exhibit C? 

A. I have no recollection of ever having seen any. js 


Examination-in-chief closed. 


471  Cross-examination of witness by Amos Broapnax, Ksq., of 
counsel for Thomas G. Hall. 


X Int. 41. By whom are you employed now? 

A. The Mount Vernon Manufacturing Co., No. 30 Morton St., 
Brooklyn, E. D. 

X Int. 42. What does the Mount Vernon Manufacturing Com- 
pany manufacture ? 

A. Shawl straps and folding scissors. 

X Int. 424. How long have you been a tool-maker? 

A. I have made a specialty of that about 18 years. 

X Int. 48. Do you consider yourself an expert tool-maker in all 
its departments? 

A. I think I will rank as fair. 

X Int. 44. Are you a friend of Moses C. Johnson, one of the parties 
to this interference ? 

A. I am. 

X Int. 45. How long have you been such friend ? 

A. About 16 years. 

X Int. 46. What are Mr. Johnson’s habits—temperate or intem- 
perate? 

A. I believe he takes a little too much sometimes. 

X Int. 47. A little too much rum, do you mean? 

A. Not particularly ram—ardent liquors. 

X Int. 48. In the expression rum I include all kinds of intoxi- 
cating drinks. Now, by that definition do you mean Mr. Johnson 
takes a little too much rum once in a while? 

A. I think he does. 

X Int. 49. Does he not get on a drunk and stay so some days, 
sometimes weeks? 

A. I couldn’t say as to weeks; have known him to stay so for 
several days. 

X Int. 50. Does he not often get on sprees and stay on them long 
enough to unfit him to prosecute his work as a skillful tool-maker ? 

A. Undoubtedly he does. 

X Int. 51. Is Mr. Johnson reputed to be a skillful tool-maker ? 

A. He is, very. 

X Int. 52. Referring now to Johnson’s Exhibit C, what parts of 

that model did you first see ? 
472 A. The jaws. 
X Int. 53. Just as they are now? 

A. I think I saw them before the bulges was filed off. I think I 
filed them off for him. 
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X Int. 54. You mean the cheeks of the jaws? 

A. The cheek or extension of the jaw. 

X Int. 55. Both jaws? 

A. I think both Jaws. : 

X Int. 56. Will you look at the ovtside and the inside of one of 
the jaws and tell me if you discover the marks of the milling tool? 

A. Has indications of having been under mills. 

X Int. 51. What is your judgment about it; has it been cut out 
with milling tools? 

A. I should think one jaw had or has been under milling tools. 

X Int. 52. Does the other jaw show any marks of milling tools? 

A. No, sir. 

X Int. 53. Are both of the jaws exactly of the same size? 

A. Not exactly. 

X Int. 54. You will understand that you are exnressing your 
opinion as an expert tool-maker. When I ask you whether the two 
jaws are exactly of the same size I mean the size through their 
broadest dimensions—in breadth and not in thickness. I under- 
stand you to say they are not exactly of the same size, and that the 
one appears to have been milled and the other not. Now, which one 
is the larger—the one that has the marks of the milling tool on it or 
the other? 

A. The other one. The one that has no appearance of having 
been milled. 

X Int. 55. Referring now to the nipper bandles, Hall’s Exhibits 3 
and 3 X, please state whether you saw those handles or handles like 
those with pins in them for the purpose of forming a pin gearing 
between the handles before or after you saw Johnson make the 
model Exhibit C. 

A. It was afterwards. 

X Int. 56. Why do you think it was afterwards? 

A. Because model Exhibit C was the first thing we had in the 
shop showing the interlocking handles. 

X Int. 57. Which in your judgment would make the best tool— 

nipper, I mean—one with the gearing between the handles 
473 composed of pins or one with the gearing between the han- 
dles composed of cogs cut in the handle? 

A. One cut in solid would be the best. 

X Int. 58. Now, if you had nipper C first why should the com- 
pany make or cause to be made nippers having gearing made of 
pins between them ? 

A. Either to exhibit or illustrate is the only reason I can assign 
for it. | 

X Int. 59. Why shouldn’t they have made the nipper like Exhibit 
C to illustrate with cogs instead of pins between the handles? 

A. To save time and expense, probably. To make them like Ex- 
hibit C would require a set of forgings and the expense of fitting 
them up; while you could show the action on a large nipper by 
inserting pins. We were pressed for time at that time, hurrying to 
get out nippers. 
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X Int. 60. How many nippers were made by the Interchangeable 
Tool Co. having a pin gearing between the handles? 

A. To my knowledge, only one or two; wouldn’t swear that I ever 
saw but one. 

X Int. 61. What size was the nipper that you were willing to 
swear to? 

A. It was a size larger than Exhibit C. 

X Int. 62. What size do you call that? 

A. Exhibit C is No. 2. 


X Int. 63. And the one you say you saw with pin gearing in it, . 


what number was that ? 
A. I couldn’t say. We had not begun to make number four yet, 


and whether number 4 was made to conform to that size or not I 
could not say. It wassomewhere near No. 4 nipper. 

X Int. 64. Is that what was known as “ 7-in. nipper?” 

A. About that. 

X Int. 65. Was it a finished, completed nipper that you saw with 
the pin gearing between the handles? 

A. It was not. 

X Int. 66. You never saw any finished, completed nipper there 
with pin gearing between the handles? 

A. Can’t say that I did. 

X Int. 67. Referring again to Exhibits 3 and 3 X, are those the 

handles in which you put the pins? 
474 A. I couldn’t swear they are the identical ones. They 
were like these. 

X Int. 68. Did they have the same number of pins in them as 
have been in those handles? 

A. I think they had one whole pin and one broken pin. I re- 
placed the broken pin. 

X Int. 69. And you, as I understand you, did not put the pins in 
originally, but only replaced one of the broken pins. Is that the way 
it was? 

A. Yes, sir. 

X Int. 70. Who directed you to do that? 

A. Mr. Adams, our superintendent. 

X Int. 71. Had you, previous to Mr. Adams bringing you the 
handle to replace the broken pin, seen these handles with pins in? 

A. I have no recollection of having seen them. 

X Int. 72. This idea of making a pin gearing between the two 
handles originated with some one. Now, who did it originate with ? 

A. I don’t actually know. Mr. Adams brought me the handle to 
replace a broken pin, and [ suppose he brought it from the office. I 
think he got it from Mr. Hall. Idon’tknow. I done the work and 
gave it back to Mr. Adams. 

X Int. 73. But your understanding at the time was that he got it 
from Mr. Hall? 

A. I thought it came from Mr. Hall at the time. 

X Int. 74. Now, do you recollect of the company’s making a pin 
gearing between the handles in any small nipper, such as illustrated 
by Hall’s Exhibit 16? 
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A. Adams put teeth in several nippers there; bu‘ don’t remem- 
ber whether they were pins or filed them out of the solid; were 
put in and went away. Tbhat’s the last I ever saw of them until 
recently. 

X Int. 75. You see that there is a pin gearing between the handles 
of Hall’s Exhibit 16, or intended so to be. Now,do you recollect of 
seeing such a nipper with such a gearing at the works of the Inter- 
changeable Tool Co. ? , 

A. I have seen a nipper geared, but whether they were pin gearing 
or not that I couldn’t swear to. 

X Int. 76. Referring now to the handle forgings that the company 

had out of which these nippers had been made previous to 


475 ~ the adoption of the nipper as represented by Exhibit C, was 


there stock enough in such forgings to enable Mr. Adams or 
any one else to cut a gearing in the solid stock of the handle that 
would interlock when the handles were placed in the nipper ? 

A. It might have been done by using fine pitch. 

X Int. 77. Do you know whether, in point of fact, it was done? 

A. I think it was done—teeth filed in. 

X Int. 78. You have a clear, distinct recollection of that, have 
you? 

A. I am pretty sure. 

X Int. 79. Have you a distinct recollection as to whether you saw 
such teeth filed in before or after you put the pin in the handle to 
replace the one that had been broken out? 

for I think the pin was put in the handle after the teeth were 
filed in. 

X Int. 80. Who filed those teeth in? 

A. Mr. Adams. 

X Int. 81. Was that before or after the making of the nipper Ex- 
hibit C? 

A. It was after Exhibit C had been begun. When Mr. Adams 
found out what Mr. Johnson was doing he put teeth in half a dozen 
handles. 

X Int. 82. Do you recollect of seeing a model nipper made by Mr. 
Johnson at J. H. Jenks & Co.’s? 

A. I have seen it. 

X Int. 83. When did you first see that nipper ? 

A. I think in the fall of 1879 (1878). 

X Int. 84. Where did you see it? 

A. I think in Mr. Jenks’ shop or over in Jersey City. 

X Int. 85. Who had it over to Jersey City ? 

A. Mr. Johnson. 

X Int. 86. Was that before or after the making of model C? 

A. Long before. 

X Int. 87. Please to describe exactly the peculiarities of the model 
nipper made by Mr. Johnson at J. H. Jenks & Co.’s. 

A. It’s a good deal similar to this Exhibit No. 16, with the excep- 
tion of the handles not being geared together; was gotten up in 
little better shape and proportion. 

X Int. 88. Is that the only peculiarity that you recollect in it? 
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A. Nothing strikes me now further. 
476 X Int. 89. Don’t you recollect that the long end of the jaw 
lever was lengthened by Mr. Johnson by dovetailing a piece 
on their ends? 

A. They were, | think. 

X Int. 90. But you wouldn’t have remembered it if I hadn’t called 
your attention to it? js 

A. No, sir. 

X Int. 91. Now, do you recollect of Mr. Johnson altering that 
nipper after he went to work for the Interchangeable Tool Co. ? 

A. I do not. 

X. Int. 92. Do you recollect whether or not Mr. Johnson put new 
handles in that nipper after he went to work for the Interchangeable 
Tool Co.? 

A. He probably has done it. I probably put a half dozen handles 
in that one nipper. 

X Int. 95. What kinds of handles did you put in ? 

A. Regular handles we manufactured at the time. 

X Int. 94. Did the handles have a cog gearing between them ? 

A. Had a spur and its receptacle. 

X Int. 95. Now, was not that nipper used as a model nipper after 
which the company manufactured its nippers ? 

A. Certain parts of it were. 

X Int. 96. What parts of it? 

A. The jaws and the plates. I think we afterwards changed the 
plate pattern. 

X Int. 97. Were the jaw templates used in manufacturing the 
company’s nipper made from that model nipper? 

A. Very near. I think we varied it a little to accommodate some 
drop forgings. 


Cross-examination adjourned until December 10, 1881, at 10 
o’clock a. m. 


A477 SATURDAY, December 10, 1881—10 o’clock a. m. 
Parties met pursuant to adjournment. 
Present: Parties as before. 


(Witness desires to correct his answer to cross-question 83 and 
make it read as follows: ‘I think in the fall of 1878” instead of 


“the fall of 1879.”) 


| X Int. 98. Now, are you certain that it was in the fall of 1878 
that you first saw that nipper made by Mr. Johnson at Jenks & 
Co.’s? 

A. It is my impression that I saw that before I went to work for 
the Interchangeable Tool Co. 

X Int. 99. You went to work for the Interchangeable Tool Co. 
April 23, 1879. Now, how long before you went to work for the In- 
terchangeable Tool Co. that you saw that nipper, which I will desig- 
nate hereafter as Jenks’ model nipper? 
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A. It was between 3 and 6 months. It is a long while to remem- 
ber, 3 years back, without making special note of anything. 

X Int. 100. Was the nipper finished when you first saw it? 

A. I think it was all together. 

X Int. 101. And a completed nipper, as I understand you? 

A. I believe it was. 

X Int. 102. And Mr. Johnson showed it to you the first time you 
ever saw it? 

A. Yes. 

X Int. 103. Now, can you recollect whether it was at the works of 
Jenks & Co. or in Jersey City that you first saw it? 

A. I am not positive as to that. ; 

X Int. 104. Can you recollect whether or not at the time you first 
saw that nipper Mr. Johnson was in the employ of the Interchange- 
able Tool Co.? 

A. He was in the employ of Mr. Jenks at the time. 

X Int. 105. Was he in the employ of Mr. Jenks at the time that 
you saw the nipper in Jersey City ? 

A. I am not positive that it was in Jersey City that I saw the nip- 
per, but I am positive that he was in the employ of Mr. Jenks when 

I saw the nipper. 
478 X Int. 106. Are you — (?) saw the nipper in Jersey City at 
all? 

A. I am not positive as to that. My recollection of the first sight 
of that nipper is rather indistinct—just a casual look at it. 

X Int. 107. At that time were you employed in Jersey City? 

A. I was. 

X Int. 108. Was Mr. Johnson in the habit of visiting you there? 

A. He was. 

X Int. 109. When did you leave Jersey City? 

A. I think in the Jatter part of March, 1879. 

X Int. 110. Did you go back there to reside or work? 

A. I quit there for good; didn’t go back there any more, either 
to work or to reside. 

X Int. 111. And if you left Jersey City the latter part of March, 
1879, it must have been previous ,to that that Johnson showed you 
the nipper there, if at all? , 

A. Yes, sir. 

X Int. 112. And while Johnson was still in the employ of Jenks 
& Co.? 

A. Yes. 

X Int. 118. By whom were you employed in Jersey City ? 

A. New York Needle Company. 

X Int. 114. And did you go from the employ of the New York 
Needle Co. to the employ of the Interchangeable Tool Co.? 

A. They were the next parties I worked for. 

X Int. 115. Referring now to the Jenks model nipper, you say 
you “ tried” several sets of handles in it. Why did you try or put 
several sets of different handles in that nipper? 

A. In setting the cut on the handles for the spur and correspond- 
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ing nut we used those plates as models to see that the handles were 
even. 

X Int. 116. What plates do you mean? 

A. The side plates of the Jenks nipper. 

X Int. 117. And the handles in the Jenks nipper that you put in 
had the spur and notch forming the gear between the handles, as [ 
understand you ? 

A. They had not. We abandoned that handle shiagiehae. 

X Int. 118. Do you recollect of seeing Mr. Johnson braze pieces 
on the inside of the handles of the Jenks nipper for the purpose of 
obtaining stock enough to make the gear connection between the 

two handles? 
479 A. I do not. 
X Int. 119. Do you recollect of seeing such brazed pieces 
on the handles of that nipper at all? 

A. I do not. 

X Int. 120. I: don’t understand why you should have used the 
handles of the Jenks nipper in putting the plates in the milling tools, 
as I understood you to say ina previous answer. Please to explain 
what you mean by that. 

A. You must have misunderstood me. I said I placed several 
different handles in those plates. I refer to the new handles that we 
had begun to make. 

X Int. 121. Then,as I understand you, you used the side plates of 
the Jenks model nipper to set the milling tools by to cut the spur 
and notch in the handle of the nipper? 

A. I did at first. 

X Int. 122. At the time that you went there did Mr. Adams have 
the milling tools by which the spur and notch in the handles were 
cut to form the gearing? 

A. No. I made the mills. 

X Int. 123. What did you make the mills from—template ? 

A. I used the brass handles in Exhibit C as a template. 

X Int. 124. How do you identify these handles as the templates 
you used for that purpose? 

A. By their general appearance. They were made from a couple 
of plates used in the bell-punch which Mr. Adams had in his pos- 
session. 

X Int. 125. And were those milling tools which you made after 
the handles of Exhibit C, as you say, the same milling tools that the 
company continued to use to cut the notch and tooth in the handle 


up to the time you left its employ ? 


A. I think I made one or two sets after that, as the original ones 
wore out. 

X Int. 126. Of the same conformation ? 

A. Very near. 

X Int. 127. How did they differ, if at all? 

A. We tried to make the notch correspond with the spur, not try- 
ing to follow the template exactly. 

“ a a Did you make the milling tools for the jaws also? 

] 
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480 X Int. 129. What did you make them after? 

A. I made a template to the back or outside of the original 
Jenks model, I think, and thé template for the inside was altered to 
accommodate the spring and the changes made on the inside of the 


jaw. 


X Int. 180. What changes do you mean as having been made on 
the inside of the jaw? 

A. It was in the blade seat principally, and we milled that deeper 
so as to allow a projection over the spring. 

X Int. 131. Then, as I understand you, you changed the template 
for the mills that were to cut the inside of the jaw levers so as to 
deepen the throat under the cutting edges and so as to cut the notch 
that holds the spring and forms the lips or projections against which 
the upper end of the spring bears. Is that the way it was? 

A. About that way. We made the template so as to correspond 
with the inside of the jaw of Exhibit C. 

X Int. 1382. Then, as I understand you, the process of making the 
nipper is substantially this: First, a model nipper is made; second, 
templates are made to correspond with the several parts of the 
model nipper; third, milling tools are made, or mills, as they are 
generally called, to conform to the template; fourth, milling-vise 
jaws are made to conform to the shape that the nipper is to be cut 
to; fifth, the drop forgings are then placed in the milling-vise Jaws 
and cut with the milling tools to the desired form. Is that the 
order? 

A. That’s substantially it. It should be done so. 

X Int. 138. Did the company have any milling tools at the time 
you went in their employ for milling the several parts of their 
nippers ? | 

A. I believe they had some old mills which we condemned. 

X Int. 134. Were they used during the time that you were there 
for making nippers? 

A. No, sir. 

X Int. 1385. And the nippers that were made during the time that 
you were there were made after the mills made by you, as you have 
stated ? 

A. They were. 

X Int. 186. Now, after you went in the employ of the company 
did the company change the dies in which their drop forgings were 

made? 
481 A. They did. 
X Int. 137. How did the new dies differ from the old ones? 

A. Well, we made the jaw longer on the lower small end and 
piaced more stock on the projection over the spring seat. We also 
changed the handles to allow for the spur and notch. 

X Int. 138. Is that the only difference that you recollect ? 

A. I believe we changed them a little. There were places that 
wouldn’t mill up and we left a little more stock, but those were the 
principal changes. 

X Int. 189. Would you recognize a jaw made in the old die and 


the new die, respectively ? 
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A. I think I should if I saw them together; might if I saw them 
separately. : 

X Int. 140. Please to examine the jaws now shown you (two jaws 
handed to witness) and state which were made in the old die and 
which in the new. 

(Question objected to, as it has not yet been shown that either of 
these jaws were made in either of the dies named.) 

(Counsel for Hall undertakes to show that one of those Jaws 
handed to witness was made in the old die and one in the new.) 


A. I think the one with a hole in it and filed was made in the 
old die or previous to the other one. 

X Int. 141. Do you think they were both made in the same die? 

A. They were not. 

X Int. 142. Isn’t the head of the jaw with a hole in it broader 
than the head of the jaw that has no hole it, notwithstanding the 
fact that it has been filed ? 


A. It is. 
X Int. 148. Don’t you recollect that the Jaws of the old dies were 


broader than the new ones, in addition to the other difference be- 
tween the two that you have mentioned ? 

A. I can’t remember that difference. We didn’t use but a very 
few of them—perhaps 3 or 4 of them. 

X Int. 144. What did you use that 3 or 4 for? 

A. Just to experiment on the mills. 


482 Two jaws examined and referred to by the witness as the 

old and new jaw are offered in evidence, the old jaw being 
Hall’s Exhibit 17 and the new jaw Hall’s Exhibit 18, J. E. B., no- 
tary public, December 10, 1881. 


(Counsel for Johnson objects to the introduction of these jaws as 
exhibits, as they do not form the basis of a proper cross-examina- 
tion, but belong to the matter of evidence-in-chief for Hall, if any- 
thing; and, further, because it has not yet been shown that they are 
blanks belonging to or ever belonged to or related in any way to 
the nippers manufactured by the Interchangeable Tool Co.; and, 
further, that one of them has been worked upon with tools, so as 
not to leave its original shape determinate.) 


X Int. 145. Please to look at Hall’s Exhibit No. 10 and state if 
you recognize it as the nipper manufactured by the Interchangeable 
Tool Co. after you went in their employ. 

A. I do. 

X Int. 146. Please to look at Hali’s Exhibit No. 8 and state if you 
recognize that as the nipper the Interchangeable Tool Co. had been 
manufacturing at the time you went in their employ. 

A. From its general appearance, I should judge it was. 

X Int. 147. Now, please to state whether the jaws of. the Exhibit 
No. 10 is narrower than the jaws of Exhibit No. 8. 

A. They are. 

X Int. 148. Now, could the jaws of Exhibit No. 8 be milled with 
the same tools that the jaws of Exhibit No. 10 were milled by? 
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A. They couldn’t be held in the same vise jaws to work success- 
fully, and I don’t think they would mill up thesame. I think they 
are scant of stock on the ends. 

X Int. 149. Please to mark one of the jaws I now hand you, one 
that has the appearance of being milled, so that it can be distin- 
guished from the other jaw. 


(Witness marks the jaw handed him W.) 
Have you marked the jaw with the letter W ? 
A. I have. 


483 X Int. 150. Was it a part of your duty while you were in 
the employ of the Interchangeable Tool Co. to adjust the 


milling machinery ? 


A. It was. | 

X Int. 151. Please to examine the milling-vise Jaws now shown 
you and state if you recognize them as the milling-vise Jaws you 
= for the Interchangeable Tool Co. while you were in its em- 
ploy. 

A. I think Mr. Moses C. Johnson made that set of jaws. I made 
the mills, but I think Mr. Johnson made the jaws. 

X Int. 152. When were they made? 

A. I should say in June or July, 1879. 

X Int. 158. Can’t you state definitely whether it was in July or 
June? 

A. I think it was in June, but won’t be positive; was one of the 
first cuts we started. 

X Int. 154. Now, please to state whether or not, in your judgment, 
the jaw belonging to Exhibit C, which you have marked with letter 
W, has been milled in the jaws which you say you think were made 
by Mr. Moses C, Johnson. 

A. The mills have evidently been over them. 

X Int. 155. In those jaws? 

A. In those jaws. 

X Int. 156. Could that jaw which you have marked with the 
letter W be milled and made in the shape it is out of one of the old 
jaws of the company before the alteration of the dies in the milling 
jaws I have shown you? 


A. It would be very close work. I don’t think it would clean up 


to that. 

X Int. 157. Well, surely it couldn’t be milled in those jaws and 
with the milling tools that match those jaws before the milling tools 
and the jaws were made, could it? 
~ A. No, sir. 

X Int. 158. Now, if the model C was made by the middle of May 
and the milling tools and vise jaws were not made until June of the 
same year, then the jaw marked W could not have been milled with 
those tools and those jaws, could it? 

A. It might — gone under the mills. It might have been made 
previous to that and run under the mills to test them—to see that 
the stocks were right. 
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484 X Int. 159. Would that have left the marks of the milling 
tools in both edges of the jaw as perfectly as they are shown 
in the jaw? 

A. Yes, if he touched it. 

X Int. 160. Which side of the jaw is milled first? I mean the 
nipper jaw. e 

A. The outside or back. ip | 

X Int. 161. Now, after the outside or back has been milled, as I 
understand you, then the j jaw of the nipper is turned over and the | 
inside of the jaw is milled in the other end of the milling-vise jaws. 
Is that it? | 

A. That’s the way we operate. 

X Int. 162. Now, to mill the inside of the nipper jaw there must 
be stock enough in the jaw so that when it is laid down on the pins 
in the vise jaw there is stock enough projecting above for the milling 
tools to cut out the form in the nipper jaw? 

A. There must be or should be. 

X Int. 163. Now, if the nipper jaw which you have marked with 
the letter W was cut out tothe form and size it is now by hand and 
not in the milling tools, how could it have been milled in those vise 
jaws on the inside? Please to lay it in the vise Jaws, inside up. 

A. It could be very easily done and by setting the mills down to 
it and by moving the carriage one way or the other. 

X Int. 164. Now, assuming the jaw which you have marked with 
the letter W to have been made by hand to the size and shape that 
it is now before it was put in the milling tools, how could the back 
or outside of the nipper have been milled in those jaws? I mean 
the milling-vise jaws. 

A. There would be no difficulty in placing that in a close-fitting 
mill to make it touch all over. 

X Int. 165. Please to put that nipper jaw which you have marked 
with the letter W in the milling-vise Jaws, back side up, and state 
whether or not when the nipper jaw is down on the supporting pins 
it is not below the surface of the milling-vise jaws. 

A. It is. 

X Int. 166. How, then, could that side of the nipper jaw be 
milled ? 

A. It could be done before the pins were put in and while the 
jaws were soft. Thatis when they are generally tested to see if they 

are correct. 
485 X Int. 167. Which pins do you mean? 
A. The pins they rest on. It could be done in the jaws 
after the jaws were hardened. 

X Int. 168. How could it be done after the supporting pins had 
been put in the milling-vise jaws and the latter hardened unless the 
nipper jaw were packed up on the supporting pins so as to raise it 
above the surface of the milling-vise jaws ? 

A. It could be put in perfectly independent of the pins—not rest 
on them at all. 

X Int. 169. And be held there firm enough to resist the force of 
the milling tools? 
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A. Yes, if the cut was light. . 

X Int. 170. You say it was a part of your duty while in the 
employ of the tool company to adjust the milling tools. Now, in 
making such adjustment, did you use the Jaws of the model nip- 
per C? 

A. I might have done it. I am not certain that I ever did; 
couldn’t say positively. 

X Int. 171. Do you recollect whether you did or not? 

A. I do not. 

X Int. 172. Assuming that you did, would the fact of such use 
leave the marks of the milling tools on the model in all their perfec- 
tion, as they appear upon the edges of the jaw you have marked with 


‘ the letter W? 


A. It would if it touched the nipper jaw of the model. 

X Int. 173. That doesn’t answer my question. Would it leave 
the marks of the milling tool on it—the mere fact of its use or ad- 
justment—the same as if it had been cut out by the mills? 

A. That would depend altogether on the man that was adjusting 
them. He could either make it or not. 

X Int. 174. He couldn’t make it, could he, without reducing the 
size of the model jaw? 

A. He could reduce it without its being perceptible. He might 
make it without taking off any. 

X Int. 175. Would an expert tool-maker use the several parts of 
his model tool to adjust his milling tools by ? 

A. He might. 

X Int. 176. Well, is this the practice? 

A. I never have as I remember of. 

X Int. 177. Did you ever see Mr. Johnson do it? 

A. Not that I know of. 


486 (The milling-vise jaws about which the witness has been 
testifying offered in evidence and marked Hall’s Exhibit No. 
19, J. E. B., notary public, December 10, 1881.) 


X Int. 178. In adjusting the milling tools, after you have them 
adjusted so you think they are about right, do you test them upon 
one or more articles to be milled to see if they are just right ? 

A. We do; run them right along after they are just right. 

X Int. 179. Is it a rare thing to get them Just right the first time? 

A. After mills are hardened they require touching up and adjust- 
ing. You can turn them right, but the hardening changes them. 

X Int. 180. I meant their adjustment in the milling machine. 

A. It’s not a difficult matter; it’s a nice matter. | 

X Int. 181. How long did you room with Mr. Moses C. Johnson 
and between what dates? 

A. I think May, June, July, and August; perhaps a part of Sep- 
tember. I won’t be positive as to those dates. 

X Int. 182. Did you ever see the drawing of the model nipper 
No.1? 

A. Can’t say that I have; think not. 
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X Int. 183. Are you acquainted with Thomas H. Thompson and 
Edgar L. Pope? 

A. I know Tom Thompson and Ed. Pope; don’t know what either 
of their full names are. 

X Int. 184. Are they expert tool-makers ? 

A. They are. 

X Int. 85, Was Mr. Moses C. Johnson the company’ s model- 
maker and draughtsman ? 

A. I don’t know. 

X Int. 186. About the 7th of October, 1879, were not nippers 
being made in large quantities by the company ? 

A. [ think they were at that time. 

X Int. 187. Could Mr. Hall or any one of the directors or man- 
agers of the company have had any difficulty in getting a nipper 
at that time ? 


(Question objected to for obvious reasons.) 


A. I don’t know anything about the office there. I know I could 

have gotten a pair if I had wanted them enough to take them. 

487 X Int. 188. Could Mr. Gustam have gotten one if he wanted 
it, in your opinion ? 


(Question objected to by counsel for Johnson, as witness’ opinion 
as to what Mr. Gustam could do is not evidence and not proper 
cross-examination.) 


A. I should think so. I don’t know. 

X Int. 189. During the administration of Mr. Adams as foreman 
did the workmen do pretty much as they pleased in the shop? 

A. No. 

X Int. 190. Was all the work that was done there under the per- 
sonal direction of Mr. Adams? 

A. He was superintendent and supposed to direct them. 

X Int. 191. Did Mr. Adams direct Mr. Johnson to make the model 
Exhibit C? 

A. I don’t think he did. 

X Int. 192. He was under the direction of Mr. Adams, wasn’t he? 

A. He was supposed to be, but I don’t think he ever directed him 
as to details. 

X Int. 193. Was that model made in the shop of the company in 
the ordinary working hours of the men ? 

A. I think it was. 

X Int. 194. About how long did it take Mr. Johnson to make it? 

A. I don’t remember the exact length of time. I remember his 
working on it; probably a day or two. 

X Int. 195. How long would it take Mr. Johnson to make a reg- 
ular model nipper like Hall’s Exhibit No. 10 and all the special tools 
necessary to make it? I don’t mean the mills or the milling-vise 
jaws. 1 mean nipper and other special tools, such as the taps and 
counter-bores, etc. 

A. If he had a model like that to duplicate and no experiments 
to make he should make one lke that in between one and two 
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weeks. It would depend altogether upon how nice they wanted to 
be made. 

X Int. 196. The answer does not quite answer my question. 
Supposing we wanted a model nipper made of another size and all 
the parts had to be originally made and the special tools necessary 
to make it, how long would it take him to make it, either the next 

size larger or smaller? 
488 A. It might take him from 2 to 4 weeks to make it, or, per- 
haps, 6 weeks, if he made all the screws, taps, and other 
special tools necessary to make it. 

X Int. 197. How long, in your judgment, would it take Mr. John- 
son to make the constructive drawings of such a nipper? 

A. I should think he would make them somewhere in the neigh- 
borhood of half a day; depends upon how much of the idea he 
carried 1n his head when he started. 

X Int. 198. You say you filed off for Mr. Johnson the side jaws 
of the nipper Exhibit C. Were the milling marks on the jaw then 
which you have marked with the letter W ? 

A. That I can’t remember. 

X Int. 199. Did you ever see Mr. Johnson making any drawings 
in the shop of the company ? 

A. I don’t remember his making any in the shop. 

X Int. 200. Please to look at the side plate in which the screw 
heads are located in model Exhibit 16 and state if it corresponds in 
size and form and the position of the holes with the corresponding 
side plate in the model Exhibit 10. 

A. It won’t go on the gauge. It isn’t exactly like it, but it’s very 
near. 

X Int. 201. Now, please to state whether the side plate to which 
we have been referring as Exhibit 16 will fit on the gauge plate that 
the side plate of Exhibit 10 will fit on. 

A. It will not. 

X Int. 202. Are both plates, in your judgment, drilled in the same 

ig ? 

A. There (they) were not, evidently. 

X Int. 203. In your judgment, was the futing (?) slot in the side 
plate of Exhibit 16 milled in the same milling fixture and with the 
same mill that was used in milling the side plate of Exhibit 10? 

A. I couldn’t say. It might have been. 

X Int. 204. When that sloping slot is milled in the side plate, 
about which you have been testifying, does not the two top holes of 
the plate fix accurately on the pins of the fixture? 

A. They are not tight. They are made free. It was a cast-iron 
fixture which we put in the milling vise. | 

X Int. 205. Please to examine the sloping slot in the said side 
plate of Exhibit 16 and state whether, in your judgment, it is milled 

at all. | 
489 A. I couldn’t tell. I can’t see any indication of the tool 
mark on it. . 

Cross-examination of witness adjourned until Wednesday, Decem- 

ber 21, 1881, at 10 o’clock a. m: 
30-—186 
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New York, December 21, 1881—10 o’clock a. m. 
Present: Same parties. 


Cross-examination of Mr. WuHITTELSEY continued by Mr. 
BROADNAX : 


X Int. 206. Upon what facts do you base your belief that Moses 
C. Johnson was the inventor of the improvement in nippers’ referred 
to in answer to Q. 22 of your examination-in-chief ? 

A. Because that was the first that I had seen of those improve- 
ments combined in the nipper. 

X Int. 207. Then you concluded, as [ understand you, that Mr. 
Johnson was the inventor because you saw him making the model 
Exhibit C. Is that correct? 

A. Substantially correct, not having seen anything of the kind 
before or anything spoken of that Iremember. _ 

X Int. 208. You say in answer to Q. 25 in your examination-in- 
chief that the credit of the invention was generally given to Mr. 
Johnson. Please to state who gave Mr. Johnson the credit of the in- 
vention besides yourself. 

A. I think it was the general talk inside of the shop. 

X Int. 209. Please to give the names of those who gave Mr. John- 
son the credit of the invention. 

A. I don’t know that I could at present. I know it was talked 
about generally there in the shop. : 

X Int. 210. Have you ever heard Mr. J. M. Adams claim the 
credit for the invention himself? 

A. I have recently. 

X Int. 211. At the time the nipper model C was first made did 
Mr. Adams give Mr. Johnson the credit of the invention ? 

A. I don’t remember his saying anything about it at that time; 

never heard him make a claim until recently. 
490 X Int. 212. While you and Mr. Johnson were in the em- 
ploy of the Interchangeable Tool Co. did you hear Mr. John- 
son express a determination to apply for a patent for the invention ? 

A. Not while I was in the employ of the company. I left their 
employ about the first of January, 1880. 

X Int. 213. When, if ever, did you first hear Mr. Johnson express 
a determination to apply for a patent of the invention in question ? 

A. Along in the summer of 1880; somewhere in June or July, 
probably. 

X Int. 214. Was it after Johnson left the employ of the Inter- 
changeable Tool Co. ? 

A. It was while he was in their employ. 

X Int. 215. Can you fix the date? 

A. It was along some time about the 20th of May. 

X Int. 216. How do you fix the date? 

A. By a letter I have in my possession. 

X Int. 217. From Mr. Johnson ? 

A. No, sir. : , ; 

X Int. 218. Did Mr. Johnson communicate his intention to you 
of taking out the patent verbally or by letter ? 
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A. Verbally. 
X Int. 219. Where did you see him at the time he made known 
to you his intentions in that respect ? 
A. Here in New York. 
X Int. 220. How did he come to tell you that he was going to 
apply for a patent for the invention ? 
A. I don’t know how he came to tell me. I guess I was as much 
in his confidence as any person. 
X Int. 221. What facts or cireumstances led up to the conversa- 
tion about the nipper? 
A. I don’t know how it came about. We were eating our supper 
down in Fulton market, previous to going home. 
X Int. 222. Did he tell you at that time that he had sold the in- 
vention to Henry G. Thompson ? 
A. I don’t think he said he had sold it. 
X Int. 225. Did he say he was about to sell it? 
A. I believe he said he had offer for it. 
X Int. 224. Did he say by whom the offer had been made? 
491 A. He did. 
X Int. 225. Please to give the name of the person who had 
made the offer. 
A. Mr. Henry G. Thompson. 
X Int. 226. What was the amount of the offer? 
A. I believe he told me one thousand dollars ($1,000). 
_X Int. 227. Was it to be in cash or in stock of the Interchange- 
able Tool Co. ? 
A. Don’t think he stated, although I understood it was to be cash. 
That was my impression. 
X Int. 228. Did Mr. Johnson make the model Exhibit C without 
any directions from Mr. Adams, the superintendent ? 
A. I think he did. 
X Int. 229. What was the first job you worked on when you went 
to work for the Interchangeable Tool Co. ? 
A. I think the first job was making templates for the mills. 
X Int. 230. How long were you engaged upon that job? 
A. I couldn’t tell now. 
X Int. 231. State as near as you can recollect. 
A. Probably 2 or 3 days, making male and female templates. 
X Int. 232. What were the templates for ? 
A. The first were for nipper Jaws. 
X Int. 233. What were the next ones for? 
A. I think they, too, were for nipper jaws—inside. 
X Int. 234. Was the first and the second templates both alike? 
A. No. 7 
X Int. 235. How did they differ? Please to explain why you 
made to two sets of templates for the nipper jaws. 
A. I think we changed the inside of the Jaw so as to accommo- 
date the spring. 
X Int. 236. That was immediately after you went there, as I 
understand you, or within a week or two? 
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A. I wouldn’t say a week or two; it was probably within a month 
that I made the second set. 

X Int. 237. What job were you working on when you put the pin 
in one of the handles Exhibits 8 and 3 X? 

A. I can’t remember. 

X Int. 238. I read to you question and answer 37 of your exam1- 
nation-in-chief. 


492 (Counsel reads question and answer.) 


Please to state what knowledge you have upon that subject. 

A. I think Mr. Adams or Mr. Johnson told me that they were 
going to make new tool and machine them up. I think I knew be- 
fore I went to work for them. Mr. Johnson told me of the job and 
what they were going to do, and I went down and applied for it. 

X Int. 289. After you went in the employ of the company did 
you and Mr. Gustam and Mr. Hall and Mr. Adams and Mr. John- 
son have any conference about the improvement of the nippers ? 

A. I don’t recollect any such conference. 

X Int. 240. How long have you been in the employ of the Mount 
Vernon Manufacturing Co. ? 

A. Two years the 5th of January, 1882. 

X Int. 24). You say in answer to X Q. 59 that about that time 
we were pressed for time, hurrying to get up nippers. Please to 
state what time you refer to that you were pressed for time. 

A. We were hurried all the time until we turned out nippers. I 
think Mr. Adams promised nippers long before we had any—by the 
Ath of July, 1879. 

X Int. 242. In answer to X Q. 92 you say that Mr. Johnson prob- 
ably put new handles in the Jenks model nippers., Please to state 
whether he did or not, of your own knowledge. 

A. We had the parts of that nipper on the bench, and I frequently 
used the plates to test handles, and I think he has done the same. 

X Int. 243. When you say “the plates” what plates do you refer 
to? 

A. The side plates of the Jenks nipper. 

X Int. 244. Do you recollect whether Mr. Johnson made a new 
pair of handles for the Jenks nipper and put them in it so as to com- 
plete it as a model nipper ? 

A. He might have taken a pair of handles that we had made 
there after we got to machining them. 

X Int. 245. I do not ask you what Mr. Johnson might have done, 
but what you recollect of his doing. 

A. I wouldn’t say that I recollect his doing it. 

X Int. 246. I do not refer in my question to handles made after 

you got the milling tools to work, but what I want to know 
493 is whether Mr. Johnson put a new set of handles in the Jenks 
nipper before you got the milling tools to work. 

A. I wouldn’t be positive as to that. I have an indistinct recol- 
lection of something of the kind, but whether it referred to that 
nipper or not I don’t know. 

X Int. 247. Are you willing to swear that he did not? 
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A. I am not. | 

X Int. 248. And you are not willing to swear that he did? 

A. Would not swear that he did. 

X Int. 249. At the time Mr. Johnson showed you the Jenks model 
nipper the first time did you examine it carefully ? 

A. I probably did—the exterior of it; didn’t take it apart. 

X Int. 250. What was bis object in showing it to you? 

A. I don’t know, unless it was to show me what he was doing. 
We were intimate; often visited one another. 

X Int. 251. What did he say about the nipper when he showed it 
to you? | 
_ A. I don’t remember. My remembrance of the first time I saw 
that nipper is rather indistinct, anyhow. 

X Int. 252. Were the jaws of the nipper © patterned after the 
jaws of the Jenks nipper? 

A. There was a little variation made on the inside of the jaw. 

X Int. 255. Please describe the variation. 

A. It was principally in the spring seat and the projection over 
the same, and the throat under the cutting edges of the nipper was 
made a little deeper. 

X Int. 254. You say in answer to X Q. 118 that you do not recol- 
lect of seeing Mr. Johnson braze pieces on the inside of the handles 
of the Jenks nipper for the purpose of making the cog connection 
between the two handles. Now, are you willing to swear that such 
pieces were not brazed on the handles of that nipper for that pur- 
pose ? 

A. No; Iam not. 

X Int. 255. Referring now to model C that you now have in your 
hand, are you willing to swear that the jaws making part of that 
model are the same jaws that you saw Mr. Johnson make at the 
works of the Interchangeable Tool Co. in May, 1879? | 

A. I couldn’t swear to that. 

X Int. 256. Yousay inanswerto X Q.125that the handles of 

494 that model C were made from a couple of plates used in the 

bell-punch which Mr. Adams had in his possession. Did 

Mr. Adams give those plates to Mr. Johnson to make those han- 
dies of ? 

A. I don’t know whether he gave thein to him or whether Mr. 
Johnson took them. 

X Int. 257. Referring to the change in the dies made by the com- 
pany after you went in its employ you say, in answer to X Q. 137, 
that more stock was placed in the inside of the jaws. Please state 
why more stock was placed inside of the jaws. 

A. Because they didn’t clean up all of them, probably. | 

X Int. 258. Wasn’t there more stock placed in the inside-of the 
jaw so that in cutting the seat for the spring there would bea lip left 
to project over the top of the spring? : 

A. They probably extended the lip. I know the first lot of forg- 
ings we had didn’t clean up properly. 

X Int. 259. You mean by the first lot of forgings those that were 
made before the dies were altered ? 
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up. 

X Int. 260. In answer to X Q. 195 you say it would take Mr. 
Johnson from 2 to 4 weeks to make a complete model nipper like 
Hall Exhibit 10, or perhaps 6 weeks, if he made all the screws and 
taps and other special tools. Please to fix the time a little more 
definitely which it would take him to makesuch a model, including 
the special tools. . 

A. Say 4 weeks. 

X Int. 261. What is Mr. Adams’ reputation as an expert tool- 
maker ? 

A. I would rather not answer that question. 

X Int. 262. Please to examine this nipper and state if you recol- 
lect whether it was made by the Interchangeable Tool Co. during 
the time you were In its employ. 

A. It was not. 

X Int. 263. You will observe that that nipper has a pin gearing 
between the handles. 

A. I see it has. 

X Int. 264. Now, I ask you again whether you have any recollec- 
tion of seeing such a nipper made at the shop of the Interchange- 
able Tool Co. during the time you were in its employ? 

495 A. I have not. 
X Int. 265. No recollection of it at all? 
A. Have no recollection of any nipper of this size being made. 


(Nipper offered in evidenee and marked Hall’s Exhibit 20, Decem- 
ber 21, 1881, J. E. B., notary public.) 


Redirect examination of witness by THEODORE G. ELLIs, Esq., 
counsel for Johnson: 


R. D. Int. 259. You say that Mr. J. M. Adams has recently claimed 
to be the inventor of the improvements that you had previously 
stated you believed to be the invention of M.C. Johnson. Please to 
state what particular parts of the improved nipper you have heard 
Mr. J. M. Adams claim to have invented. 

A. Heard him claim the gearing of the handles together and in- 
serting the spring without the use of the old block they used to use. 

R. D. Int. 260. Have you ever heard him claim to have invented 
the lips over the ends of the spring? 

A. I don’t think he did claim that in particular. 

R. D. Int. 261. Have you ever heard him say that Mr. Thomas 
G. Hall was the inventor of any part of the improvements in the 
nipper as shown in model Exhibit C? 

A. I never have. 

R. D. Int. 262. Have you ever heard him say that Mr. Hall did 
not invent any of the improvements shown in the improved nipper ? 


A. I have. 
E. A. WHITTELSEY. 


Sworn to before me this 21st day of December, 1881. 
J. EDGAR BULL, 
Notary Public (132), New York County, New York. 
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496 STATE OF NEw YorRK, rs 
City and County of New York, f *°° 


I, J. Edgar Bull, a notary public within and for the county of 
New York and State of New York, do hereby certify that the fore- 
going depositions of Augustus Gustam and Elbert A. Whittelsey 
were taken on behalf of Moses C. Johnson, in pursuance to agree- 
ment, before me, at 57 Broadway, in the city of New York, in the 
said county, on the 6th, 7th, 8th, 9th, 10th, and 21st days of Decem- 
ber, 1881; that each of said witnesses was by me duly sworn before 
the commencement of his testimony; that the testimony of each of 
said witnesses was written out by myself, excepting from Q. 33 to 
X Q. 77, inclusive, of the deposition of Augustus Gustam, which 
was written out by William H. Broadnax; that the opposing party, 
Thomas G. Hall, and his counsel, Amos Broadnax, were present 
during the taking — said testimony; that said testimony was taken 
at 57 Broadway, in the city of New York, and was commenced at 
10 o'clock a. m., on the 6th day of December, 1881, and was con- 
tinued, pursuant to adjournment, on the 7th, Sth, 9th, 10th days of 
said month and was conciuded on the 21st day of said month; that 
I am not connected by blood or marriage with either of said parties, 
nor interested directly or indirectly in the matter in controversy. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at 57 Broadway, in said county, this 12th day of 


January, 1882. 
J. EDGAR BULL, 
Notary Public, New York County, New York. 


497 In the United States Patent Office. 
THomas G. HAtt vs. Moses C. JOHNSON. 
In interference. Cutting nippers. 


Amos Broadnax, Esq., attorney for Hall. 

DEAR Sir: Please take notice that in the above-entitled case, on 
Wednesday, the twenty-first day of December, 1881, at your office, 
in New York city, I will proceed to take the continued testimony of 
E. A. Whittelsey, pursuant to adjournment, and that on Thursday, 
the twenty-second day of December, 1881, at eleven o’clock in the 
forenoon, before some competent authority, at the office of Henry G. 
Thompson, 208 Chapel street, in the city of New Haven, Connecticut, 
I shall proceed to take the testimony of E. C. Mower, J. M. Adams, 
Jos. T. Higbee, Chas. A. Tomlinson, H. G. Thompson, and William 
G. Cook in behalf of the said Johnson, to be used in the said inter- 
ference. The examination will continue from day to day until com- 
pleted. You are invited to be present and cross-examine. 

Yours respectfully, THEO. G. ELLIS, 
Attorney for M. C. Johnson. 


Hartford, Connecticut, December 13, 1881. 
Due and timely service of the above notice is hereby admitted. 


Dec. 14tn, 1881. : 
AMOS BROADNAX. 
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498 Before the Commissioner of Patents, in the Matter of the In- 
terference between THomas G. Hatt and Mosss C. JOHNSON 


for cutting nippers. 


Depositions of witnesses examined on behalf of Moses C. Johnson, 
pursuant to the annexed notice, at the office of Henry G,-‘Thomp- 
son, No. 208 Chapel street, in the city of New Haven, and by 
adjournment to the office of Julius T'wiss, No. 69 Church street, 
in New Haven, Conn., on the 22d, 23d, 24th, 27th, and 28th days 
of December, 1881. 


Present: Amos Broadnax, Esq., on behalf of Thomas G. Hall, 
and Theodore G. Ellis, Esq., on behalf of Moses C. Johnson. 


JAMES M. Apams, of Brooklyn, New York, being duly sworn, doth 
depose and say, in answer to interrogatories proposed to lim by 
Theodore G. Ellis, Esq., counsel for Moses C. Johnson, as follows, to 


wit: 


Ques. 1. What is your name, age, residence, and occupation ? 

Ans. My name is James M. Adams; forty-eight ; reside in Brook- 
lyn, New York; Iam a machinist; I reside — No. 413 Wyckoff St., 
in the city of Brooklyn. 

Ques. 2. Have you ever been employed by the Interchangeable 
Tool Co. of New York? If you have please state when, giving the 
dates of commencing and ending, as near as you can. 

Ans. I have; commencing April 14th, 1879, and ending,I think, 
about the 20th of February, 1880. 

Ques. 3. Please state in what capacity you was employed by the 
said company, giving your position during the whole time you were 
so employed. 

A. Superintendent. 

Ques. 4. State what were your duties as superintendent. 

Ans. I had full and complete charge of the manufactory. 

Ques. 5. Where was the shop of the Interchangeable Tool Com- 
pany during the time you were so employed ? 

A. In the Express building, on Hudson St., New York. I have 
forgotten the number. 

Ques. 6. Are you acquainted with Mr. Thomas G. Hall and with 

Moses C. Johnson, the parties to this interference ? 
499 Ans. Iam. 

Ques. 7. What sort of a cutting nippers was manufactured 
or talked of being manufactured by the Interchangeable Tool Com- 
pany at the time you commenced work for said company as super- 
intendent? Please describe its construction as near as you can. 

Ans. Hall’s compound cutting nipper. It was composed of two 
plates, two jaws, two handles, spring, spring block, stop pin, lateral 
pins, partly through each jaw, to hold the jaws in position while 
cutting; the plates, one each side, holding the jaws and handles in 
their position; the spring block being held to one plate by the screw 
and the spring fastened to the block; the other ends of the spring, 
that were not attached to the block, operating upon the jaws to force 
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them open, contact being a little above the center of the screw on 
which the Jaws moved; the handles operating on the ends of the 
Jaws, opposite the cutting edge. 

Ques. 8. Did you or not ever see any nippers or models belonging 
to the said company or any officers of it, at the time of the com- 
mencement of your employment, which had any gearing, pins, or 
any other connection between the two handles by which they were 
made to move simultaneously ? 

Ans. I never saw any. 

Ques. 9. Do you or do you not know of a model made for the In- 
terchangeable Tool Company at the shops of J. H. Jencks & Com- 
pany, of New York? If you did, state generally what you know 
about it. | 

Ans. There was a model brought there, to wit, to J. H. Jencks & 
Company, for the purpose of having a new model made. Mr. M.C. 
Johnson did most of the work upon it. The new model was com- 
posed of two plates, two jaws, two handles, spring, put together sim- 
ilar to the old model, the difference in the new model being in the 
dimensions. It was finished and accepted. 

Ques. 10. Where were you at work at the time that this model 
was made? 

Ans. For J. H. Jencks & Company. 

Ques. 11. Did you see that model at the shop of the Interchange- 
able ‘Tool Company after you were.employed by said Co.? 

Ans. I think I saw it once or twice. 

Ques. 12. Was it or not ever used as a model from which nippers 

were manufactured for the market ? 
500 Ans. Not to my knowledge. 

Ques. 13. Did you ever make any experiments after you 
went into the employ of the Interchangeable Tool Company with 
reference to the interlocking the handles? And, if you did, say 
whether or not you made any model in which the handles were 
geared together, and whether you recognize the model I show you. 

Ans. I did; Idid makea model; I recognize this as the one that I 
made. 


(Model introduced in evidence by counsel for Johnson and marked 
Johnson’s Exhibit “ D.”) 


Ques. 14. Please give the dates, as nearly as you can recollect, 
when the model was commenced and finished. 

Ans. The best of my recollection, about the middle of May, 1879. 
It was commenced the fore part of May. I marked it out in lines, 
gave it toone of my men to file it out, and tinished the interlocking 
of the handles myself. 

Ques. 15. In making this model did you or not receive sugges- 
tions or directions from Mr. Thomas G. Hall, one of the parties to 
this interference ? 

Ans. I did not. 

Ques. 16. Did you or did you not ever receive any suggestion or 
directions from Mr. Thomas G. Hall having reference to the improve- 
o6—186 
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ment of the cutting nippers manufactured by the Interchangeable 
Tool Company ? 

Ans. I never received any directions, and he discouraged my prop- 
ositions for improvements. 

Ques. 17. Did you ever receive any suggestions from Mr. Thomas 
G. Hall with regard to improvements that were made in the cutting 
nippers that were made by the Interchangeable Tool Company ? 

Ans. I did not. 

Ques. 18. Do you or do you not know of a model made at the 
shops of the Interchangeable Tool Company by Moses C. Jolinson at 
or about the time you say you made your model “ Ex. D?” 

Ans. I do. 

Ques. 19. Please examine the model I now show you and state if 
you know what it is and who made it. 


(Witness is shown model Johnson’s “ Ex. C.”) 


501 Ans. It is a new skeleton model of Hall’s cutting nipper 
made by M. C. Johnson. 

Ques. 20. Did you see Mr. Johnson at work in making that 
model ? 

Ans. I did. 

Ques. 21. State, if you know, what the handles are made of. 

Ans. Made of brass from the slide of an alarm register which I 
had in my possession. 

Ques. 22. State, if you know, what the jaws were made of. 

Ans. They were made from a pair of old jaws; Ishould have said 
made from a pair of old jaw forgings. 

Ques. 23. By what means, if you know, were those forgings given 
their present shapes and dimensions? : 

Ans. A part of the cutting end was removed and reforged to the 
dimensions required. I think their present shape were (was) made 
with our tools in the shop. 

Ques. 24. What tools were used to give the original forgings their 
present finished shape? 

Ans. The milling machine was the principal one. By that I mean 
the mills in connection with the machine. 

Ques. 25. From what model or pattern were the mills made which 
you say you think gave the finished shape to these jaws? 

Ans. I think we had a few templates. 

Ques. 26. What were these templates of; what part of the jaw? 

Ans. I do not recollect. 

Ques. 27. Was or was not this model “ Ex. C” the first you ever 
saw which was provided with the two lips coming nearly or quite 
together in front of or above the ends of the spring ? 

Ans. It is the first and only one I ever saw. 

Ques. 28. State, if you know, whose invention the placing of these 
lips upon a pair of cutting nippers was. 

Ans. Moses C. Johnson. ; 

Ques. 29. Will you please further examine model “ Ex. C” and 
state whether or not this is the first model or nipper you ever saw 
in which the handles were interlocked by means of a stud or projec- 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 279 


tion on one handle working into a socket or depression in the 
other? 
Ans. It is. 
Ques. 30. State, if you know, whose invention that construction is 
and what led to it. 
Ans. Hand-milling machine, the vice which holds the handles 
002 Ans. Moses C. Johnson’s invention. I told Mr. Johnson 
to take the model “ Ex. D” and so construct the interlocking 
arrangement as to make it with one cut. This model, “ Ex. C,” was 
the result. 
Ques. 31. Please explain more fully what you mean by making 


it with one cut. 


Ans. If made like “Ex. D” it would take several operations with 
the machine; but as made in “ Ex. C” it would be made with one 
operation. 

Ques. 52. State the kind of machine you refer to by “ machine.” 
being fed through by hand upon the handle instead of being fed 
through with power. 

Ques. 33. I will read to you from the official letter of the United 
States Patent Office dated June 14, 1881, what is therein stated as 
being the subject-matter involved in this interference: “The subject- 
matter of the interference is the body composed of the side plates, 
the independent fulcra for the jaw levers and hand levers, the jaw 
levers provided with cutting edges and with lips, and the hand levers 
having short arms and a prong and notch always in engagement, 
combined with the V-shaped spring held by the lips of the jaw 
levers.” Please state, to the best of your knowledge and belief, who 
is the inventor of the foregoing combination. 

Ans. Moses C. Johnson. 

Ques. 34. Was or was there not, to your knowledge, any conversa- 
tion amongst the men in the shop of the Interchangeable Tool Com- 
pany as to who was the inventor of the improvements in the nip- 
pers introduced after the model “C” was made? 

Ans. There was. 

Ques. 35. In such conversations who were generally credited with 
having invented the improvements in the nippers ? 

Ans. Mr. M. C. Johnson. 

Ques. 36. Have you a good recollection of all the different kinds 
of nippers that were made by the Interchangeable Tool Company 
while you were there employed, and could you say whether or not 
a certain pair of nippers, if they were shown you, were made in the 
shop ? 

Ans. I could. 

Ques. 37. Please examine the nippers I now show you and say if, 

to the best of your knowledge, they were or were not made 
503 and put together in the shop of the Interchangeable Tool 
Company while you were employed by said Co. 


(Witness shown Hall’s Exhibit No. 16.) 


Ans. They were not. 
Ques. 38. Please examine the circular I now show you, which 
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purports to be a circular of the Interchangeable Tool Company and 
contains & drawing illustrating a cutting nipper, and say whether or 
not that drawing is a fair illustration of the cutting nippers made 
by the Interchangeable Tool Company at the time of the commence- 
ment of your employment by the said company. 


(Witness is shown Johnson’s Ex. “ A.”) 


Ans. It is. 

Ques. 39. State, if you know, how much stock the company had 
on hand adapted to be manufactured into such nippers at the time 
referred to in the previous question. 

Ans. I estimated a thousand pair, more or less. I did not count 
them. 

Ques. 40. How much work, if any, and what was it, had been per- 
formed upon that material ? 

Ans. A large number of the handles, jaws, and plates were drilled 
in their rough state, but not so many plates drilled as jaws and 
handles. 

Ques. 41. What was finally done with this material ? 

Ans. It was boxed up and sold for old scrap. 

Ques. 42. State whether or not you ever had any conversations 
with Thomas G. Hall with regard to the proposed improvements in 
the nippers manufactured by the company. 

Ans. I have. 

Ques. 43. Did you, in those conversations, explain to him what 
the proposed improvements were? And, if you did, state, so far as 
you recollect, what you showed him and what conversation you had 
upon that subject. 

Ans. I did. I proposed on the first day of my engagement with 
the tool company to throw out all that internal or inside arrange- 
ment, leaving only the spring. I proposed to throw out the brass 

block, the screw which holds the block, and save the drilling 
504 of the two holes in the plates and tapping one hole. Mr. 

Hall’s reply to me was that it could not be done, as he had 
been over the whole ground himself. 

Ques. 44. Did Mr. Hall,in that conversation or in any subsequent 
conversation, mention to you that he had made any improvements 
on the nipper as it existed at that time? 

Ans. He did not. 

Ques. 45. When you went into the employ of the Interchangeable 
Tool Company who engaged you to act as superintendent ? 

Ans. Mr. A. Gustam. 

Ques. 46. Who was the business manager of the company during 
the time you were superintendent ? 

Ans. Mr. A. Gustam. 

Ques. 47. Was there or was there not any other person or officer 
of the company to whom you looked for directions or to whom you 
were responsible except Mr. A. Gustam? | 

Ans. I was not. 

Ques. 48. Please look at the nipper handles I now show you, 
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(witness is now shown Hall’s Ex. No. 3 and Hall’s Ex. No. 3 X), 
and tell me if you recognize them and have ever seen them before. 

Ans. They look like a pair we made under my instruction. 

Ques. 49. State, if you know, who did the work and what was 
done under your instruction. 

Ans. Mr. M. C. Johnson did most of the work, if not all, with the 
exception of inserting these pins—interlocking pins. 

Ques. 50. Who inserted the interlocking pins, if you know? 

Ans. I did. 

Ques. 51. Did you do it by any one’s direction or of your own ac- 
cord? State fully how you came to insert those pins. 

Ans. I inserted them of my own accord. We were getting up this 
size—the large nipper—for Mr. Frasse for an exhibit at the Ameri- 
can Institute fair. We had two handle forgings made, but were im- 
perfect, so we took two of the old forgings and worked them up into 
a kind of model for the exhibit. We had not time to make the 
model. | 

Ques. 52. Please look at the nippers I now show you, marked 

Hall’s Exhibit 20, and say whether or not, to your knowl- 
505 edge, they were made in the shop of the Interchangeable Tool 
Company during the time you were superintendent. 

Ans. They were. 

(ues. 53. State, if you know, who made them. 

Ans. Mr. M. C. Johnson made most of them. I think I put the 
interlocking pins in and the stop screw. 

Ques. 54. Do you know Mr. E. A. Whittlesey, who was a work- 
man at the shop of the Interchangeable Tool Company at the time 
you were superintendent ? 

Ans. I do. 

Ques. 55. Upon what sort of work was he employed ? 

Ans. Mostly in making the mills for milling the different parts. 

Ques. 56. Did he construct the mills for making the improved 
nipper of the Interchangeable Tool Company which is shown by 
Hall’s Ex. No. 10, which I now show you? 

Ans. He did. 

Ques. 57. From what, as a model or pattern, did he construct the 
mills for cutting the inner side of the jaws and jaw ievers? 

Ans. He used the jaws. I think we used one jaw as a model or 
template ; also the same with one bandle. 

Ques. 58. One jaw of what? Explain yourself more fully. 

Ans. In making two jaws for the nipper there is a possibility of 
not being exactly alike in all respects, so we take one jaw and form 
the mill to that. We had but little time was the reason for using 
the jaw instead of the template made for the purpose. The tem- 
plates were not made, which would probably take several weeks, and 
to save that delay we used the jaw for forming the mill. 

Ques. 59. What jaw did you use—the Jaw of what nipper ? 

Ans. One of the jaws of Johnson’s “ Ex. C.” 

Ques. 60. Then, as I understand you, the jaws of Johnson’s Ex. C 
were made before the construction of any milling tool by which they 
could be cut out. Is that so? 


282 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


(Objected to by counsel as leading.) 


Ans. It is so in their present shape. 


Ques. 61. Will you please carefully examine both jaws of Johnson’s_ 


Ex. C and see if you discover any marks of a milling tool upon one 
of the jaws ? 
506 Ans. I do. tc 
Ques. 62. How would you account for those marks ? 
Ans. In trying the jaw into the milling fixture for the purpose of 
testing the mills after they were completed and ready for use. The 
mill revolving wasa little too close, hence the marks that are shown. 


Cross-examined by Amos Broapnax, Esq., counsel for Hall: 


X Ques. 63. When did you go in the employ of J. H. Jencks & 
Company? 

Ans. About the first of September, 1878. 

X Ques. 64. Where was their shop located ? 

Ans. In New York, on the corner of Centre and Hester streets. 

X Ques. 65. Which corner? 


Ans. It was opposite the hotel on the corner next to Canal street. 


X Ques. 66. On which corner ? 

Ans. It would be on the southeast corner. 

X Ques. 67. Is the shop there still ? 

Ans. It is not. 

X Ques. 68. Where is it? State, if you know. 

Ans. He moved to Waterbury, Conn. 

X Ques. 69. Is he there still? 

Ans. I do not know. 

X Ques. 70. Was you in the employ of J. H. Jencks & Co. at the 
time that Johnson came there to work ? 

Ans. I was. 

X Ques. 71. Where did you first see Mr. Thomas G. Hall? 

Ans. In Jencks & Company’s shop. 

X Ques. 72. What brought Mr. Hall there? 

Ans. To leave a model nipper there, as I understood. 

X Ques. 73. Did Mr. Hall bring the model down to Jencks & Co.’s 
to have the model nipper made after? | 

Ans. I think he brought a nipper. I don’t know as it wasa 
model. 

X Ques. 74. Did you see the nipper Mr. Hall brought there at the 
time he brought it? 

| Ans. I don’t think I did. 
507 X Ques. 75. When did you first see the nipper that Mr. 

Hall brought to Jencks & Company’s? 

Ans. I do not recollect. : 

X Ques. 76. Where were you when vou first saw it? 

Ans. I do not recollect. 

X Ques. 77. Were you in the shop of J. H. Jencks & Co.? 

Ans. At the time I spoke of I was there. 

X Ques. 78. Were you in the shop of J. H. Jencks & Co. at the 
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time you first saw the nipper—I mean the nippers Mr. Hall brought 
there? 

Ans. My memory is not distinct about that nipper, as I was in 
another department. 

X Ques. 79. Are you sure that Mr. Hall brought a nipper there 
at all? 

Ans. My memory is indistinct about the nipper, as I said before. 

X Ques. 80. Why did you swear that Mr. Hall brought a nipper 
there for in your examination-in-chief if, you didn’t recollect whether 
he did or not? 

Ans. I remember I seeing anipper there. Mr. Halland Mr. Gus- 


tam were in frequently and I cannot say which brought it. 


X Ques. 81. Did you read Mr. Gustam’s testimony in this case? 

Ans. I did not. 

X Ques. 81. Did anybody tell you what Mr. Gustam had sworn to? 

Ans. No one did. 

X Ques. 82. Did any one tell you anything that Mr. Gustam 
swore to? 

Ans. They did not. 

X Ques. 83. Have you seen a copy of Mr. Gustam’s testimony in 
this case ? 

Ans. I have not. 

X Ques. 84. Have you seen a copy of Mr. Johnson’s testimony in 
this case? 

Ans. I have not. 

X Ques. 83. Have you seen any part of it? © 

Ans. I have not. 

X Ques. 84. Don’t know what he swore to at all? 

Ans. Could not tell one thing. 

X Ques. 85. Have you talked with anybody about Mr. Joleen! S 

or Mr. Gustam’s testimony in this case? 
508 Ans. I have spoken about the case. 
X Ques. 86. Question repeated. 

Ans. The same answer. It has been referred to in conversation. 

X Ques. 87. With whom? 

Ans. Mr. Thompson—Mr. Henry G. Thompson. 

X Ques. 88. When? 

Ans. Just previous to my testimony. 

X Ques. 89. Is that the only time that Mr. Thompson said any- 
thing to you about it? 

Ans. It is. 

X Ques. 90. How often has Mr. Thompson talked with you about 
this case ? 

Ans. Twice before this morning. 

X Ques. 91. When was that ? 

Ans. Once two weeks ago last Monday, and once the Friday pre- 
vious. 

X Ques. 92. Where? 

Ans. The first time in Brooklyn, the second time in New York. 

X Ques. 93. Please to repeat the conversation you had with Mr. 
Thompson about this case. 
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Ans. He asked me if I would give testimony in the suit pending 
between him and Mr. Hall, I think, in regard to a nipper. 

X Ques. 94. Was that in ‘the first ‘conversation ‘ ? 

Ans. It was. 

X Ques. 95. Is that all he said on the first occasion ? 

Ans. I replied to him that I would tell the truth in regard to the 
case. He replied that is all I want of you. That is the substance 
of the first conversation. 

X Ques. 96. Did he not tell you what was very important for him 
to prove? 

Ans. | think he said it was in regard to Johnson’s patent claim 
for a nipper. 

X Ques. 97. Did not Mr. Thompson explain to you that it was 
very important for him to prove that Mr. Johnson was the inventor 
of this nipper? 

Ans. I don’t remember that he did. 

X Ques. 98. Did you ever claim to be the inventor of this nipper? 

Ans. I did not. 

X Ques. 99. Nor any part of it? 
509 Ans. I claimed to have made some improvements. 

X Ques. 100. What improvements did you claim to have 
made? 

Ans. The interlocking of the handles with a section of a gear, as 
shown in Johnson’s Ex. D; also placing the adjustable stop screw 
in the handle, instead of a pin through the two plates of the nipper, 
as shown in Hall’s Ex. No. 10, and the throwing out of the brass 
spring block. 

X Ques. 101. Do you claim to be the inventor of the gear con- 
nection between the two handles, as shown by Johnson’s Ex. D? 

Ans. I do not. 

X Ques. 102. What do you mean by saying that you claim to 
have made the improvement of the interlocking gear between the 
two handles, in answer to question one hundred ? 

Ans. I claim to have improved the nipper by applying gearing 
to it, but do not claim to be the inventor of the connection of two 
handles by gearing. 

X Ques. 103. I did not ask you whether you claimed to be the 
inventor of a gear connection between two handles, but I did ask 
you and I now repeat the question whether you claimed to be the 
inventor of the improvement upon the Hall nipper, which improve- 
ment consists of the section of cog gearing between the two handles, 
as shown in your Ex. D? 

Ans. The idea of a gear connection between the two handles on 
the Hall nipper was original with me, as far as I know. 

X Ques. 104. Did you tell Mr. Thompson that you claimed that 
improvement upon that nipper as yours? ~ 

Ans. I do not remember. 

X Ques. 105. Did you claim to any one to be the inventor of the 
improvement on the Hall nipper, now claimed by Moses C. John- 
son? 


Ans. I did not. 
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X Ques. 106. Have you never claimed to any one that you was 
the inventor of the subject-matter of this interference ? 

Ans. I have not. 

X Ques. 107. You swear to that positively? 

Ans. I do. 

X. Ques. 108. Can’t you recollect whether you told Mr. Thomson 
that you was the inventor of any part of this nipper ? 

Ans. I have always said that I was the author of improvements 
on the old nipper, never claiming the gearing of two handles as my 

invention, only as applied to the Hall nipper. 
510 X Ques. 10¥. That does not answer my question. 
Ans. In the sense that I use the word improvement. 

X Ques. 110. Did you explain to Mr. Thompson that you claimed 
any of the improvements upon the Hall nipper; and, if so, upon 
what improvements did you tell him that you claimed ? 

Ans. I did. I had thrown out the spring block which was in 
the old Hall nipper; also applied sections of gear to interlock the 
handles. 

X Ques. 111. What did Mr. Thompson say in reply ? 

Ans. I do not recollect. 

X Qnes. 112. When did you tell Mr. Thompson that you claimed 
the improvements you have mentioned ? 

Ans. I do not recollect the date. 

X Ques. 118. State as near as you can recollect. 

Ans. A year ago last summer. 

X Ques. 114. Can you state what time it was a year ago last sum- 
mer? 

Ans. I think it was either June, July, or August. 

X Ques. 115. Where were you when you had your interview with 
Mr. Thompson ? 

Ans. In Brooklyn, New York. 

X Ques. 116. Whereabouts in Brooklyn ? 

Ans. On the corner of Plymouth and Pearl Sts. 

X Ques. 117. Was — in the street or on some one’s premises ? 

Ans. At my place of business. 

X Ques. 118. Is that your present place of business? 

Ans. It is. 

X Ques. 119. Are you sure now that you had that interview with 
Mr. Thompson in the summer of 1880—I mean the interview at 
which you explained to him that you claimed the improvements on 
the Hall nipper that you have mentioned ? 

Ans. I am. | 

X Ques. 120. Can’t you call to mind any circumstance that wil) 
enable you to fix the date approximately of that interview ? 

Ans. I cannot now. : | 

X Ques. 121. Did Mr. Thompson explain to you that Mr. Moses 
C. Johnson had applied for a patent for his improvement upon the 
Hall nipper at that interview ? 

Ans. I think he said Mr. Johnson had or was going to apply for 
a patent. 
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511 X Ques. 122. Of whom did you first hear that Mr. Johnson 
| had or was going to apply for a patent for his improvements 
upon the Hall patent nipper ? 

Ans. I do not recollect. 

X Ques. 123. Do you recollect where you was when you first 
heard it? 

Ans. Ido not. It was either at my place of business or’at my 
home, in Brooklyn. 

X Ques. 124. Why do you think: that it was either at your place 
of business or at your home, in Brooklyn? 

Ans. Because I had callers from the manufactory at Milford, 
Conn., at my place of business and at my home also. 

X Ques. i125. Was it hot weather? Were the doors and windows 
of the shop open when you first heard that Mr. Johnson had or was 
going to apply for a patent for these improvements upon the Hall 
nipper ? 

Ans. I do not know. I had callers from the manufactory at Mil- 
ford from early summer till into the fall, I should say, or late in the 
summer. I cannot tell who first told me of Johnson’s intentions. 

X Ques. 126. Were your callers from the factory in Milford upon 
the subject of the nipper? 

Ans. They were not especially, merely friendly. 

X Ques. 127. Please to give the names of the persons who called 
upon you during that summer from the factory, in Milford. 

Ans. Mr. Pope, Mr. Hills, Mr. Pierce, Mr. Underhill, Mr. Me- 
Mahon, Mr. Murry, Mr. Ashley. There may be others, I do not re- 
member now. 

X Ques. 128. Did Mr. Gustam, Mr. Johnson, or Mr. Henry G. 
Thompson call upon you about that time? 

Ans. Mr. Thompson called, as before stated, but neither Mr. 
Gustam or Mr. Johnson. 


Adjourned to December 23, 1881, at 10 o’clock a. m. 


512 DECEMBER 23D, 1881—10 a. m. 


Parties meet pursuant to adjournment. Counsel present as 
before. 


X Ques. 129. Which of the parties mentioned by you in answer 
to cross-question 127 told you that Mr. Johnson had applied or was 
about to apply for a patent on this nipper ? 

Ans. I do not recollect. 

X Ques. 130. Do you recollect whether either of them told you ? 

Ans. I know that some of them did. 

X Ques. 131. Did either of those gentlemen have any interest in 
this controversy ? 

Ans. Not to my knowledge. 

X Ques. 132. Why should they have mentioned the fact to you 
that Mr. Johnson had applied or was about to apply for a patent? 

Ans. I do not know. 

X Ques. 133. When you told Mr. Thompson that you was the in- 
ventor of the improvements you have mentioned as yours upon this 
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nipper what was the substance of his reply? State as near as you 
can recollect. | 

Ans. He asked me if the elongation of the lip on each jaw to 
prevent the chips or cuttings from falling in into the inside was my 
invention. Ireplied I had noclaim upon it. I thought it belonged 
to Mr. M. C. Johnson. 

X Ques. 134. Is that the substance of the whole conversation that 
you and Mr. Thompson had about the nipper at that time? 

Ans. It was his principal errand, as near as I can recollect, and 
the substance of the interview. 

X Ques. 135. I understand that (you) went from the employ of 
J. H. Jencks & Co. in the employ of the Interchangeable Tool Com- 
pany ? 

Ans. I did indirectly; perhaps two weeks intervening; during 
which time I was not employed at all. 

X Ques. 136. After you was employed by the Interchangeable 
Tool Company what was the first thing you did in its service? 

Ans. I made propositions for improvements of the nipper. 

X Ques. 187. To whom did you make these propositions ? 

0138 Ans. First to Mr. A. Gustam, secondly to Mr. Thomas G. 

Hall; to both in the same afternoon of the first day of my 
employment. 

X Ques. 138. When you first made your proposition of improve- 
ments in the nipper to Mr. Gustam was Mr. Hall present when your 
interview with Mr. Gustam commenced ? 

Ans. He was not. 

X Ques. 1389. At that interview with Mr. Gustam did Mr. Hall 
become present before the interview closed ? 

Ans. He did. 

X Ques. 140. Now, at that interview what improvements upon 
the nipper did you propose to Mr. Hall and to Mr. Gustam ? 

Ans. I proposed to throw out the brass spring block, the screw 
for holding the block, and the drilling of the hole in each plate and 
the tapping of one hole, and had mentioned of some method to 
make the jaws operate together. 

X Ques. 141. Who was present at that interview beside yourself, 
Mr. Gustam, and Mr. Hall? 

Ans. No one. 

X Ques. 142. Where did it take place? 

Ans. In the office of the Interchangeable Tool Company, in the 
American Express building, on Hudson street, New York. 

X Ques. 143. How long did it continue ? 

Ans. I should say about two hours. 

X Ques. 144. You say at that interview you proposed to throw 
away the brass block and the screw that holds the block, so as to 
avoid the drilling and tapping of the holes by which the brass 
block is held; I mean, of course, the brass block as it appears in 
Hall Ex. No. 8. Please to state whether that is the brass block 
which you refer to. 

Ans. There is a mistake or misunderstanding in regard to the 
reason for throwing out the brass spring block. I did not propose 
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to throw out the brass block to save drilling and tapping, but be- 
cause they were superfluous. My idea was’ to save the expense of 
the block, screw, and drilling and tapping of the holes. I refer, of 
course, to the brass block which appears in Hall’s Ex. No. 8 in which 
the V «shaped spring sets. io 

X Ques. 145. In proposing to throw away the brass block that 
holds the spring, at the interview between yourself, Mr. Hall, and 
Mr. Gustam, how did you propose to hold the spring in its proper 

position between the jaws? 
514 Ans. The exact manner of holding the spring was not 
fully matured at that interview, but thought it could be held 
by its own pressure upon the jaws. 

X Ques. 146. Was that the plan of holding the spring that you 
proposed at that interview ? 

Ans. I think I proposed another plan, so as to make the spring 
assist in making the jaws operate together while cutting. 

X Ques. 147. Please describe that plan. 

Ans. During the interview I made a spring with the two upper 
ends bent outward, and made a notch in each jaw into which I in- 
serted the bent ends referred to. 

X Ques. 148. Please to take a piece of paper and make a pen-and- 
ink sketch of the spring referred to in your last answer, showing its 
relation to the jaws. 


(Witness makes a pen-and-ink sketch in answer to counsel.) 


Ans. I have made the sketch as requested and produce it. 

X Ques. 149. Please to mark the jaws on the sketch with the 
letter A and the side plate with the letter B and the spring with the 
letter C, and please to mark the projection at the top of the spring, 
where it sinks into the jaw, with the letter d. 

Ans. I have marked the drawing as requested. 


(Drawing offered in evidence for the purpose of illustrating the 
witness’s testimony and marked Hall’s Ex. No. 21.) 


X Ques. 150. Referring now to this sketch which you have made, 
was it your idea that the spring should be supported between the 
jaws upon the projections d ? 

Ans. It was not wholly. The projections referred to on the spring 
was intended to hold the spring in position and to assist in the oper- 
ation of the jaws while cutting, and the pressure of the sides of the 
spring under the projection against the jaws to throw them open. 

X Ques. 151. In your sketch you show the jaws of the nipper 
closed and the spring open. Is that the way you propose to make 
it? 

Ans. I don’t know as the spring is open to its full extent. It is 
not necessary to close the spring together. 

X Ques. 152. Well, is that the way a skillful tool-maker would 

make that arrangement in practice ? 
515 Ans. A skillful tool-maker would experiment upon the 
tension of the spring to get the most out of it without injury 
to the spring. 
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X Ques. 153. If the arrangement was made as shown by your 
sketch, a clipping cut by the nipper would fall right down in the 
spring, would it not, or would be apt to get in between the two sides 
of the spring? 

Ans. It would; but the sketch was not made with regard to the 
harmony of the parts, but to show how the spring was held. 

X Ques. 154. I understand that the sketch was made merely to 
illustrate the idea, and the object of my questions was subsequently 
to give you an opportunity to state how you would make it in prac- 
tice. Now, with that explanation, I ask you whether, in practice, 
‘ you would not make the spring to close or so that it would be closed 
or nearly so when the jaws were closed ? 

Ans. I would make the spring to be open as far as possible and 
do its work. 

X Ques. 155. And, as I understand you, when the jaws are closed 
you would have the spring wide open as possible and have it do its 
work of opening the jaws ? 

Ans. I should; the limit being the space allowed for the spring. 

X Ques. 156. When you made these suggestions about doing away 
with the brass block and holding the spring as you have suggested, 
what did Mr. Hall and Mr. Gustam say in reply to your suggestions? 

Ans. There was no definite way in which the spring should be 
held in that conversation. I conceived the idea, and tried the ex- 
periment with the spring as represented in this sketch, and threw it 
away as worthless at the interview or during the interview. 

X Ques. 157. Did Mr. Hall condemn it? 

Ans. After the experiment was tried and condemned by myself, 
before Mr. Hall was present, he, Mr. Hall, after coming in, said that 
he had tried something similar. I do not remember his exact 
words. 

X Ques. 158. Why did you condemn that plan? 

Ans. It did not operate as I anticipated. 

X Ques. 159. In what respect did it fail to operate as you anticl- 
pated ? 

Ans. In controlling the movement of the jaws while cutting. 

X Ques. 160. How did you expect that spring to control the 

movement of the jaws while cutting? 
O16 Ans. I did not expect that it would control them. 

X Ques. 161. What do you mean,then, when you say that 
it failed to operate as you anticipated in controlling the movement 
of the jaws while cutting ? 

Ans. I mean, by wanting to try the experiment to see if the spring 
would prevent the irregular motion of the jaws while cutting. 

X Ques. 162. I do not understand your answer; it does not seem 
to be responsive or intelligent. Piease to read the question and 
answer over. | | 

Ans. I meant to say that I tried the experiment with the spring 
to see if it would control the action of the jaws while cutiing, or how 
much it would control them, if any. After the experiment I con- 
sidered it worthless. 

X Ques. 163. How would it be possible for that spring to control 
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the action of the Jaws while cutting ; how could that spring have 
any influence in controlling the jaws while cutting ? 

Ans. I could not tell without the experiment to what extent, if 
any. 

X Ques. 164. And you tried the experiment, as I understand ¥ou, 
and found that it did not succeed and therefore condemned it? 

Ans. That is the idea. 

X Ques. 165. Now, upon what nipper did you try that experi- 
ment ? 

Ans. On what is known as the Hall nipper, given to me by Mr. 
Gustam. 

X Ques. 166. Was it like this nipper, Hall’s Exhibit 8 ? 

Ans. I cannot say as it was complete in all of its parts, but 
should say the same size and pattern. 

X Ques. 167. Well, did you make that experiment upon a pair of 
completed nippers, or did you get together the unfinished parts of a 
nipper for the purpose of making the experiment ? 

Ans. I had nothing to do with getting the parts—that is, in 
selecting the parts. I cannot say that all parts were finished, though 
they might have been. As near as I can recollect, he passed me a 
pair of nippers. I did not examine them, only as far as I wanted to 
use them. 

X Ques. 168. Now, in making that experiment, if Mr. Gustam 
handed you a pairof completed nippers, such as the Interchangeable 
Tool Company had been making, you had to take off one of the side 

plates and take out the spring and the brass block that holds 
517 ~=it and filein the jaws—the recess that received the projections 
d on the spring. Now, do you recollect of doing that ? 

Ans. I do. 

X Ques. 169. And the experiment must have been made upon a 
pair of completed nippers ? 

Ans. Not necessarily. We had the jaws, plates, and handles ; 
further than that I cannot say as to its completion. 

X Ques. 170. Was it a pair of nippers that had been hardened or 
tempered ? 

Ans. I do not recollect. 

X Ques. 171. How long did it take you to make the experiment ? 

Ans. I should say half an hour. 

X Ques. 172. After you had made the experiment what did you 
do with the nippers ? 

Ans. They remained in the office until Mr. Hall came In. 

X Ques. 173. How long was that after you had completed the 
experiment ? 

Ans. Only a few minutes. 

X Ques. 174. Did you show the experiment to Mr. Hall? 

Ans. I don’t remember whether I passed them to Mr. Hall or Mr. 
Gustam passed them to him. 

X Ques. 175. Mr. Hall’s attention was called to the experiment at 
that time? 

Ans. As nearly as I recollect, his attention was called to the ex- 


periment at that time. 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 291 


X Ques. 176. What did Mr. Hall say of the experiment ? 

Ans. That he had tried a similar experiment, and that it would 
not work. 

X Ques. 177. Now, at this interview, when this experiment was 
tried, and which you say occurred, as you think, on the first day of 
your service in the Interchangeable Tool Company, did you suggest 
the idea of the gearing between the handles ? 

Ans. I did not. 

X Ques. 178. After you got through with the interview and ex- 
periment about which you have been testifying, what did you do 


- next for the Interchangeable Tool Co. ? 


A. My next move was to prepare a room for new machinery, pick- 
ing up all of the old work and forgings and putting it into boxes, 
moving all of their machinery, or nearly all, to one part of the shop 

out of the way, I assisting the men to do the work. 
518 X Ques. 179. This machinery which you refer to is the 
machinery which the company had on hand when you went 
into their employ, as I understand you? 

X Ques. 180. Why did you move the machinery all up, in one 
side of the room? 

Ans. To get it out of the way as much as possible. 

X Ques. 181. Out of the way of what? 

Ans. Out of the way of the new machinery that was come in to 
take its place. 

X Ques. 182. What did that old machinery consist of that you 
moved ? 

Ans. Milling machines, drilling machines, polishing machines, 
blower. 

X Ques. 183. Was any of that old machinery used after you went 
into the employ of the company ? 

Ans. Not to any extent, with the exception of the blower for the 
furnace. 

X Ques. 184. Wasany of the old milling machines used after you 
went there? 

Ans. Not to my knowledge. 

X Ques. 185. When you moved this old machinery out of the 
way had the company purchased new machinery ? 

Ans. They are not. 

X Ques. 186. Well, after you got the old machinery out of the 
way, What then did you do? 

Ans. We went to work on tools for the manufacture of the nip- 
per and purchasing new machinery. 

X Ques. 187. Did you go to work upon tools for the manufacture 
of the nipper before you purchased the new machinery ? 

Ans. About the same time. 

X Ques. 188. Who purchased the new machinery ? 

Ans. I made the selections at Pratt & Whitney’s, of Hartford, 
and Mr. Gustam arranged for the payment. : 

X Ques. 189. How often did you visit Hartford, purchasing the 
machinery ? 
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Ans. Our purchases were made at different intervals, varying 
from twenty-four hours to several weeks. 

X Ques. 190. Who accompanied you upon vour visits to Hart- 

ford? 
519 Ans. Generally Mr. Gustam. 
X Ques. 191. Any one else? 

Ans. I think Mr. Hall accompanied me and Mr. Gustman once, 
and I think Mr. Hall went once alone with me. 

X Ques. 192. How long was it, after you went into the employ of 
the company, before you got your new machinery up and in opera- 
tion? 

Ans. Several months. 

X Ques. 193. How long was it before you got your milling tools 
in operation ? 

Ans. I should say, to the best of my recollection, between two and 
three months. 

X Ques. 194. Then it must have been about the first of July, 1879, 
when you got your milling tools in operation. That would be 
about two months and one-half after you went in the employ of the 
company. 

Ans. I cannot give the dates, but I think some of the first cuts 
were made in the month of June, and perhaps all. 

X Ques. 195. Who made the mills and milling tools? 

Ans. Mr. Whittelsey. I mean E. A. Whittelsey. 

X Ques. 196. Did Mr. Whittelsey work on the milling machines 
and adjust them ? 

Ans. I think Mr. Whittelsey and Mr. Johnson both did the ad- 
justing. Mr. Whittelsey’s time was spent mostly upon the making 
of the mills, and Mr. Johnson’s time mostly upon fixtures and 
model. 

X Ques. 197. Is it not the duty of the man who makes the mills 
to put them in the milling machines and adjust them and see that 
they are perfect ? 

Ans. Not necessarily so. 

X Ques. 198. Is not that the usual practice? 

Ans. Not in all shops. 

X Ques. 199. Was not that the practice in the shop of the Inter- 
changeable Tool Company during the time you were in their employ 
as superintendent ? 

Ans. Not wholly. Mr. Johnson and Mr. Whittelsey worked to- 
gether to bring out the mills and fixtures complete. Mr. Johnson 
might be adjusting his fixtures for holding the parts and trying the 

mills at the same time—that is, Mr. Johnson might be obliged 
520 toadjust and Mr. Whittlesey might be obliged to adjust, for 

their own convenience. I now refer to the large milling 
machines. 

X Ques. 200. Did Mr. Johnson make any of the “ mills ?” 

Ans. I think he did some of the smaller ones. 

X Ques. 201. During the time that Mr. Whittelsey was there ? 

Ans. To the best of my recollection, he did. 
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X Ques. 202. When was it when Mr. Johnson made some of the 
small “ mills?” 

Ans. I do not recollect. 

X Ques. 203. How long was he at work on them ? 

Ans. I don’t recollect. 

X Ques. 204. Did not Mr. Whittlesey make the “mills” for the 
company by contract? 

Ans. He did not. 

X Ques. 205. Who employed Mr. Johnson ? 

Ans. I engaged him for the company. 

X Ques. 205. When did Mr. Johnson go to work for the com- 
yany ? 
Ans. | think he commenced on the Monday following my engage- 
ment with them. 

X Ques. 207. Did you commence with them on Monday ? 

Ans. I did. 

X Ques. 208. Do you know Wm. Q. Judge? 

Ans. I am slightly acquainted with him. 

X Ques. 209. Was you ever at his office ? 

Ans. I think only once. 

X Ques. 210. Who was with you? 

Ans. Mr. Gustam. 

X Ques. 211. Any one else? 

Ans. Possibly Mr. Charles Oliver; but I am not positive. 

X Ques. 212. Who did you meet ? 

Ans. Mr. Judge. That (is) all, to the best of my recollection. 

X Ques. 215. Were you ever there with Mr. Thomas G. Hall? 

Ans. Not to my recollection. 

X Ques. 214. Did you ever meet Mr. Thomas G. Hall there ? 

Ans. Not to my recollection. 

X Ques. 215. Where was Mr. Judge’s office when you was there ? 

Ans. I think at No. 71 Broadway. 
521 X Ques. 216. Are you sure you were there only once? 
Ans. To the best of my recollection now. 

X Ques. 217. When was that? 

Ans. The day I entered their employment—I mean the mp 
ment of the company. 

X Ques. 218. How did you come to go there? 

Ans. By invitation of Mr. Gustam. 

X Ques. 219. Was it not J. L. Oliver that you met there instead 
of Charles Oliver? 

Ans. It was not. 

X Ques. 220. Did you have any conference while there about any 
improvements on the nipper ? 

Ans. I did not, to the best of my recollection. 

X Ques. 221. Do you swear that you did not meet Mr. Hall at 
Mr. Judge’s office ? 

Ans. To the best of my recollection, I did not. 

X Ques. 222. Never? 

Ans. I don’t remember of ever seeing Mr. Hall in Wm. Q. Judge’s 
office. ) 

38—186 


YON SME REID DN ANE PEE RE RN AE IE mre 


POP Li MLD EEE Sle I AE BEGAN APN A Ry ANS NI SEER EGERTON AGE Ni lp PRIMO LALOL OAL PAE AEE IE Ei ———— 
Memnennies Jpertowtervcrssievtanycannepnonrar haere 
. : . 
‘ 


994. HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


‘X Ques. 223. How.often did you see Mr. Oliver there? 

Ans. I think I met him there once. 

~X Ques. 224. And only once? 

Ans. Once only. 

X Ques. 225. Do you swear that at the time you was at Mr. 
Judge’s office there was nothing said about making a gear connec- 
tion between the handles of the nipper opposite their fulcrum ? 

Ans. I am positive there was not. 

X Ques. 226. Did you ever receive or see a pencil sketch or a pen- 
and-ink sketch made by Mr. Judge showing a cog or pin gearing 
between the handles of the nipper ? 

Ans. To the best of my recollection, I never did. 

X Ques. 227. Did Mr. Hall ever bring you such a drawing ? 

Ans. To the best of my recollection, he never did. 

X Ques. 228. Did any one bring you such a drawing or show you 
such a drawing about the time you went in the employ of the com- 
pany? 

Ans. Not to my recollection. 

X Ques. 229. Please to look at the pencil sketch I now show you, 
marked Hall’s Ex. No. 9, and state if you did not see such a sketch 
about the time you went in the employ of the Interchangeable Tool 

Company. 
522 Ans. I did not. 

X Ques. 2380. Did you ever see such a sketch before or a 
sketch substantially like that during the first month that you were 
in the employ of the Interchangeable Tool Company ? 

Ans. I never did; only what I made myself. 

X Ques. 231. Did you make such a sketch as that yourself sub- 
stantially ? 

Ans. Not to my recollection, though I might have made one for 
my own use? 

X Ques. 232. Do you recollect of making one ? 

Ans. I do not at this time. 

X Ques. 233. How long had you been in the employ of the Inter- 
changeable Tool Company before you commenced to make the model 
Ex. D? 

Ans. Several weeks, more or less. 

X Ques. 234. Well, give some idea as to how many weeks. 

Ans. I should say, to the best of my recollection, about three 
weeks, but I cannot remember the date. | 

X Ques. 235. Did you make it yourself? 

Ans. I drew the lines and gave it to one of my men to file up, I 
making the teeth myself. 

X Ques. 236. How long was it from the time you commenced to 
make the model to the time you got it complete ? 

Ans. I should say about ten days. 

X Ques. 237. Did you make that model before Mr. Johnson made 
the model Ex. C? 

Ans. Before the model was completed. 

X Ques. 238. Did you tell Mr. Johnson to make the model Ex. C? 

Ans. I gave him orders to work upon it, and he completed it.. 
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X Ques. 239. Did anybody else work on the model Ex. C besides 


_ Mr. Johnson ? 


Ans. Not to my recollection. 

X Ques. 240. Please to give the name of the man that filed up the 
jaws of Ex. D before you cut the teeth in the handles. 

Ans. ‘Thomas Connors. 

X Ques. 241. I understand you to say that you laid out the lines 
on the plates forming the handles and that Thomas Connors filed 
the plates down to your lines, all excepting the teeth, and those you 

filed in yourself? 
523 Ans. That is correct. 
X Ques. 242. And is that true of the jaws also? 

Ans. I am not positive about the jaws, but I think he filed them 
to my lines. 

X Ques. 243. Do you recollect before that model was made of 
having any conference or conferences with Mr. Whittlesey, Mr. Hall, 
Mr. Gustam, and Mr. Johnson about improving the nipper ? 

Ans. With Mr. Hall, the first day of my employment; that was 
the substance of all our conversation upon the improvement with 
Mr. Gustam and others frequently. 

X Ques. 244. Well (whom) do you mean by others? 

Ans. Mr. Whittlesey, Mr. Johnson, and, I think, two other work- 
men. 

X Ques. 245. When you got the model Ex. D completed did you 
show it to Mr. Hall? ee 

Ans. Not at that time. 

X Ques. 246. Do you recollect of having any conference with Mr. 
Whittlesey, Mr. Hall, Mr. Johnson, and Mr. Gustam about improv- 
ing the nipper when these gentlemen I have mentioned were all 
present ? 

Ans. To the best of my recollection, I do not. 

X Ques. 247. Have you mentioned all the formal conferences you 
recollect of having had with any of these gentlemen about improv- 
ing this nipper before the model Ex. D was made? If you have not 
please do so. 

Ans. I cannot specify the times. They were frequent. We had 
no formal conference before the model Ex. D was made, except the 
first one with Mr. Hall and Mr. Gustam on the first day of my en- 
gagement with the company. 

X Ques. 248. After you had got the model Ex. D made, who did 
you show it to first ? 

Ans. To the best of my recollection, Mr. Gustam. 

X Ques. 249. Whiat did Mr. Gustam say about it ? 

Ans. He seemed very much pleased, and said you have got it, or 
to that effect. 

X Ques. 250. Did he give you any directions respecting it? 

Ans. Not to my recollection. 

X Ques. 251. How long after you had model D made was it be- 

fore you showed it to Mr. Hall? 
524 Ans. I do not recollect. 
X Ques. 252. State as near as you can. 
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Ans. It might have been two or three days or a week before Mr. 
Hall saw it. 

X Ques. 253. Did you not take pains to show it to Mr. Hall? 

Ans. Most likely I did. - 

X Ques. 254. Well, do you recollect whether you did or not? 

Ans. I always took pains to show the improvements to Mr. Hall, 
and presume I did in this instance. 

X Ques. 255. How many models like Ex. D did you make or 
cause to be made? 

Ans. Only one. 

X Ques. 256. Only one like that, or substantially like that ? 

Ans. To the best of my knowledge, I completed only one model 
like Ex. D. 

X Ques. 257. You say “ completed ;’ do you mean by that that 
you made parts of a model like Ex. D in addition to the complete 
model as it now appears ? 

Ans. I mean to say that I only made one model and one of each 
of its parts. I might have spoiled one of the jaws in making and 
_ thrown it away, replacing it by a new one, but not to the best of my 
recollection. 

X Ques. 258. Was there ever a spring in the model Ex. D? 

Ans. I do not recollect. 

X Ques. 259. What did Mr. Hall say when you showed him the 
model Ex. D? 

Ans. I don’t recollect the words; he seemed highly pleased and 
approved of it. 

X Ques. 260. After that, as I understand it, you directed Mr. John- 
son to make the model Ex.C. Is that the order in which the thing 
progressed ? 

Ans. It isnot. He had already been at work ona part of the 
model Ex. C. 

X Ques. 261. Do you mean before you commenced to make the 
model Ex. D? 

Ans. I do. 

X Ques. 262. You stated upon your examination-in-chief that you 
gave Mr. Johnson the model Ex. D and told him to make one with 
a single tooth and a corresponding cavity, and that he thereupon 
made model Ex. C. Was that the truth? 


525 (Question objected to by counsel for Johnson, as witness 
has made no such statement in testimony-in-chief.) 


(Counsel for Hall remarks that is a good way to prompt a witness, 
but he insists nevertheless that the witness did say so substantially.) 


(Counsel for Johnson insists that counsel for Hall has no right to 
make erroneous assumptions in his questions, and requests that the 
answer referred to may be read to the witness.) 


Ans. I did not so state. 
X Ques. 263. I read to you question and answer No. 30 of your 
examination-in chief: 
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Counsel reads: “ State, if you know, whose invention that con- 
struction is and what led to it.” 7 

Ans. “Moses C. Johnson’s invention. I told Mr. Johnson to take 
the model Ex. D and so construct the interlocking arrangement as 
to make it with one cut. This model C was the result.” 


Now, in the face of that answer, do you swear that Mr. Johnson 
did not make the model C after the model D and in conformity with 
your instruction ? 

Ans. He made the model C after the model D was completed. I 
mean he finished model C after model D was made. 

X Ques. 264. Was your answer to question 30 of your examina- 
tion-in-chief, which I have read to you, the truth? 

Ans. To the best of my recollection. 

X Ques: 265. Don’t you know whether it was true or not? 

Ans. It is true, to the best of my recollection. 

X Ques. 266. How could Mr. Johnson be the inventor of that con- 
struction when, in point of fact, you gave him the model D and told 
him how you wanted the model C made? 

Ans. My directions to Mr. Johnson were general, with one excep- 
tion, to wit, so construct as to make it with one cut on the machine, 
and the result was the model Ex. C, with one tooth and one cavity 
operating together. 

X Ques. 267. Now, what invention was there in the change made 
by Mr. Johnson from the model D to the model C, in so far as the 

cog connection is concerned, between the handles ? 
526 Ans. The invention consisted in the improvement of 
model C over model D, as in model D several cuts would be 
required to form the lock, whereas in model C only one was re- 
quired. 

X Ques. 268. Now, it appears by your testimony, which I have 
read to you, that you told Johnson to take the model Ex. D. and so 
construct the interlocking arrangement as to make it with one cut, 
and that Mr. Johnson did so. Now, whose invention was that, yours 
or Mr. Johnson’s? 

Ans. The demanding of one cut was mine, but the shape of the 
tooth and notch and general construction was Mr. Jolnson’s. 

X Ques. 269. Please to point out what invention there is in the 
shape of the tooth and the notch. beyond what you suggested to 
Mr. Johnson when you told him to make it with one cut. Would 
not any one that had sense enough to put two and two together 
make it as Mr. Johnson did after what you told him? 

Ans. I consider the design and form of any part of a machine an 
invention. ‘To the second part of the question I say I think not. 

X Ques. 270. Now, Mr. Adams, please to state whether in point 
of fact the cog connection in model C is made in making the nip- 
per, practically, by one cut of the milling tool. 

Ans. One cut upon each handle. 


Adjourned to December 24, 1881, at 10 o’clock a. m. - 
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DECEMBER 2417H, 1881. 
Parties met pursuant to adjournment. 


Present: Counsel as before. 


X Ques. 271. Do you recollect whether or not you had a spring 
in your model Ex. D? 

Ans. I do not; though there might have been. 

X Ques. 272. If you did not havea spring in the model, what 
could you have made the notches in the inside of the jaws for just 
above their fulcra? 

Ans. The notch was made to represent the place to insert a 

spring. 
527 X Ques. 273. You observe that the notches are there? 
Ans. Yes, sir. 

X Ques. 274. Has this model Ex. D. been in your possession ever 
since it was made? 

Ans. It has not. 

X Ques. 275. In whose possession has it been ? 

Ans. In the shop of the Interchangeable Tool Co. 

X Ques. 276. Was it made in the shop of that company ? 

Ans. It was. 

X Ques. 277. And in the time and pay of that Co.? 

Ans. It was. 

X Ques. 278. Who took it away from the shop of that company ? 

Ans. I did. 

X Ques. 279. Did you take it with the knowledge and consent of 
the tool company ? 

Ans. I asked the consent of no one. I do not know whether they 
knew of it or not. 

X Ques. 280. How did you come to carry off the property of the 
company without its knowledge or consent? 

Ans. Most of the property belonged to me. 

X Ques. 281. What part of the property in the model belonged 
to you? 

Ans. The stock of which the j jaws and handles were made. 

X Ques. 282. So you think that authorized you to carry off the 
whole of it? 

Ans. The plate and screws had been condemned as worthless. 
My authority in their employ I considered sufficient to take it to 
my home. 

X Ques. 283. When did you take it away from the shop of the 
company ? 

Ans. I do not remember. 

X Ques. 284. Has it been in your possession ever since you took 
it away from the company ? 

Ans. Up to the present time it has. 

X Ques. 285. Did you not consider the cog connection between 
the handles of the nipper a valuable improvement upon the Hall 
nipper ? 

Ans. I did. 

X Ques. 286. Did you apply for a patent for it?: 
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528 Ans. I did not. 
X Ques. 287. Did you express an intention of applying 
for a patent for it? 

Ans. I did not, to the best of my recollection. 

X Ques. 288. When you and Mr. Moses C. Johnson were at work 
for J. H. Jencks & Co. did you work together in the same room ? 

Ans. Not always. 

X Ques. 289. Were you both working in the same room when 
Johnson made the model nipper there for the Interchangeable Tool 
Company? 

Ans. I will explain: J. H. Jencks & Co. occupied two rooms; the 
one on the third floor and one on the fourth. Mr. Johnson’s place 
was in the upper room while making the model nipper. I had 
charge of a part of the work, which was being made in both rooms, 
so that I was in both rooms several times daily. 

X Ques. 290. What did Johnson make the model nipper of at 
Jencks and Company’s. 

Ans. To the best of my recollection, the parts were furnished by 
Mr. Thomas G. Hall or Mr. A. Gustam. 

X Ques. 291. By the “ parts” do you mean the drop forgings of 
which the Interchangeable Tool Co. had been making their nipper? 

Ans. I don’t know whether they were drop forgings or not; but 
I distinctly remember Mr. Johnson saying to me that the parts fur- 
nished or some of them were too small for the dimensions required 
for the new model. 

X Ques. 292. Do you know whether the parts furnished were the 
forgings of which the Interchangeable Tool Co. had been making 
their nipper; whether the forgings were drop forgings or not, and 
whether the jaws were drilled or not? 

Ans. I am not positive about the forgings, but think they were 
re — drop forgings used in the nipper. I think they were not 

rilled. 

X Ques. 298. Do you recollect of Mr. Johnson dovetailing a 
piece on the long end of the jaw lever to obtain the necessary length? 

Ans. I do. 

X Ques. 294. Now, after Mr. Johnson went to work for the Inter- 
changeable Tool Company, do you recollect of his brazing pieces of 
metal on the inside of the handles of the Jencks model nipper about 

opposite their fulcra? 
529 Ans. I can’t state positively. 
‘ X Ques. 295. Have you an indistinct recollection that he 
id? 

Ans. He reported to me that the piece dovetailed into the jaw 
lever was loose. I told him it must be fastened, but do not remem- 
ber whether this repairing was on the handles or the jaw, or both. 

X Ques. 296. Do you recollect of Mr. Johnson’s putting a new 
pair of handles in the Jencks model nipper after he went in the em- 
ploy of the Interchangeable Tool Co.? 

Ans. I do not. 

X Ques..297. Don’t you recollect that pieces were brazed on the 
inside of the handles of the Jencks model nipper, and that cog gear- 
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ing was cut in the pieces so brazed on the handle so,as to make a 
cog connection between the two handles? 

Ans. I do not. 

X Ques. 298. Do you swear that this was not done in the shop of 
the Interchangeable Tool Co.? 

Ans. I will not swear either way ; I am not positive. 

X Ques. 299. Please to examine Hall’s Ex. 20 and state, if you 
recollect, whether you put the pins in the handles opposite their 
fulera for the purpose of making the cog connection between the 
handles. 

Ans. To the best of my recollection I did. 

X Ques. 300. Was that nipper made while Mr. Whittlesey was in 
the employ of the Interchangeable Tooi Co.? 

Ans. It might have been commenced, but think it was not finished 
during his stay with the Co. 

X Ques. 301. How many nipper handles did you put pins in for 
the purpose of making the gear connection between the handles ? 

Ans. I do not recollect. 

X Ques. 302. State approximately, as near as you can recollect. 

Ans. I should say several sets, to the best of my recollection. 

X Ques. 303. In what sizes of nipper handles did you place tie 
pins? 

Ans. J (in) two sizes. 

X Ques. 304. In the size of Ex. 20 and in the size of Ex. 8? 

Ans. I did. 

X Ques. 305. Please to examine Ex. 16 and say whether you find 
a pin gearing between the two handles. 

Ans. I do. 
530 X Ques. 306. Please to state whether or not you put those 
pins in the handle or caused them to be put in at the shop 
of the Interchangeable Tool Company. 

Ans. I think I did. 

X Ques. 307. When did you put them in or cause them to be 
put in? 

Ans. I do not recollect the time. 

X Ques. 308. Did you put or cause to be put such pins In any 
nipper handles before the model Ex. D was made? 

Ans. To the best of my recollection I did. 

XX Ques. 309. Upon whose request or suggestion did you put 
them in? 

Ans. Without any suggestion or request. 

X Ques. 310. You did it of your own motion, then, as I under- 
stand you? 

A. I did. 

X Ques. 311. By way of experiment to see how the nipper would 
work with a cog connection between the handles? 

Ans. J (it) was. 

X Ques. 312. At the shop of the Interchangeable Tool Co.? 

Ans. J (it) was. 

X Ques. 318. How long had you been in the employ of the Inter- 
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changeable Tool Co. before the company changed its dies in which 
the company made its drop forgings? 

Ans. We commenced very soon upon the new models by which 
to alter the dies. 

X Ques. 314. Then, as I understand you, after you went into the 
employ of the Interchangeable Tool Co. you made a new model 
nipper, and after that new model the new dies were made? 

Ans. That is correct. 

X Ques. 315. What size was that nipper? 

Ans. No. 2, as shown by Ex. No. 10. 

X Ques. 316. Who made that model nipper after which the new 
dies were made? 

Ans. Mr. M. C. Johnson made it wholly or in part. He made the 
model principally. 

X Ques. 317. Did Mr. Johnson make a drawing of that model 
nipper? | 

Ans. Not to my knowledge. 
531 X Ques. 318. Don’t you recollect of Mr. Johnson’s making 
a drawing at his own house as overtime of a nipper? 

Ans. I do. 

X Ques. 319. State,as nearly as you can recollect, when Mr. John- 
son made that drawing. 

Ans. In the latter part of the summer of 1879. 

X Ques. 320. Where was Mr. Johnson living when he made the 
drawing? 

Ans. Boarding on Hudson street, in New York. 

X Ques. 321. Was ita drawing of the nipper of the size of Ex. 10? 

Ans. It was. 

X Ques. 322. Do you recollect of Mr. Johnson ever making a 
drawing of the nipper of the size of Ex. 10? 

Ans. I do not. 

X Ques. 323. Of what size of the nipper was the drawing that 
Mr. Johnson made in overtime, as you have stated ? 

Ans. Large size, as shown in Ex. No. 20. 

X Ques. 324. Do you recollect of Mr. Johnson making a model 
nipper for the Interchangeable Tool Company of the No. 1 size of 
the nipper? 

Ans. I never saw a model of that size while in their employ. 

X Ques. 325. Did you leave the employ of the company before 
the company moved to Milford ? 

Ans. At the time they moved. My last work was to give direc- 
tions about taking down the machinery and boxing for shipment. 

X Ques. 326. But you did not accompany the company to Mil- 
ford, as I understand you? 

Ans. I did not. 

X Ques. 327. Where did you see the model nipper of the No. 1 
size ? 

Ans. In New York. 

X Ques. 328. In whose possession was the nipper when you saw 
it? 

Ans. Mr. Henry G. Thompson’s. 

39—186 
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X Ques. 329. When did you see it, and how often? 

Ans. Since the commencement of this case. I cannot give the 
date; about the first of December, 1881. It might have been a little 
later, and only once. , 

X Ques. 330. Who made that model nipper of the No.1 size that 

you saw in the possession of Mr. Thompson ? a 
532 Ans. I do not know. i 
X Ques. 331. Did Mr. Thompson tell you who made it? 

Ans. I do not recollect. 

X Ques. 332. How many model nippers did Mr. Thompson have— 
I mean of the different sizes ? 

Ans. I do not know. 

X Ques. 383. Did you see any besides the model of the No.1 
size ? 

Ans. I did not. 

X Ques. 334. And you have no knowledge, as I understand you, 
as to where and when that model was made? 

Ans. I made two drawings, about the last of the year 1879, and 
they must have been made after that. 

X Ques. 335. What were the drawings of? 

Ans. Of nipper, three inches and one-half long, and known as 
No. 1. 

X Ques. 336. Were both drawings of the same sized nipper? 

Ans. They were. 

X Ques. 337. Who did vou make the drawings for ? 

Ans. The Interchangeable Tool Company. 


X Ques. 338. Why did you make two drawings of the same nip- : 


er? 
7 Ans. To see if I would like a different bow in the handle, that 
being the only difference between the two drawings. 

X Ques. 339. Now, these drawings were made in the latter part 
of the year of 1879. Was it in Nov. or Dec. that they were made? 

Ans. I commenced those drawings, at my own house, in the 
— of Thanksgiving or Christmas. I do not now recollect 
which. 

X Ques. 340. Please to consider carefully and state whether or 
not Mr. Moses C. Johnson did not make the model of the No. 1 size 
nipper at the company’s shop in New York. 

Ans. Not to my knowledge. 

X Ques. 341. He could not of (have) made it there without your 
knowledge, could he? 

Ans. I think not. 

X Ques. 342. Please to look at this drawing, marked Hall’s Ex. 
No. 1, and state, if you know, who made it and when it was made. 

Ans. I think, by examining that drawing, I have seen it before; 

but it had entirely passed away from my memory, and that 
033 it was made by Mr. Johnson in the shop of the Interchange- 
able Tool Company. 

a Ques. 343. State, as near as you can recollect, when it was 
made. 

Ans. I should say some time in the month of May, 1879. 
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X Ques. 344. How do you identify the drawing as having been 
made by Mr. Johnson at the time and place you have mentioned ? 

Ans. From a conversation Mr. Johnson and I had about the shape 
of the lower end of the jaw lever. 

X Ques. 345. Please to state what conversation you had with Mr. 


_ Johnson about the shape of the lower end of the jaw lever. 


Ans. It was in regard to having the jaw straight from a point 
opposite the fulcrum to the lower end instead of a circular cut, as in 
the old jaw, as it would make the jaw stronger and easier in making 
the tools. 

X Ques. 346. By the old jaw do you mean the jaws of the nipper 
No. 2 or of the old nipper as it was when you went in the employ 
of the Interchangeable Tool Co.? | 

Ans. As it was in the old nipper. 

X Ques. 347. Returning now again to Jencks’ model nipper, did 
Mr. Johnson make a new model nipper of the No. 2 size, after which 
all of the company’s nippers of that size were made, in addition to 
the Jencks model nipper and in addition to and after the skeleton 
model Ex. C was made? 

Ans. I do not remember whether he made a new model complete 
or used parts of the Jencks model. He must have made new model 
handles, as they were entirely different in shape. 

X Ques. 348. Don’t you recollect that the jaws of the old die were 
considerably broader than the jaws of the new die, and don’t you 
recollect that there was more stock in the new jaw under the throat, 


_ to get the lips over the top of the spring, in the new jaw than in the 


old? 

Ans. I distinctly recollect the reduction in the width of the jaw 
of the new forgings and increase of stock at the throat. 

X Ques. 249. Would not such changes necessitate the making of 
a new model nipper or the changing of the Jencks model nipper, 
in the particulars referred to in your last answer, to make the new 
dies by ? 

Ans. It would. 
Do4 X Ques 250. Now, do you recollect whether the Jencks 
model nipper was altered or whether.a new model nipper was 
made to make the new dies by? 

Ans. I do not. 

X Ques. 251. Do you consider yourself an expert tool-maker ? 

Ans. That is my reputation with one of the best firms in the 
country. : 

X Ques. 252. Now, in the manufacture of tools—this nipper, for 
example—you commence, as I understand it, with making a model 
nipper. You then make from that model nipper a duplicate of such 
of its parts as may be necessary, from which you make the dies in 
which the drop forgings are to be made. You then make templets, 
from the original model, and from the templets you make the milling 
tools. Please to state if I have described correctly the order of 
procedure in such cases? 

Ans. You are correct, as a general rule, but we often vary from 


that course. 
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X Ques. 253. In the case of the manufacture of this nipper did 
you have a duplicate handle and a duplicate jaw made for the pur- 
pose of making the new dies, and, if you did have such parts made, 
did you and Mr. Hall take them to ‘Hartford, to the Colt’s Patent 
Fire-Arms Manufacturing Co., to have the new dies made ? 

Ans. I am not positive about the duplicate parts neither’.am I 
that Mr. Hall accompanied me at that time to Colt’s Patent Fire- 
Arms Manufacturing Company. 

X Ques. 254. Can you swear that such parts were not made and 
that Mr. Hall did not accompany you to the Colt’s Patent Fire- 
Arms Manufacturing Company ? 

Ans. I cannot. 

X Ques. 255. Where did you last see the Jencks model nipper? 

Ans. To the best of my recollection, at the shop on Hudson St., 
in New York. 

X Ques. 256. About when ? 

Ans. Do not recollect. I have no idea of the date. 

X Ques. 257. Have you any knowledge or information as to 
where that nipper is? 

Ans. I have not. | 

X Ques. 258. Did it disappear before you left the employ of the 

Company ? 
030 Ans. I do not know when it disappeared. 

X Ques. 259. If that nipper or the jaws of that nipper 
were used as a model by which the company’s nippers were manu- 
factured, it could not have disappeared without you missing it, 
could it? 

Ans. It might, for the dimensions of a new model were changed 
so that we would have no further use for referring to the old model. 
I refer to the Jencks model. 

X Ques. 260. So you mean to be understood as saying that the 
nippers manufactured by the company were not the same as the 
model nipper from which the templates, gauges, and “ mills” were 
made? 

Ans. I do not. 

X Ques. 261. What do you mean by saying that “the dimensions 
of a new model were changed so that we would have no further 
use for referring to the old model. I refer to the Jencks model ?” 

Ans. I mean that the dimensions of the model by which the 
tools were made were different from those of the Jencks model. 

X. Ques. 262. Then, in point of fact, as I understand you, you 
did have a new model nipper in addition to the Jencks model by 
which the new dies and nippers were manufactured? 

Ans. We had a new model sufficiently perfect by which to make 
our tools. 

X Ques. 263. Now, was that new model which was sufficiently 
perfect from which to make your tools the Jencks model made over, 
or was it another model in addition to the Jencks model ? 

Ans. It was another model. 

X Ques. 264. Where is that model? 

Ans. On this table, and marked Johnson’s Ex. C. 
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X Ques. 265. And did you make the die, templets, gauges, and 
milling tools after that model ? 

Ans. We made the templets, milling tools, and, I think, the 
gauges. 

X Ques. 266. And what did you make the dies after? 

Ans. I think we made new parts for the dies. 

X Ques. 267. Do you mean new Jaws? \ 

Ans. New jaws and new handles, I think, but my mind is not 
clear about that. We were in a great hurry for the alteration of 
the dies. 


Adjourned to December 27, 1881, at 10 a. m. 


536 DECEMBER 27, 1881—10 a. m. 
Met pursuant to adjournment. 
Counsel present as before. 


X Ques. 268. In answer to X Ques. 265 you said: “ We made the 
templets, milling tools, and, I think, the gauges ” after the model Ex. 
C. Please to state which of these you made first. 

Ans. After the model, the templets would be made first. 

X Ques. 269. How long did it take to make the templets ? 

Ans. To make the templets for the whole model would probably 
take a whole week or thereabouts, but I think a complete set were 
not made. We used the model some to save time—that is, we used 
the mode] to make the mills in part. 

X Ques. 270. Do you mean to be understood as saying that you 
used the model or some parts of the model to form the mills by in- 
stead of the templets ? 

Ans. That is my impression now. 

X Ques. 271. Well, can you swear that you did? 

Ans. I am quite positive. 

X Ques. 272. But can you swear certainly that you did? 

Ans. [ don’t recollect; Mr. Johnson had the immediate charge 
of that work. 

X Ques. 273. Can you state certainly that the jaws now making 

art of the model “ Ex. C” are the same jaws that first made a part 
of that model? 

Ans. To the best of my recollection, they are. 

X Ques. 274. Have they any peculiarity or mark upon them by 
which you can identify them as the same Jaws ? 

Ans. There is the mark m which we had on our original jaws, 
meaning model or standing for model. Their general appearance 
gives me the impression that they are the same. 

X Ques. 275. Please point out the letter m as being in the model. 

Ans. (Witness points out the letter scratched in the right-hand 
jaw when the model is turned with the jaws uppermost.) I mean 
the jaw with the milling marks on the inside and outside edges. 

X Ques. 276. Was that letter put on the model at the time it 
was made to identify it as the model nipper ? 
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Ans. It was put on to indicate the model jaw. 
537 X Ques. 277. Well, when? 
Ans. I do not recollect. 

X Ques. 278. Well, do you recollect of seeing it when the model 
was at the works of the Interchangeable Tool Co. ? 

Ans. I have that impression, but am not positive. 

X Ques. 279. Could you distinguish a nipper jaw made in the old 
dies from a jaw made in the new ones ? 

Ans. I think I could. 

X Ques. 280. Please to examine Hall’s Ex.’s Nos. 17 and 18 and 
state if either of those were made in the new die; and, if so, which 
of them. 

Ans. I should say that Hall’s Ex. No. 18 was made in the new 
die. 

X Ques. 281. Was the long end of the jaw made from the old 
die thicker or thinner than the long end of the jaw made in the 
new die? 

Ans. I do not recollect. 

X Ques. 282. Do you recollect whether or not they were about 
the same thickness in the rough ? 

Ans. I do not. 

X Ques. 283. In milling the new nipper jaws how much material 
did the milling tools cut off from the sides of the long end of the 
jaws? 

Ans. My instructions were to leave in the forging twenty thou- 
sands) thousandths) for finish, but they would vary from that to 
thirty-five thousands (thousandths) ; perhaps more. 

X Ques. 284. Your instruction to whom ? 

Ans. Colt’s Patent Fire-Arms Manufacturing Company. 

X Ques. 285. Do you mean that you instructed the Colt’s Patent 
Fire-Arms Manufacturing Co. to make the forging so as to leave a 
cut for the milling tool on each side of the long end of the lever of 
about ten-thousandths of an inch ? 

Ans. That is the amount of the cut intended all over the jaw of 
the nipper, except a few points. These points were the edge of the 
jaw, and in the circular cut below the edge, and for the spring seat. 

X Ques. 286. State if you recollect of seeing Mr. Whittlesey file off 
the sides or cheeks of the jaws of the skeleton model Ex. C for Mr. 
Johnsoi. 

Ans. I do not recollect. 

X Ques. 287. Are you certain that Mr. Johnson made the jaws 
of model C out of a pair of old jaws—I mean the jaws as they were 

before the dies were altered ? 
538 Ans. I am not positive. 

_X Ques. 288. Please to examine the milling-vise jaws com- 
prising Hall’s Ex. 19 and state if you recognize them as the first 
milling-vise jaws you had made for the Interchangeable Tool Com- 

any. 
4 ine They have the general appearance of the first milling-vise 
jaws made for the Interchangeable Tool Co. 

X Ques. 289. State if you recollect who made them. 
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Ans. To the best of my recollection, Mr. Moses C. Johnson did the 
greater part of the work on them. 

X Ques. 290. What is the object of the pins on the inside of these 
jaws ? 

Ans. They make a seat and stop for the nipper jaw while milling. 

X Ques. 291. By the expression “seat and stop” do you mean 
that the pins form a support for the nipper jaw to rest upon while 
milling, and at the same time serve as a gauge, by which, in connec- 
tion with the mills, the width of the nipper jaw is formed? 

Ans. I mean that the several pins locate the nipper jaw in the 
vise jaw, so that when the machine is properly adjusted the same 
amount of stock will be removed from each jaw. 

X Ques. 292. Is the effect of that operation to make all the jaws 
of exactly the same width ? 

Ans. It is, with the exception of the differences in the stock and the 
wearing of the mills. 

X Ques. 293. What do you mean by “ the differences in the stock 
and the wearing of the mills” in your last answer? 

Ans. Some of the jaws are not properly annealed, consequently 
are much harder than others, and by constant milling the mills are 
worn away 

X Ques. 294. But, as I understand you, the intention is that the 
“mills,” taken in connection with the milling-vise jaws, shall cut 
the nipper jaws all exactly alike, provided the forgings have been 
properly annealed and the milling tools are in their normal condi- 
tion ? 

Ans. Precisely so. 

X Ques. 295. Please to take the milling-vise jaws, Hall’s Ex. No. 
19, and the jaw making part of model C, having the letter scratched 
onto it, to which you have referred, and state whether or not in 
your opinion it was milled in these jaws. 

Ans. I do not know. 
539 X Ques. 296. Well, what is your opinion about it, I asked 
you? 

Ans. I have no opinion about it. 

X Ques. 297. Do you decline to express an opinion upon the sub- 
ject ? 3 
Ans. I have no recollect (recollection), and therefore cannot ex- 
press an opinion. 

X Ques. 298. Do you mean that you do not recollect whether 
that jaw was milled in that milling-vise jaw or not? 

Ans. I do not. 

X Ques. 299. What did you mean by your answer when you say 
I have no recollection, and therefore cannot express an opinion ? 

Ans. I mean that my recollection is so indistinct upon this point 
that I cannot express an opinion. 

X Ques. 300. It is not a question of recollection at all, but a ques- 
tion of opinion upon the facts before you. You have the milling- 
vise jaws and the jaw of the model before you. Now please to state 
whether in your opinion upon the appearance of the nipper jaw it 


ate RV 2 ON a ee ae te we p . — 
eer — ee ms I ati lo ihe Fe a ee ee 


308 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


was milled in these milling-vise jaws and with the milling tools 
used in connection with that. | 

Ans. It is my opinion that it was held in some jaw; it might 
have been the vise jaws referred to or it might not have been. 

X Ques. 301. Well, what is your opinion? Was it held by these 
jaws or not, and milled with the tools made to work in connection 
with these jaws? 

Ans. It has the appearance of being used for adjusting the ma- 
chines for use, and by accident or intention the jaw was ‘milled ; 
but I have no knowledge. In adjusting the mills the jaw might 
have been used in the vise. 

X Ques. 302. You will observe that the jaw of this model nipper, 
Ex. C, when put in the milling-vise jaws with its outside up and 
placed down upon the pins its surface falls below the surface of the 
vise jaws. Do you observe that fact ? 

Ans. I do. 

X Ques. 303. How could that model jaw be used to adjust the 
milling tools by, that state of facts existing, and still have the marks 
of the milling tool on it all round ? 

Ans. The pin upon which the jaw rests may have been reduced 
since, but I have no recollection, Mr. M. C. Johnson having had 

immediate charge of this work. 
540 X Ques. 304. What object could there be in using that 
model to adjust the milling tools by after the milling-vise 
jaws had been made? 

Ans. The custom is to adjust the mills to the milling-vise jaws 
and not the milling-vise jaws to the mills. The model nipper Jaw 
might have been used for this purpose. 

X Ques. 305. Why should the model nipper jaw be used at all in 
the adjustment of the mills to the milling-vise jaws? 

Ans. There are several mills used in forming one edge. These 
mills are made soas to be extended or contracted to correspond with 
the form of the model nipper jaw. If this set of mills when together 
would mill the piece too short we expand them by putting paper 
washers between them and use the model or templets for that ad- 
justment. 

X Ques. 306. Must not the mills correspond exactly in their con- 
formation to the milling-vise jaws? 

Ans. Not necessarily. 

X Ques. 307. Well, don’t they in point of fact? 

Ans. Oftentimes they do not. 

X Ques. 308. When did you ever see a set of mills that did not 
correspond with the milling fixtures that holds the thing to be 
milled ? 

Ans. I used them myself often. 

X Ques. 309. What for? 

Ans. In numerous kinds of mechanical work. 

X Ques. 310. Well, specify the kinds of work. 

Ans. Almost all kinds of jobbing. 

X Ques. 311. Well, specify the kind of work and when and where 


you did it. 
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Ans. On tool-work and in work of that general description at 
Pratt & Whitney Company, Interchangeable Tool Company, E. 
W. Bliss, and during the last ten years. It was a very common 
thing. 

X Ques. 312. Can’t you fix the date any nearer than ten years, 
and can’t you specify the thing on which you used your milling 
tools in that way? Please to specify the work which was done by 
you in the shops of the Interchangeable Tool Co. 

Ans. The cutting mills at the Interchangeable Tool Co.’s shop; 
and on parts of Devoeh’s improved soldering machine, Brooklyn, N. 
Y.; at the shop of E. W. Bliss, and on gauges at the shops of Pratt 

& Whitney Co. 
O41 X Ques. 313. What kind of milling fixtures or vise did you 
cut the “ mills” at the Interchangeable Tool Co.’s shop? Was 
not that done on an index milling machine? 

Ans. It was. 

X Ques. 514. Did you ever see a competent tool-maker in manu- 
facturing new tools take the parts of his model nipper and put them 
in the milling fixture or milling-vise jaws for the purpose of adjusting 
his milling tools by ? 

Ans. I do not recollect. 

X Ques. 315. Would you not look upon a tool-maker that would 
pursue that practice as little better than an idiot? 

Ans. Such a tool-maker might be called a little careless. 

X Ques. 316. How do you account for the blunt edge on one 
of the jaws of the model nipper? I mean that jaw that has the 
letter on. 

Ans. I do not pretend to account for it. 

X Ques. 317. Why should the edge of one jaw be blunt and the 
other sharp ? 

Ans. I do not know. 

X Ques. 318. Was it made originally with a blunt edge? 

Ans. I do not know. 

X Ques. 319. If the jaw was made with a sharp edge it would 
have a sharp edge still, unless it was taken off by the milling tool, 
would it not? 

Ans. It might have been taken off by a file or by some other in- 
strument. I have no knowledge or recollection of it. 

X Ques. 320. During the time that you was superintendent of 
the Interchangeable Tool Co. were the men all under your direction 
and supervision ? 

Ans. They were directly or indirectly. 

X Ques. 321. Did you give Mr. M.C. Johnson the plates out of 
which the handles of Ex. C were made? 

Ans. I did. 3 

X Ques. 322. Where was Mr. Thomas G. Hall’s office during the 
time that you were superintendent of the Interchangeable Tool Com- 
many? 

Ans. I did not know that he had any office, except that he was 
president of the Interchangeable Tool Co. 
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X Ques. 323. Where did the Interchangeable Tool Co. have its 
office? 
542 Ans. At their shops in the American Express building, in 
Hudson street, New York. 

X Ques. 324. How often did Mr. Thomas G. Hall visit the office 
and works of the Interchangeable Too] Co. during the time that you 
was superintendent ? | 

Ans. His visits were not frequent for the first six months or so— 
perhaps once a week. Sometimes I should say two weeks apart. 

X Ques. 325. Who of the men in the Interchangeable Tool Co.’s 
shop gave Mr. Johnson the credit of having invented the improve- 
ments upon this nipper involved in this interference ? 

Ans. To the best of my recollection, they all gave him the credit. 

X Ques. 326. Please to mention the names. | 

Ans. Mr. Whittlesey and myself, and I never heard a doubt ex- 
pressed from the rest. 

X Ques. 327. Did Mr. Johnson ever claim to you to be the in- 
ventor? 

A. Not in those words, but in substance. 

X Ques. 328. Did he ever express to you a determination to apply 
for a patent for it? 

Ans. I do not recollect. 

X Ques. 329. Previous to this so-called improvement of Mr. John- 
son was not the Hall nipper composed of two side plates, the inde- 
pendent fulcra for the jaw levers and the hand levers, the jaw levers 
provided with cutting edges, and the V-shaped spring between the 
jaws ? 

Ans. Those are some of the parts of which it was composed at the 
time of ny engagement with them. 

X Ques. 3380. Now upon that nipper, as it was when you went 
into the employ of the Interchangeable Tool Co., you put the section 
of the interlocking cog gearing, as it appears in model Ex. D. After 
that had been done what was there left for Mr. Johnson to invent 
which makes a part of the combination which is the subject-matter 
of this interference ? 

Ans. Mr. Johnson improved upon my interlocking of the handles, 
so that instead of having a number of teeth upon each handle, as in 
the model Johnson’s Ex. D, he had but one tooth and one notch, as 
in Johnson’s Ex. C. In Ex. D it would require several cuts on the 
machine on each handle, whereas in Johnson’s Ex. C only one cut 

on each handle is required. By cut I mean operation. 
043 X Ques. 331. Have you ever presented a claim or made out 
a claim against the Interchangeable Tool Co. for this inven- 
tion ? 

Ans. I have not. 

X Ques. 332. Why did you leave the employ of the Interchange- 
able Tool Co.? 

Ans. I became dissatisfied. 

X Ques. 333. Did you leave the employ of the company of your 
own motion or was you dismissed ? 

Ans. I resigned of my own accord. 
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— 
: X Ques. 334. Have you ever been in the employ of Henry G. 
Thompson ? 
Ans. I have not, directly. 


(Witness desires to add the following to his answer to question No. 
330: Mr. M. C. Johnson also proposed to me to leave the lips just 
above the spring as long as possible, as it would prevent cuttings 
and chips from falling into the spring.) 


Redirect examination by THEo. G. ELtis, Esq. : 


' R. D. Ques. 335. In making “ mills” for cutting out articles of 
metal what effect has the tempering of such mills after they are 
made upon their general shape? 
| Ans. They almost invariably change their shape, more or less, 
| according to their shape and size. 
R. D. Ques. 336. State if you know how they are brought back 
| to their proper form. 

Ans. The mechanical term used is adjusting, and they are brought 
back to their proper shape by grinding and scraping ; also by putting 
paper washers between the different mills. The grinding and scrap- 

| ing gives their proper shape and paper washers their proper length. 
| R. D. Ques. 337. What method is used to test the mills to find if 
—_ they are in proper adjustment? 
: Ans. They are tried by the templet or model. 
| R. D. Q. 338. If tha mills were made from one of the Jaws of Ex. 
| C,as a templet, and the mills were adjusted by the same Jaw as a 
| templet, would it or not account for the scratches or marks evidently 
| made upon one of those jaws by a milling tool ? 
| 544 Ans. I can account for it in no other way. 
| R. D. Q. 389. Was it or not a custom in the shops of the 
| Interchangeable Tool Co. to make models with the letter “ m?” 

Ans. That was my instruction. 

R. D. Q. 340. Who did such marking in the shop of the Inter- 
changeable Tool Company ? 

Ans. I kad the impression that Mr. Johnson and Mr. Whittlesey 
both have marked pieces that way. 


(Counsel for Johnson would here state on the record that he has 
had no conversation whatever with the witness since his examina- 
ny tion this morning.) 
(Witness desires to explain as follows, to wit: In regard to the 
drawing marked Hall’s Ex. No. 1, I am less positive in regard to my 
| “ testimony. In identifying the drawing in, my testimony Il exam- 
ined more especially the shape of the jaw where it comes in contact 
| with the handle lever, and remember distinctly the conversation 
| with Mr. Johnson in regard to its shape. It might have been from 
another sketch of the jaw instead of the one of Ex. No. 1.) 


JAMES M. ADAMS. 
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(1), Henry G. THoxrpson, of the town of Milford, in the State of 
Connecticut, being duly sworn, doth depose and say, in answer to 
interrogatories proposed to him by THEODORE G. ELLIs, Esq., coun- 
sel for Moses C. Johnson, as follows, to wit: 

Ques. 1. What is your name, age, residence, and occupation ? 

Ans. My name is Henry G. Thompson; age, sixty-three; [| , re- 
side in the town of Milford, and [am a manufacturer of machinery. 

Ques. 2. Are you acquainted with the Interchangeable Tool Co. 
of New York? And,if you are, state when you first became ac- 
quainted with said company and under what circumstances. 

Ans. Iam. I first became acquainted with the Interchangeable 
Tool Co. in the month of February, 1880. They applied to me to 
purchase or rent the engine, boiler, shafting, and fixtures in the 

Milford steam-power building in the town of Milford. 
545 Ques. 3. Are you acquainted with Thomas G. Hall, the 
president of said company, one of the parties to this interfer- 
ence? 

Ans. I am. 

Ques. 4. Did you have anv conversations or transactions with Mr. 
Hall about the time of your first acquaintance with said company ? 
If you had, state generally what they were. 

Ans. On the 12th day of February, 1880, two gentlemen called 
upon me, one of them Mr. A. Gustam, who introduced to me Mr. 
Thomas G. Hall, as president of the Interchangeable (Tool) Company. 
Mr. Hall stated to me that they had made arrangements with the 
Milford Steam Power Company for the rental of their property, with 
the right of purchase, provided they could arrange with me for the 
engine, boiler, shafting, and fixtures. They wanted to know what 
my price was and terms for the purchase of the property or rental 
of the same. ‘They said that they were poor in funds at that time. 
I gave them a price, remarking at the time that if the business was 
as good as it was represented, as I was not in waut of cash, I would 
dispose of it to them and take pay therefor in stock of the company, 
provided they would give answers to such questions as I might ask 
and their answers were satisfactory as to their standing and respon- 
sibility. 

(Answer objected to by counsel for Hall upon the ground that it 
is utterly impertinent and immaterial, and gives notice of motion 
that upon the hearing he will move to strike out the answer.) 

(Counsel for Johnson here states that the testimony now offered 
is for the purpose of showing the relation of the parties and clearing 
up and explaining much of the irrelevant testimony which has been 
elicited from witnesses upon the cross-examination.) 

(Counsel for Hall renews his objection and insists that if it refers 
to anything that is irrelevant it is inadmissible and can only serve 
to burden the record and embitter the controversy. 


Ques. 5. State whether or not Mr. Thomas G. Hall made the 
statements you required and what they were. 


(Same objection and same notice.) 
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546 Ans. In answer to my questions Mr. Thomas G. Hall stated 

to me that there was not any liability of the shareholders; 
2d, that the company had voted to increase their capital stock from 
fifty thousand to seventy-five thousand dollars, for which they had 
applications at the par value thereof, which they had declined, as 
they could dispose of it at a premium of 23 to 5 per cent.; 3d, that 
with an increased capital stock the company would be entirely out 
of debt and have ample means with which successfully to prosecute 
their business; 4th, that the company was manufacturing their nip- 
pers at a cost of 28 cts. a pair, which they were selling at $9 per 
dozen ; 5th, that they expected to declare a dividend in the spring 
of 1881; 6th, that the Co.’s patents, which they owned, covered the 
compound lever as applied to cutting nippers, also the side plates, 
thereby securing to them a monopoly in their manufacture; 7th, in 
addition to which the company had control of his patent self-adjust- 
ing vise, from which they expected large returns. 

(Answer objected to upon the grounds before stated, and upon the 
further ground that the witness read his answer from a written 
paper; that even if it be true it is an unwarrantable exposure of a 
confidential communication.) 

Ques. 6. State whether or not you sold the property you have be- 
fore named, to wit, engine, boiler, shafting, and fixtures, to the In- 
terchangeable Tool Company, and what, if anything, you received 
in pay for it. 

(Same objection.) 

Ans. I did, and received in payment thereof 67 shares of the 
stock of the Interchangeable Tool Company. | 

(Answer objected to as before.) 


Ques. 7. State, if you know, when the Interchangeable Tool Com- 
pany commenced the manufacture of nippers at their factory in 
Milford. 


(Objected to as before.) 


Ang. They commenced on the first day of March, 1880, to run 
their machinery for the manufacture of nippers. 


547 (Same objection as before.) 


Ques. 8. As a stockholder in the Interchangeable Tool Company, 
did you or not make yourself familiar with what was being done by 
the company and by the workmen in their shop ? 


(Question objected to as impertinent, irrelevant, and immaterial.) 


Ans. I did. 
Ques. 9. State whether or not you made any investigation with 


regard to the statements made to you by Mr. Hall that you have be- 
fore named. And,if you did, what was the result ? 


(Same objection as before.) 
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Ans. I did make an investigation and I found that the first state- 
ment Mr. Hall made to me about the liability of the shareholders 
was not true, from the fact that the company had failed to file their 
annual statements with the county clerk, as required by statute; as 
to the second statement, I found that instead of the stock being ata 
premium of from 23 to 5 per cent. it could not be sold at 50 cents 
on a dollar; as to the 3d statement, I could not say, for the company 
never sold their stock and never had the means to put them out of 
debt; as to the 4th statement, in regard to the cost of the company’s 
nippers, I would state that, being a stockholder, I had the right of 
access to the company’s books, and I spent the better part of three 
days in investigating the cost of the nippers as then manufactured 
by the company. The result was that instead of the nippers cost- 
ing 28 cents they were costing them nearer 78 cents per pair; as 
to the 5th statement, that they expected to declare a dividend in the 
spring, they never did make any, but did make a dividend of fifty 
cents on a dollar of their indebtedness to their creditors, payable in 
their own notes; as to the 6th statement, as to the claims which 
they owned as to the compound lever as applied to cutting nippers, 
also the side plates, thereby securing to the company a monopoly of 
their manufacture, I found to be false; and as to the 7th, regarding 
Mr. Hall’s self-adjusting vise, I found that his patent was invalid, 
from the fact that the same idea or device had been patented before 
in the year 1861, which then made it common property. 

548 (Answer objected to upon the grounds before stated, and 
notice of motion to strike out given. 

Ques. 10. Did you or not communicate the result of your investi- 
gations to Mr. Thomas G. Hall, and, if you did, what conversations 
did you have on the subject ? 

(Question objected to as immaterial.) 

Ans. I did communicate with Mr. Hall upon two points: First, 
as to the cost of the nippers, in which I showed him that the com- 
pany were not getting the cost of the nipper back again at the price 
at which they were sold, and, as to the second point, that the com- 
pany had no claim upon compound levers and side plates as applied 
to cutting nippers. 

(Answer objected to as before. 


Ques. 11. When was your attention first called to the construction 
of the nippers manufactured by the Interchangeable Tool Company 
and their relations to the claims of Hall’s patent of November Sth, 


1878? 
(Objected to as before.) 


Ans. My attention was first called to the cutting nipper as manu- 
factured by the company by one being shown to me by Messrs. Hall 
and Gustam on the 12th day of February, 1880. 


(Answer objected to as before.) ; 
Adjourned to December 28th, 1881, at 10 a. m. 
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549 DECEMBER 287TH, 1881, at 10 a. m. 


Met pursuant to adjournment. 
Counsel present as before. 


Ques. 12. Did you or not about this time that your attention was 
first called to the cutting nipners have any conversations with Mr. 
Thomas G. Hall with regard to his patent of November 5th, 1878, 
filed in this case as an exhibit and marked Hall’s Ex. No. 7, and its 
relations to the nipper as then manufactured? If you did, please 
state what those conversations were in substance. 


(Objected to as immaterial and irrelevant; notice of motion to 


strike out as before.) 


Ans. Subsequent to the first day of March, 1880, I had several 
conversations with Thomas G. Hall respecting the nipper being 
manufactured by the company and his patent of the 5th of Novem- 
ber, 1878, to which I called his attention, stating that he had no 
claim for the compound lever as applied to cutting nippers, neither 
for the side plates which he assured me on the 12th day of Feb- 
ruary, 1880, were covered by his patent ; in reply to which he stated 
that his patent of 1867 covered the compound lever. 


(Answer objected to as incompetent and immaterial; notice of 
motion to strike it out at the hearing.) 


Ques. 13. State whether or not in consequence of these conversa- 
tions and investigations you had any examination made of the state 
of the art; and, if you did, state who made such examination and 
what was the result. 


(Objected to as incompetent, irrelevant, and immaterial.) 


Ans. Subsequent to the company’s delivering to me 67 shares of 
stock of the Interchangeable Tool Company on the 31st day of 
March, 1880, I made up my mind to thoroughly investigate 
550 ‘this nipper business, and my first step was to go to Boston and 
secure the services of my attorney, George W. Gregory, to 
proceed to Washington and thoroughly post me up as to the state of 
the art in the manufacture of cutting nippers; from whom I subse- 
quently learned that the first patent issued by the United States 
Government which showed the compound levers in bolt cutters was 
issued to J. N. Wallace on the 27th day of December, 1864, No. 
45659. I also found that the first patent to show the interlocking of 
the handles by means of gearing or gear teeth was issued to Wallace 
& Whitbeck on the 21st day of March, 1865, No. 46960. That \ was 
for bolt cutters. 

I also found that the first patent ever issued for cutting nippers, 
showing the interlocking of the handles by means of gear teeth, with 
the compound lever and side plates, was issued on the 5th day of 
June, 1866, No. 55366, to D. D. Robinson. 

Talso found a patent issued to Thomas G. Hall for cutting nip- 
pers, on the 14th day of May, 1867, No. 64664, did not claim any 
compound. lever by itself, but that ‘Mr. Hall’s ‘patent was an exact 
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copy of a patent issued to W. Nash on the 3d day of January, 1865, 
being numbered 45738, with the exception that Mr. Hall had sub- 
stituted a straight cutting edge instead of a circular one. I also 
found that the patent issued to Thomas G. Hall for cutting nippers, 
bearing date the 5th day of November, 1878, No. 209,677, was y's in 
use by the Interchangeable Tool Co. | 


(Answer objected to upon the same ground as the question is ob- 
jected to, and same notice to strike out given.) 

(Counsel for Johnson gives notice to counsel for Hall that the 
official records of the Patent Office relating to the patents named in 
the foregoing answer will be used at the hearing of this interference 
at the United States Patent Office.) 


Ques. 14. Are you acquainted with Mr. Moses C. Johnson, one of 
the parties to this interference? If you are,state when you first be- 
came acquainted with him. 

Ans. I am acquainted with Moses C. Johnson, ana I first became 
acquainted with him when the company moved into the shop at 

Milford. He was acting as superintendent. 
551 Ques. 15. Did you have any conversations with Mr. Moses C. 
Johnson with regard to the invention of the improvements in 
cutting nippers which form the subject-matter of the present inter- 
ference? If you did, please state when you first had such conversa- 
tions and generally what they were. 


(Objected to as being incompetent and immaterial, and especially 
upon the ground that any conversation that the witness may have 
had with Mr. Johnson at that time cannot be evidence upon any 
issue in the case.) ) 


Ans. I did have several conversations with Mr. Johnson about the 
improvements made in the cutting nipper then manufactured by 
the company, and asked him how it was that all of the nippers be- 
ing made by the company were stamped, bearing the date of Hall’s i 
patent of the 5th of November, 1878, whereas there was not a parti- 
cle of the nipper, as then manufactured, that was covered by his 
claim. In reply he stated that the nipper, as then being manufact- 
ured, in combination, was his own. 


Se ae 


(Answer objected to as before.) 


Ques. 16. Did you or not make any offers to purchase Mr. John- 
son’s invention? And,1if you did, state what the offer and condi- = 
tions were. | 


(Same objection and notice as before.) 


Ans. Mr. Johnson had previously informed me in one of his con- | 
versations on this subject that he was going to apply for letters 
patent for the improvements on the nipper, as then manufactured by 
the company, he stating at the same time that a party in New York 

the name [ do not now recollect) stood ready to give him five hun- 
dred dollars for the patent and be at the expense of securing the 
same. In reply to which I stated that his saying that he invented 
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the nipper, or Mr. Hall saying the same, would not amount to any- 
thing in case a patent was issued to him and an interference declared, 
in consequence of a subsequent application that might be made by 
Mr. Hall for the same thing; that if he would give me the names of 
parties by whom he could prove that the improvements, as 
552 then applied to the nippers then being manufactured by the 
company, were his own and would give me thirty days to in- 
vestigate, and I was satisfied that he was the inventor, I would give 
him one thousand dollars in the stock of the Interchangeable Tool 
Company and be at all the expense of securing the patent. 


(Same objection and same notie¢e as before.) 


Ques. 17. Did you or not purchase Johnson’s invention on the 
terms you have above stated, and was the patent issued to you as as- 
signee ? 

(Same objection and same notice as before.) 


Ans. I did purchase the invention from Mr. Johnson, and the pat- 
ent was issued therefor, through my attorney, George W. Gregory, on 
the 5th day of October, 1880, and duly assigned to me before the 
issue of letters patent. 


(Same objection and same notice as before.) 


Ques. 18. Mr. Thomas G. Hall, in giving his testimony in this 
interference, has stated that he never heard of Mr. Johnson making 
any claim to the invention now in dispute. Do you or not know of 
anything to the contrary? If you do, please state what you know 
about it. | 

Ans. Mr. Thomas G. Hall, early in the month of May, 1880, did 
of his own accord inform me that he understood that Mr. Moses C. 
Johnson claimed to be the inventor of the nipper as then constructed 
by the company. 

Ques. 19. Mr. Thomas G. Hall has stated in this interferenee that 
the Interchangeable ‘Tool Company paid Mr. F. A. Prescott, of 
Washington, D. C., about six hundred dollars for his services, and he 
also stated that the overtures made by said Prescott to Moses C. John- 
son and the services, on account of which he wrote to the company 
for cash, under date of the 14th of March, were entirely unknown 
to the company. State what you know about this matter. 

Ans. I was present on the 12th day of October, 1881, at the time 
Mr. Hall gave that evidence in the office of Mr. Broadnax, in New 
York city. Subsequent to the adjournment of that day’s proceed- 
ings, I went to the Union League Club, on Fifth avenue, in New 
York city, and wrote a letter to F. A. Prescott, of Washington, D. C., 

stating in substance Mr. Hall’s testimony, and that he had 
553 put in as exhibit his letter of the 14th of March, 1881, in 
which he calls upon the company for the sum of one hun- 
dred and twenty-five dollars for securing evidence in the interference 


now pending, and I particularly asked him to answer two questions: 


First, is it true that the Interchangeable Tool Company have paid 
you six hundred dollars for services rendered in this case? Second, 
41—186 
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is it true that you made overtures to Mr. Johnson to sign certain 
papers for a pecuniary consideration, without the knowledge and 
assent of the company or any of its officers? In reply to which I 
received from Mr. Prescott a letter dated October 21st, 1881, and 


which reads as follows: 
“1329 F Srreet, WASHINGTON, 21st Oct., 1881. 


“Drar Srr: Having been out of town, I have only now received 
your favor of the 12th inst. In reply I have to say that Mr. Hall’s 
testimony is in many respects totally false. I have not yet deter- 
mined whether I can with propriety testify in the case, nor whether 
my business in Washington would permit my absence for that pur- 
pose; and so far as any vindication of myself is concerned I can, 
if necessary, reach it in another way. I have written Gen. Ellis, 
asking the loan for one day of the testimony in the case, which I 


desire to examine. 
“Your obedient servant, KF. A. PRESCOTT. 


“ Henry G. Thompson, Esg., Milford, Conn.” 


(This letter offered in evidence by counsel for Johnson and marked 
Johnson’s Ex. E.) 

(Answer and exhibit objected to upon the ground that it is in- 
competent and immaterial, and upon the further ground that it is 
irresponsive; that the question calls for what the witness knew and 
was not objected to because counsel thought it might bring out some 
facts or actual knowledge possessed by the witness relevant to the 
question, but as the answer is mere hearsay anda letter from another 
person not under oath it — utterly inadmissible as evidence for any 
purpose, and counsel gives notice of motion to strike it out.) 


Ques. 20. Were you present when Mr. Thomas G. Hall 

554 first heard that Moses C. Johnson had the patent granted 

upon improvements in cutting nippers, dated October 5th, 
1880? 


(Question objected to upon the ground that it was impossible for 
the witness to know where Mr. Hall first heard of the Johnson pat- 
ent, and upon further ground that it is immaterial.) 


Ans. I believe I was. 

Ques. 21. Did you have a conversation with Mr. Thomas G. Hall 
after this patent was granted relative to said patent? If you did, 
please state what that conversation was. 


(Question obje:ted to as incompetent and iinmaterial.) 


Ans. I did, with Mr. Hall and other members of the company, 
several times, and the ground then taken by the company was that 
Mr. Johnson had no rights to the patent, as he was paid for his time 
and services by the company, to whom the patent rightly belonged. 
They also denied that Mr. Johnson got up the invention. 


(Same objection as before.) 
(Question and answer withdrawn by counsel for Johnson.) 
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Ques. 22. Is there anything else relative to the transactions and 
conversations between yourself, Mr. Thomas G. Hall, Mr. Moses C. 


Johnson, or the members of the Interchangeable Tool Company 


that you would like to state as having a bearing upon the present in- 
terference? If there is, please state it. 


(Question objected to as being vague and indefinite and as not in- 
tended to confine the witness’s answer to such matter as may be com- 
petent and material upon any question involved in this contro 
versy.) | 


Ans. At the time the company were first informed that I owned 
the patent issued to Moses C. Johnson for improvements on cutting 
nippers, the ground the company assumed was that Moses C. 
Johnson, being an employee of the company, had no rights to the 
patent; secondly, that the nippers having been on the market and 
in public use before the application was made the patent was in- 

valid. I subsequently met the company at their request, at 
555 _— the office of their attorney, in New Haven, and, at their re- 
quest, fixed a price for which I would transfer the patent to 
them, the price being $3,000, which they declined, that being but a 
trifle more than what my connection with the company had cost 


me. 
(Objected to as incompetent and immaterial.) 
Examination-in-chief closed. 


(Counsel for Hall declines to cross-examine the witness, but insists 
upon his objections and renews his notice of motion to strike out 
all of the questions and answers of the witness’s testimony to which 


he has objected.) 
HENRY G. THOMPSON. 


Testimony on behalf of Johnson is closed. Stipulated by and be- 
tween the counsel for Johnson and the counsel for Hall that the 
exhibits in this ease shall remain in the hands of the respective 


counsel until the evidence is in. 
THEO. G. ELLIS, 


Att’y for Johnson. 
‘ AMOS BROADNAX, » 
Att’y for Hall. 
STATE OF seg — meh se 
County of New Haven, 


Taomas G. HALL vs. Moses C. JOHNSON. 


I, Julius Twiss, a notary public within and for the county of New 
Haven and State of Connecticut, do hereby certify that the foregoing 
depositions of James M. Adams and Henry G. Thompson were taken 

on behalf of Moses C. Johnson, in pursuance of the notice 
556 hereto annexed, before me, at my office, rooms Nos. 5 and 6, 
No. 69 Church street, in the city of New Haven, in said 


a * 
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county, on the 22d, 23d, 24th, 27th, and 28th days of December, 
1881; that said witnesses were by me sworn before the commence- 
ment of their testimony; that the testimony of each of said wit- 
nesses was written out by myself; that the opposing party, Mr. 
Thomas G. Hall, with his counsel, were present during the taking 
of said testimony; that said testimony was taken at No. 69 Church 
street, in the city of New Haven and county aforesaid, and was 
commenced at 10} o’clock a. m., on the 23d day of December, 188], 
was continued, pursuant to adjournments, on the 23d, 24th, 27th, 
and 28th days of December, 1881, and was concluded on the 28th 
day of said month; that I am not connected directly and indirectly 
in the matter in controversy. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at the city of New Haven, in said county, this 28th 
day of December, 1881. 


[ SEAL. | JULIUS TWISS, 
Notary Public. 


957 In the Supreme Court of the United States. 


Henry G. THompson, Appellant, 
against 


Tuomas G. Hatu, JAmgEs F. OLiver, SAMUEL LEOPOLD, and Davip 
L. Harris, Respondents. 


It is hereby agreed and stipulated by the parties to this suit and 
appeal that all the original exhibits, certified as such by B. Lincoln 
Benedict, clerk of the circuit court for the second circuit and eastern 
district of New York, now on file with and under control of the 
clerk of this Court, shall be included in and form part of the tran- 
script of record herein, and may be read and referred to on the hear- 
ing of this appeal as parts thereof. 

The Exhibit “ Interference Record” to be printed by the clerk 
before the hearing. 


Dated New York, January 17th, 1889. 


HORACE BARNARD, 
Counsel for Appellant. 
AMOS BROADNAX, 
Counsel for Appellee. 


558 [Endorsed :] Sup. Court U.S. Oct’r term, 1888. No. 186. 
Henry G. Thompson, app’t, vs. Thos. G. Hall et al. Stipula- 
tion as to “interference record ” & making exhibits part of record. 
[Stamped :] Office Supreme Court U. S. Filed Jan. 19, 1889. 
James H. McKenney, clerk. 
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559 In the Supreme Court of the United States. 


Henry G. Tuompson, Appellant, 
against 
THomas G. Hatt, JAMeEs F. Otiver, SAMUEL LEopoLn, and DaAvip 
L. Harris, Respondents. 


It is stipulated and agreed by the parties to this suit and appeal 
that the annexed “ Defendants’ Exhibit No. 2, Drawing Kennedy 
Nipper,” may become part of the transcript of record herein and may 
be inspected and referred to in the hearing of the appeal, the same 
to be printed by the clerk before the hearing of this appeal. 


Dated January 17th, 1889. 
HORACE BARNARD, 
Counsel for Appellant. 
AMOS BROADNAX, 
Counsel for Appellee. 


(Here follows diagram marked p. 560.) 


561 Unitep States PATENT OFFICE. 
Dr Lancy KeEnnepy, of New York, N. Y. 
Improvement in Griping and Cutting Tools. 


Specification forming part of Letters Patent No. 148,566, dated March 
17, 1874; application filed November 4, 18793. : 


To all whom it may concern: 


Be it known that I, De Lancy Kennedy, of the city, county, and 
State of New York, have invented an improved construction of 
griping tools, punches, shears, &c., of which the following is a speci- 
fication : 

This invention relates toa novel means of applying, and gradu- 
ally increasing, power in such implements as are used for cutting, 
shearing, or punching, either by hand or otherwise; and it consists 
in the application to the levers of such instruments of two rolling 
cams, whereby the deviation of the bearing or contact point of said 
cams from the straight line between the points of resistance is gradu- 
ally reduced, and a solid bearing, as contradistinguished from piv- 
otal bearings, is obtained, thus rendering the instrument easier of 
operation, more powerful, and less liable to wear or fracture. 

I will now proceed to describe my invention by reference to the 
accompanying drawings, which form part of this specification, and 
in which— 

Figure 1 represents a side view of a pair of hand-cutting pliers 
or nippers closed ; and, in dotted lines, in the open position of the 
jaws. Fig. 2 represents a similarly-constructed apparatus, adapted 
to have one of its limbs secured to a bench, or in the jaws of a vise, 
for shearing, punching, or other use requiring more power than the 
gripe of the hand will afford. 
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In Fig. 1, A A represent the cutting-levers, which are pivoted to- 
gether in the usual manner at a, and to the rearward ends of these 
levers are pivoted, at 6, the hand-levers B B’, which are provided 
with inwardly-arranged eccentric-cams c c’, which, by the motion of 
the levers B B’ are caused to move around their pivots 5, to whith 
their peripheries are eccentric, and whereby they have a gradually- 
increasing leverage on the cutting-levers A A, and, being toothed 
on their peripheries, gear together, and are thus prevented from slip- 
ping. The axes d of the peripheries of these cams are connected by 
a link, e, on either side, by which their contact is preserved while 
the levers B B’ are being separated to open the Jaws of the nippers. 

In Fig. 2 is represented an instrument, one jaw, K, of which is 
designed to be secured to a bench, or in the jaws of a vise, or to rest 
its whole length on a table, the one lever, B, only being movable. 

‘This instrument is practically the same as that before described, 
except that, owing to the lower lever B being stationary, the lower 
cam c is pivoted tu it at x. Its action, then, in combination with the 
eam cand links e, will be precisely the same as that before described 
and represented in Fig. 1. 

By this construction, the bearing point or contact of the cams is 
more nearly in, and more gradually approximating to, a straight 
line between their fulcrums or connecting-points with the levers A A 
of the cutters than can be obtained with the ordinary toggle-levers, 
and the resistance is borne by the peripheries of the cams instead 
of by pins or pivotal connections, which are weak, liable to wear, 
and consequently imperfect in action. 

What I claim as new, and desire to secure by letters patent, is— 

The jaws D, having a common fulcrum, a, and levers A, in com- 
bination with the cam-levers B B’, linked .together in the manner 
described, and pivoted, upon their sides, to the ends of the levers A, 
whereby an increased leverage is obtained, substantially as set forth. 

DE LANCY KENNEDY. 

Witnesses: 

WILLIAM E. CARPENTER. 
GERSHOM VAN ALLEN. 


562 [Endorsed:] Supreme Court U. S. 1888, October term. 
No. 186. Henry G. Thompson, app’t, vs.'Thos. G. Hall e¢ al. 
Stipulation and addition to record. Filed Jan’y 19, 1889. 


563 In the Supreme Court-of the United States. 


Henry G. THompson, Appellant, 
against 


Tuomas G. Haut, JAMEs F. OLtiver, SAMUEL LEOPOLD, and Davip 
L. HARRIs, Respondents. 


It is hereby stipulated and agreed by the parties to this suit and 
appeal that the annexed Deponent’s Exhibit Rogers’ Settlement 
with Thompson, marked J. E. B., Sp. Ex’r, 28d May, 1884, may 
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become part of the transcript of the record herein, and may be read 


- and referred to on the hearing as part thereof, the same to be printed 


by the clerk of this Court before the hearing of this appeal. 


Dated New York, January 17th, 1889. 
HORACE BARNARD, 


Counsel for Appellant. 
AMOS BROADNAX, 
Counsel for Appellee. 


564 Defendants’ Exhibit Rogers’ Settlement with Thompson. (J. EL. B., 
Sp. Ex’r. 23d May, 1884.) 


This agreement, entered into between Henry G. Thompson, of the 
town of Milford, in the county of New Haven and State of Connecti- 
cut, and The Interchangeable Tool Company, a corporation organ- 
ized by and under the laws of the State of New York, and Henry S. 
Rogers, of Milford, aforesaid, the trustee in insolvency of the estate 
of said company, witnesseth : 

That the contracting parties hereto agree— | | 

Ist. That all suits heretofore instituted and now pending between 
the parties are to be withdrawn upon the signing of this agreement 
by all the contracting parties. 

2nd. That the Interchangeable Tool Company aforesaid will pay 
to said Thompson all costs and cash expenses in the suit in the 
United States district court, except attorney fees. 

3rd. That the said trustee and the said Interchangeable Tool 
Company agree to, and do hereby, sell, assign, and convey to the 
said Thompson the engine, boiler, shafting, fixtures, etc., now situ- 
ated in the steam-power company’s mill at Milford, being the same 
property that the said Thompson sold and conveyed to the said In- 
terchangeable Tool Company, by bil of sale dated February 12th, 

A. D. 1880, for and in consideration of the said Thompson 
565 —reconveying to the said company the sixty-seven (67) shares 

of the stock of said company received by him as a consid- 
eration of the aforesaid sale and conveyance of the said engine, 
boiler, shafting, fixtures, etc. 

4th. That the said Thompson agrees to, and does hereby lease to, 
the said Interchangeable Tool Company the said engine, boiler, 
shafting, fixtures, etc., for the term of one year from the Ist day of 
May, A. D. 1881, for the yearly rent of ,three hundred and fifty dol- 
lars ($350), payable monthly on the first day of each and every 
month of said year in advance, and upon non-payment of said rent 
as aforesaid for the space of ten days this agreement, so far as the 
lease of said property is concerned, shall be null and void, and the 
said Thompson shall have full right and power to enter upon and ~ 
take possession of said property so leased as of his former estate 
without trespass; and it is further agreed between the said Thomp- 
son and the said company that the said company may at any time 
during said year purchase the said property so leased for the sum 
of three thousand five hundred dollars, and so terminate this lease. 

oth. That the said Thompson hereby agrees not to commence any 
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suits against Henry S. Rogers aforesaid for any acts of his while 
acting as trustee of said estate, whether in manufacturing goods or 
otherwise. 
566 6th. It is further agreed between the said Interchangeable 
Tool Company and the said Thompson that the said company 
shall keep the engine, boiler, shafting, fixtures, etc., so as above 
leased by them, in good repair during the term of said lease, and 
in failure so to do said lease shall terminate as aforesaid. 
Dated at New Haven this twentieth day of April, A. D. 1881. 
THE INTERCHANGEABLE TOOL CO., 
By THOMAS G. HALL, President, 
H. S. ROGERS, Trustee. 
HENRY G. THOMPSON. 


567 {Endorsed :] Sup. Court U.S. 1888, Oct’r term. No. 186. 
Henry G. Thompson, app’t, vs. Thomas G. Hall et al. Stip- 


ulation and addition to record 
[Stamped :] Office Supreme Court U.S. Filed Jan. 19, 1889. 


James H. McKenney, clerk. 
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1 The President of the United States of America to Thomas G. 
Hall, J. F. Oliver, Samuel Leopold, and David L. Harris, 

Greeting : 

You are hereby commanded that you and each of you personally 
appear before the judge of the circuit court of the United States of 
America for the eastern district of New York, in equity, on the first 
Monday in May, A. D. 1883, wheresoever the court shall then be, to 
answer a bill of complaint exhibited against you in the said court 
by Henry G. Thompson, and to do further and receive what the 
_ said court shall consider in that behalf; and this you are not to 
omit under the penalty on you and each of you of two hundred and 
fifty dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at the citv of Brooklyn, on the 31st day 
of March, in the year of our Lord one thousand eight hundred and 


eighty-three. 
fi s. | B. LINCOLN BENEDICT, Clerk. 


HORACE BARNARD, 
Complainant’s Solicitor, 98 B’way, N. Y. City. 


The defendants are required to enter appearance in the above 
cause In tbe clerk’s office of the court on or before the first Monday 
of May, 1883, or the bill will be taken “pro confesso” against them. 

B. LINCOLN BENEDICT, Clerk. 


HORACE BARNARD, Complainant’s Solicitor. 


Marshal's Return. 


I hereby certify that on the 31st day of March, 1883, I personally 
served the within subpcena ad res’m on the within-named defendants, 
Thomas G. Hall and Samuel Leopold, and on the 4th day of April, 
1883, on David L. Harris by showing to each of them this original 
and at the same time leaving with each a copy thereof; and I fur- 
ther certify that on the 4th day of April, 1883, I served the with- 
subpoena on the within-named J. F. Oliver by showing to one Mrs. 
S. Oliver (the mother of J. F. Oliver) this original and at the same 
time leaving with her a copy thereof, the same being at the place of 
residence of said J. F. Oliver, No. 161 Hall St., in the city of Brook- 
lyn. 

‘ Brooklyn, April 4th, 1883. 
A. C. TATE, 
U. S. Marshal. 


Circuit Court of the United States for the Eastern District of New 
York, in the Second Circuit. 


To the judges of the circuit court of the United States for the eastern 
district of New York, in the second circuit : 
2 _ Henry G. Thomson, of the town of Milford and State of 
Connecticut and a citizen of the State of Connecticut, brings 
1—186 
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this his bill of complaint against Thomas G. Hall, J. F. Oliver, 
Samuel Leopold, David L. Harris. 

And thereupon your orator complains and says that he is informed 
and believes that one Moses C. Johnson, then of the said town of Mil- 
ford and said State of Connecticut and now of Hartford, in said State, 
is a citizen of the United States and is the true and original inventor 
or discoverer of a new and useful invention and improvementin cut- 
ting pliers, mentioned and fully set forth and described in the draw- 
ings, description, and specification annexed to and referred tu in the 
letters patent hereinafter mentioned, and which had not been known 
or used by others before his said invention and discovery, and which 
was not at the time of his application for a patent, as hereinafter 
mentioned, in public use or on sale with his consent or allowance. 

And your orator, on information and belief, further shows unto 
your honors that said Moses C. Johnson, being so as aforesaid the 
first inventor and discoverer of said improvement in cutting pliers 
and being also a citizen of the United States, did, on the fifth day 
of October, one thousand eight hundred and eighty, upon due ap- 
plication therefor, obtain letters patent of the United States for said 
invention and improvement aforesaid ; and having fully and in all 
respects complied with all the requirements of the law in that be- 
half and prior to the issuing of the letters patent hereinafter men- 
tioned, to wit, on the — day of June, 1880, at the town of ; 
the said Moses C. Johnson, by assignment, duly signed, sealed, and 
delivered and entered of record in the Patent Office of the United 

States, assigned all of his right, title, and interest in and 
5) to said invénticn and discovery to said complainant 

and requested that the said patent might issue to the 
said complainant. The said letters patent were issued, in ac- 
cordance with the request of the said Moses C. Johnson, to the said 
Henry G. Thompson, the complainant herein, as the assignee of his 
said inventor’s whole right therein and thereto before grant of letters 
patent, as is by statute in such case made and provided, in due form 
of law, under the seal of the Patent Office of the United States, signed 
by A. Bell, the then acting Secretary of the Interior, and counter- 
signed by E. M. Marble, thethen Commissioner of Patents of the United 
States, bearing date on said fifth day of October, eighteen hundred 
and eighty, whereby there was granted and secured to the said Henry 
G. Thompson (the complainant herein) and his assigns, or intended 
so to be, for the term of seventeen years from and after the date of 
said letters patent, the full and exclusive right and liberty of 
making, using, and vending to others to be used, the said in- 
vention and improvement aforesaid, as set forth in said letters - 
patent, here in court ready to be produced as your honors may di- 
rect, will more fully and at large appear, anc by virtue of which 
said Henry G. Thompson became and is the sole owner of all the 
rights and privileges granted and secured or intended so to be 
granted and secured in and by said letters patent. 

And your orator further shows into your honors that, by virtue of 
the premises, the said Henry G. Thompson became and now is the 
sole and exclusive owner of said letters patent and invention and 


HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 3 


improvement in cutting pliers therein described, and of all rights 
and privileges granted and secured or intended so to be granted and 
secured thereby, and that said Henry G. Thompson, this complain- 
ant, became the owner thereof asaforesaid. Hehasinvested and ex- 

pended large sums of money, and has been to great trouble 
4 in and about said invention and improvement, and of his 

rights and interests therein, that he may make the same 
profitable to himself and useful to the public, and that the public 
have generally acknowledged and acquiesced in the aforesaid rights 
of your orator, and your orator believes that he will realize and re- 
ceive large gains and profits therefrom if infringements by said de- 
fendants and their confederates shall be prevented. 

Yet the said defendants, well knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your orator 
aforesaid, and to deprive him, your orator, of the benefits which 
might and otherwise would accrue unto your orator from said in- 
vention and improvements in cutting pliers, and from the sole 
making and selling of the same, after the issuing of the letters patent 
as aforesaid and before the commencement of this suit, did, as your 
orator is informed and believes, without the license or allowance 
and against the will of your orator and in violation of his rights 
and in infringement of the aforesaid letters patent and the rights 
secured thereby, unlawfully and wrongfully and in defiance of the 
rights of your orator, make, construct, use, and vend to others to be 
used, cutting pliers made according to and employing and contain- 
ing said invention and improvement, and that the said defendants 
still continue so to do, and that they threaten to make the aforesaid 
invention and improvement in cutting pliers in large quantities, 
and to supply the market therewith, and to sell the same for the 
best prices that they can obtain, to the manifest injury of your orator, 
and all in defiance of the rights acquired by and secured to your 
orator as aforesaid, and to his great and irreparable loss and injury, 
and by which he has been and still your orator is being deprived 
of great gains and profits which your orator might and otherwise 

would have obtained, but which have been received and en- 
5 joyed and are still being received and enjoyed by the said 

defendants by anc through their aforesaid unlawful acts and 
doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendants have sold large quantities of said 
improved cutting pliers in accordance with and in imitation of the 
said invention of your orator, and have a large quantity on hand 
which they are offering for sale, and have made and realized-_large 
profits and advantages therefrom, but to what extent and how much 
exactly your orator does not know and prays a discovery thereof. 

And your orator says that the use of said invention and improve- 
ment in cutting pliers by said defendants and their preparation 
for and avowed determination to continue the same, and their other 
aforesaid unlawful acts in disregard and defiance of the rights of 
your orator, have the effect to encourage and induce others to venture 
to infringe said patent in disregard of the rights of your orator. 
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And your orator further shows unto your honors that your orators 
have always stamped upon each improved cutting plier so made 
and sold by them as aforesaid a certain notice that the same was 
and is patented, and of the date and number of their letters patent 
granted therefor. if 

And your orator further shows unto your honors on information 
and belief, that the defendants in this suit are engaged in the infringe- e 
ments and unlawful acts above complained of in thecity of New York, 
in the State of New York, but whether said defendants are so en- 
gaged in the manufacture, use, and sale of said improvement in cut- 
ting pliers as partners or in what other way they are concerned 
therein your orator does not know and cannot state and prays a dis- 

covery thereof by said defendants, and that said defendants 
6 may fully and particularly set forth how they and each of 

them is engaged as aforesaid in said manufacture, use, and 
sale and how long each of them has been engaged or concerned therein 
and in what way and to what extent. 

And forasmuch as your orator can have no adequate relief except 
in this court— 

To the end, therefore, thatthesaid defendants may, if they can, upon 
their and the corporal oaths of each of them, show why your 
orator should not have the relief hereby prayed, and may, upon their 
and each of their best and utmost knowledge, remembrance, infor- 
mation, and belief, full, true, direct, and perfect answers make to the 
premises, and to all the several matters hereinbefore stated and 
charged as fully and particularly as if separately and severally inter- 
rogated as to each and every of said matters, and may be compelled 
to account for and pay to your orator the profits by them and each 
and all of them acquired, and the damages suffered by your orator , 
from the aforesaid unlawful acts. 

And your orator prays that the said defendants and each and every 
of them, their and each of their servants, agents, attorneys, and work- 
men and each and every of them, may be restrained and enjoined by 
the order and injunction of this honorable court from directly or in- 
directly making, constructing, using, vending, delivering, working, 
or putting into practice, operation, or use, or in anywise counterfeit- 
ing or imitating the said invention or any part thereof, or any im- 
proved cutting pliers made in accordance therewith in imitation 
thereof or like or similar to those which your orator has heretofore 
made, and that the said defendants may be decreed to pay the costs 

of this suit, and that your orators may have such other and wo 
7 such further relief as to this honorable court shall seem meet 
and as shall be agreeable to equity. 

May it please your honor to grant unto your orator the writ of 
injunction, issuing out of and under the seal of this honorable court, 
in due form of law, commanding, enjoining, and restraining the said 
defendants and each of them, their servants, agents, attorneys, con- 
federates, and working, and each and every of them, as is hereinbe- 
fore in that behalf prayed. 

_ May it please your honors to grant unto your orator the writ of 
subpoena, issuing out of and under the seal of this honorable court, rae 
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directed to the said defendants, commanding them and each of them, 
by a certain day and under a certain penalty, to be and appear in 
this honorable court, then and there to answer the premises and to 
stand to and abide such order and decree as may be made against 
them and each of them. 

And your orator will ever pray, &c. 

HENRY G. THOMPSON, 

: By HORACE BARNARD, 
Mis Attorney-in-Fact, Solicitor, of Counsel for Complainant, 
~. No. 98 Broadway, N. Y. 


UNITED STATES OF AMERICA, District of Connecticut : 


Henry G. Thompson deposeth and saith that he is the complain- 

ant in the foregoing bill named, and has read the same and knows 
the contents thereof. 

8 That the said bill is true of his own knowledge, except as 

to those matters which are therein stated to be on his infor- 

mation and belief, and as to those matters that he believes the same 


to be true. 
HENRY G. THOMPSON. 


Subscribed and sworn to before me this 26th day of March, 1883. 
JONATHAN INGERSOLL, 


= United States Commissioner, District of Connecticut. 
Endorsed: Bill of complaint. Filed March 31, 18883. 


United States Circuit Court, Eastern District of New York. 


Henry G. THompson, Complainant, 
vs. 


Tuomas G. Hatt, J. F. OLtver, SAMuEL LEOPOLD, and Davip L. 
Harris, Defendants. 


Sir: Please take notice that Iam retained and appear for Thomas 
G. Hall, J. F. Oliver, Samuel Leopold, and David L. Harris, defend- 
ants in the above-entitled action, and demand that all papers in this 
action be served upon me at my office, No. 10 Pine street, New York 


city, N. Y. | 
woe Very respectfully, AMOS BROADNAX, 
Solicitor for Defendants. 


To Horace Barnard, Esq’r, cotnpl’t’s solicitor, 98 Broadway, N. Y. 
city. 


Endorsed: Notice of appearance. Filed April 6th, 1883. 


am a 
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9 United States Circuit Court, Eastern District of New York. 
In Equity, on Bill, &e. 


Henry G. THompson, Complainant, 
v8. 


pn 
Tuomas G. HAtt, J. F. OLIVER, SAMUEL LEoPoLD, and Davip L. 
Harris, Defendants. 


The answer of Thomas G. Hall, J. F. Oliver, Samuel Leopold, and 
David L. Harris, respondents to the bill of complaint of Henry G. 
Thompson, complainant. 


To the honorable the judges of the United States circuit court for the 
eastern district of New York: : 


The respondents, now and at all times hereafter, saving and re- 
serving unto themselves all and all manner of benefit and advan- 
tage of exceptions that can or may be taken or had to the many 
errors, uncertainties, insufficiencies, and imperfections in the said 
bill of complaint contained, for answer thereto, or to so much or 
such parts thereof as these respondents are advised it is material or 
necessary for them to make answer to, answering, say : 

I. They deny that said Moses C. Johnson, mentioned in said bill 
of complaint, was the first and original inventor of any new and 
useful invention of an improvement in cutting pliers such as are 
described in the letters patent of the United States No. 232,975, dated 

October oth, 1880, and mentioned in said bill of complaint. 
10 If. They admit, upon information and belief, that letters 

patent of the United States No. 232,975, dated October 5, 
1880, were granted to said Moses C. Johnson for certain alleged in- 
vention of an improvement in cutting pliers, and that the same 
were issued to the said Henry G. Thompson, as assignee of said 
Johnson; but these defendants deny that said Moses C. Johnson 
was the first or original inventor of the whole or any part of the 
invention described, illustrated, or claimed in said letters patent, 
and allege that said Moses C. Johnson and Henry G. Thompson sur- 
reptitiously obtained said letters patent in fraud of the rights of 
these respondents, as hereinafter more fully set forth. : 

That said Johnson not being the first and origit al inventor of the 
whole or any part of thefinvention described, illustrated, and claimed 
in and by said letters patent, and having surreptitiously obtained 
said letters patent, as aforesaid, these respondents deny that said 
letters patent can confer upon said Johnson, his heirs and assigns, 
any legal, equitable, or exclusive right to the same. 

III. These respondents have been informed, but do not know, 
that said Johnson assigned said alleged invention and letters patent 
to said Henry G. Thompson, and cannot therefore admit or deny 
the same, and insist that complainant make strict proof thereof. 
But these respondents, upon information and belief, allege that said 
Thompson, if he did obtain said assignment of said Johnson, as 
alleged in said bill of complaint, obtained the same through covin 
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and with the intention of injuring and defrauding these respon- 
dents, as hereinafter more fully set forth. 
_ IV. Respondents deny that said invention has not been known 
and used by others before the said application of said Johnson for 
letters patent for the same, and they deny that said invention 
11 was not in public use and on sale with the consent and allow- 
ance of said Johnson before his said application for said 
patent. But these respondents allege, upon information and belief, 
and declare the fact to be, that long before the date of said applica- 
tion for said patent as many as twenty-five or thirty thousand of 
said cutting pliers were publicly made, sold, and used with the 
knowledge and consent of said Johnson and without any objection 
or pretense on his part that he claimed to be the inventor of said 
pliers or any part thereof, or that he intended to apply for a patent 
for the same. : 

V. Respondents, upon information and belief, deny that said 
Henry G. Thompson has made any effort to introduce said inven- 
tion in public use, and they deny that he has expended large sums 
of money in and about said patent and invention for that purpose, 
and they deny that he has ever made or caused to be made any of 
said cutting pliers, and they deny that the public has acquiesced in 
his pretended right to said patent and invention. 

VI. Respondents deny that they or either of them have in any way 
violated, invaded, or infringed said patent or any legal or equitable 
right of said complainant, and they deny that they have in any way 
wronged or injured him. 

VII. These defendants, further answering, deny that they or either 
of them, as individuals, have made, sold, or used any cutting pliers 
substantially such as are described, illustrated, or claimed in and by 
said letters patent, but these respondents show to this honorable 
court that they are trustees and directors of a certain corporation 
created, organized, and existing under and by virtue of the laws of 
the State of New York, and known as the “ Interchangeable Tool 
Company,” and having its principal place of business in the city of 

New York. 
12 That said corporation was organized in August, 1878, for 

the purpose of manufacturing cutting pliers or nippers, under 
letters patent of the United States granted to Thomas G. Hall, one 
of the respondents herein, and which letters patent are No. 209,677 
and dated November 5th, 1878, said company being organized for 
the purpose of manufacturing said pliers or nippers after the inven- 
tion thereof, but before the patent was issued for the same. 

That before said patent was issued, as said Hall alleges of his own 
knowledge, and as the other respondents are informed and believe, 
said Hall invented certain improvements upon his said pliers, and 
which said improvements said Hall thereupon immediately described 
and explained to the officers of said company. 3 

That thereupon said company caused a model of said nippers or 
pliers to be made embracing and including said improvements. 

That said Moses C. Johnson, being reputed to be a skillful work- 
man, was employed to make said model nipper or pliers for said 
company. 
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That said Johnson did thereupon, while in the employ of said 
company and under the direction of said Thomas G. Hall, make 
said model nipper for said company. : 

That said Johnson went in the employ of said company on or 
about the 20th of April, 1879, in the city of New York, and was em- 
ployed by said company, together with many other mechanics, tool- 
makers, and machinists, to manufacture said cutting pliers. 

That said Johnson continued in the employ of said company, in 

the manufacture of said pliers, from said 20th day of April, 
13 1879, until May Ist, 1880, during which time said company 

manufactured and sold upwards of thirty thousand of said 
cutting pliers with the knowledge and consent of said Johnson, and 
without any objection upon his part, and without notice from him 
or from any one in his behalf that he claimed to be the inventor of 
the whole or any part of said cutting pliers or that he intended to 
apply fora patent for the same. | 

VIII. Said respondent, Thomas G. Hall, of his own knowledge, 
and all the other respondents hereto upon information and belief, 
insist that said Thomas G. Hall was the first and original inventor 
of said original cutting pliers and of said improvements thereon, 
and that the said Thomas G. Hall assigned to said Interchangeable 
Tool Company the whole of said original letters patent and inven- 
tion for said cutting pliers, dated November 5th, 1878, immediately 
upon the issuing thereof, and alsu the whole of said improvements 
upon said cutting pliers, thus by law vesting in the said company 
the sole and exclusive right to make, use, and vend said cutting 
pliers. And these respondents insist that said company has now 
and has had ever since the granting of said original patent to said 
Thomas G. Hall the sole and exclusive right to manufacture, sell, 
and use the same, together with all of said improvements thereon. 

IX. And these respondents, further answering, say that said Moses 
C. Johnson, after being in the employ of said company for a period 


of one year as aforesaid, was dismissed from the service of said com-. 


pany for habitual drunkenness, and that said Henry G. Thompson, 
immediately upon the dismissal of said Johnson, confederated,* col- 
luded, and conspired with said Johnson and one Augustus Gustam, 
as respondents are informed and believe, and with the intention of 

wronging and injuring said company, and these respondents 
14 inveigled, persuaded, and induced said Johnson to falsely 

claim that he was the first and original inventor of said im- 
provements in cutting pliers and to apply for a patent therefor, and 
to sell and assign his said pretended claim to said invention to the 
said Henry G. Thompson, the complainant herein ; that said Moses C. 
Johnson, being poor and of dissipated and intemperate habits, and 
being greatly in need of money, did for a merely nominal consider- 
ation, as respondents are informed and believe, upon the solicita- 
tion of Henry G. Thompson, and upon his promises of future reward 
tg said Johnson, as respondents are informed and believe, without 
the knowledge of said Thomas G. Hall, er of said company, or of 
these respondents, secretly made application for a patent for said 
improvements in cutting pliers, falsely alleging and swearing that 
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he was the first and original inventor thereof, and did upon such ap- 
plication, without the knowledge of said Hall,or of said company, or 
of these respondents, surreptitiously obtain said patent, dated Octo- 
ber 5th, 1880, and numbered 232,975, for said invention of said Hall, 
and of an improvement upon his own nipper, patented, as aforesaid, 
November 5th, 1878. 

That thereupon the said Thomas G. Hall, being the first and orig- 
inal inventor of said improvements upon his said cutting pliers, as 
respondents are informed and believe, and having previously ob- 
tained a patent for the same in France, did thereupon, immediately 
upon being informed that a patent had been surreptitiously ob- 
tained by said Thompson, as the assignee of said Johnson, for 
his, (Hall’s) improvements upon his said cutting pliers, file an 
application in the United States Patent Office for a patent for said 
invention on behalf of said company; that thereupon an inter- 
ference was declared in the Patent Office between the said 

patent so granted to said Thompson, as assignee of said 
15 Johnson, and said application of said Hall, according 

to the statute in such cases made and provided; that the 
object of said interference is to determine, as far as the Pat- 
ent Office can determine, whether said Johnson or said Hall is 
the true, first, and original inventor of said improvement in cutting 
pliers,and whether said Hall shall not also havea patent for said in- 
vention, as provided by law; that said interference is still pending and 
undecided in the said Patent Office, and the question is still unde- 
termined whether said Thompson, as the assignee of said Johnson, 
has any right or title to said patent. 


Wherefore these respondents insist and submit that said Thomp- 
son ought not and cannot maintain this action. 

And these respondents, further answering, say, upon information 
and belief, that, in view of the state of the art at the time said pat- 
ent was applied for by said Johnson, and especially as embodied in 
said cutting nippers of said Hall, patented November 5th, 1878, as 
aforesaid, and as afterwards improved by him as aforesaid, none 
of the parts, additions, or combinations of parts falsely claimed by 
said Johnson as his invention are of sufficient importance to support 
a patent, and are not in contemplation of law or patentable inven- 
tion, and that all of the parts and combination of parts composing 
said improved cutting pliers described, illustrated, or claimed in said 
patent to said Thompson, as assignee of said Johnson, of sufficient 
importance to support a patent are the invention of said Thomas 
G. Hall, and that said Moses C. Johnson, conspiring and colluding 
with said Thompson, surreptitiously obtained a patent as aforesaid 
for that which was in fact invented by said Hall, and which said 
Hall was diligently perfecting and patenting, both in Europe and 

in the United States, and had already patented in France, as 
16 _. aforesaid, and which French patent is dated February 20th, 
1880, and numbered 135,176. 

And these respondents, further answering, say that if, upon in- 

vestigation of all the matters and things herein alleged and charged, 
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this honorable court is of the opinion that said patent is good and 
valid in law, then respondents insist that said company has good 
right and lawful authority to make, use, and sell said pliers under 
a license impliedly given to it by said Johnson growing out of the 
continual manufacture, use, and sale of said pliers for upwards of 
one whole year, with the knowledge and consent of said Johnson,.as 
an employee of said company, before he applied for said patent, and 
without objection on his part, and without the least claim or inti- 
mation that he pretended to be the inventor of said improvement, 
or that he intended to apply for a patent for the same. 

And these respondents, further answering, insist that said Moses 
C. Johnson was not the first and original inventor or discoverer of 
any substantial or material part of said improved cutting nipper. 

And these respondents, further answering, insist that said com- 
plainant is not entitled to an injunction, nor any account of profits, 
nor any relief as prayed for in said bill of complaint, without this, 
that any other cause, matter, or thing material or necessary for 
these respondents to make answer unto and not herein and hereby 
sufficiently answered, confessed, traversed, and avoided or denied is 
true to the best of the knowledge, remembrance, and belief of these 
respondents; all of which matters and things these respondents are 

ready and willing to aver, maintain, and prove as this hon- 
17 orable court may direct, and they pray to be hence dismissed 
with their reasonable costs and charges in this behalf most 


wrongfully sustained. } 
THOMAS G. HALL. 
SAMUEL LEOPOLD. 
J. F. OLIVER. 
DAVID L. HARRIS. 
AMOS BROADNAX, 
Solicitor and of Counsel with Defendants. 


UNITED STATES OF AMERICA. 


SouTHERN District oF NEw YorK, 
City, County, & State of New York, 


Thomas G. Hall, J. F. Oliver, Samuel Leopold, and David L. Har- 
ris, the above-named respondents, being severally sworn, each de- 
poses and says that he is one of the respondents named in the fore- 
going answer; that he has read the same and knows the contents 
thereof, and that the said answer is true of his own knowledge, ex- 
cept as to those matters stated to be alleged on information and be- 
lief, and that as to those matters he believes it to be true. 


THOMAS G. HALL. 
SAMUEL LEOPOLD. 
J. T. OLIVER. 

DAVID L. HARRIS. 


S$ - 


AONE CORD LAT OD ae OMe Pe EO ene nome Se ee et . ~ a 
wee oe at oe se on ~~ ~Te PP REREE 


[-N 


| 
| 
S- 


‘. 


cu. 


HENRY G. THOMPSON VS. THOMASG. HALL ETAL. — 11 


: ade to and subscribed before me this 19th day of June, A. D. 
883. 
[ SEAT. ] WM. H. BROADNAX, 
Notary Public, Kings Co., N. Y. 


Certificate filed in New York Co., N. Y. 
Endorsed: Answer. Filed June 27th, 18838. 


18 U.S. Cireuit Court, Eastern District of New York. 


Henry G. THompson, Complainant, 
vs. 
Tuomas G. Hatt, J. F. OLIver, SAMUEL LEopoLp, and Davin L. 
Harris, Defendants. 


19 The replication of Henry G. Thompson, complainant, to the 
answer of Thomas G. Hall, J. F. Oliver, Samuel Leopold, 
and David L. Harris, defendants. 


This repliant, saving and reserving unto himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of the said defendants is uncertain, untrue, and insufficient to be 
replied to by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied thereto, and not herein and hereby well and 
sufficiently replied unto, confessed or avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by his said bill he has already 


prayed. 7 
HORACE BARNARD, 
Complainant's Solicitor and of Counsel, 
98 Broadway, New York City. 


Endorsed: Replication. Filed July 14, 1888. 


20 United States Circuit Court, Eastern District of New York. 
In Equity. 


Henry G. THOMPSON 
vs 


. Tuomas E. Hatt, J. F. Orrver, SAMuEL LeEopotp, and Davip L. 


HARRIs. 


It is hereby stipulated and consented that Henry E. Taintar, 
counsellor-at-law, of Hartford, Connecticut, shall be appointed special 
examiner to take the testimony of witnesses in this cause in Hart- 
ford aforesaid, and that Julius Twiss, counsellor-at-law, of New 
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this honorable court is of the opinion that said patent is good and 
valid in law, then respondents insist that said company has good 
right and lawful authority to make, use, and sell said pliers under 
a license impliedly given to it by said Johnson growing out of the 
continual manufacture, use, and sale of said pliers for upwards.of 
one whole year, with the knowledge and consent of said Johnson, as 
an employee of said company, before he applied for said patent, and 
without objection on his part, and without the least claim or inti- 
mation that he pretended to be the inventor of said improvement, 
or that he intended to apply for a patent for the same. 

And these respondents, further answering, insist that said Moses 
C. Johnson was not the first and original inventor or discoverer of 
any substantial or material part of said improved cutting nipper. 

And these respondents, further answering, insist that said com- 
plainant is not entitled to an injunction, nor any account of profits, 
nor any relief as prayed for in said bill of complaint, without this, 
that any other cause, matter, or thing material or necessary for 
these respondents to make answer unto and not herein and hereby 
sufficiently answered, confessed, traversed, and avoided or denied is 
true to the best of the knowledge, remembrance, and belief of these 
respondents; all of which matters and things these respondents are 

ready and willing to aver, maintain, and prove as this hon- 
17 orable court may direct, and they pray to be hence dismissed 
with their reasonable costs and charges in this behalf most 


wrongfully sustained. 
THOMAS G. HALL. 
SAMUEL LEOPOLD. 
J. F. OLIVER. 
DAVID L. HARRIS. 
AMOS BROADNAX, 


Solicitor and of Counsel with Defendants. 


UNITED STATES OF AMERICA. 


SouTHERN District or NEw York, ia’ 
City, County, & State of New York, 


Thomas G. Hall, J. F. Oliver, Samuel Leopold, and David L. Har- 
ris, the above-named respondents, being severally sworn, each de- 
poses and says that he is one of the respondents named in the fore- 
going answer; that he has read the same and knows the contents 
thereof, and that the said answer is true of his own knowledge, ex- 
cept as to those matters stated to be alleged on information and be- 
lief, and that as to those matters he believes it to be true. 


THOMAS G. HALL. 
SAMUEL LEOPOLD. 
J. T. OLIVER. 

DAVID L. HARRIS. 
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‘ Sworn to and subscribed before me this 19th day of June, A. D. 
883. 
[SEAL. | WM. H. BROADNAX, 
Notary Public, Kings Co., N. Y. 


Certificate filed in New York Co., N. Y. 
Endorsed: Answer. Filed June 27th, 1883. 


18 U.S. Circuit Court, Eastern District of New York. 


Henry G. THompson, Complainant, 
vs. 
Tuomas G. Haut, J. F. O_tver, SAMUEL LEopoip, and Davip L. 
Harris, Defendants. 


19 The replication of Henry G. Thompson, complainant, to the 
answer of Thomas G. Hall, J. F. Oliver, Samuel Leopold, 
and David L. Harris, defendants. 


This repliant, saving and reserving unto himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of the said defendants is uncertain, untrue, and insufficient to be 
replied to by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied thereto, and not herein and hereby well and 
sufficiently replied unto, confessed or avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by his said bill he has already 


prayed. . 
HORACE BARNARD, 
Complainant’s Solicitor and of Counsel, 
98 Broadway, New York City. 


Endorsed: Replication. Filed July 14, 1883. 


20 ve States Circuit Court, Eastern District of New York. 
In Equity. 


Henry G. Paciahion 
v8. 
Tuomas E. Hatt, J. F. Ortver, SAMuEL LeEopoip, and Davin L. 
HARRIs. 


It is hereby stipulated and consented that Henry E. Taintar, 
counsellor-at-law, of Hartford, Connecticut, shall be appointed special 
examiner to take the testimony of witnesses in this cause in Hart- 
ford aforesaid, and that Julius Twiss, counsellor-at-law, of New 
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Haven, Connecticut, shall be appointed special examiner to take the 
testimony of witnesses in this cause in New Haven aforesaid, all 
under the 67th rule of the Supreme Court as amended. 


New York, Sept. 10th, 1883. 
AMOS BROADNAX, 
Defendants’ Solicitor. 


HORACE BARNARD, 
Complainant’s Solicitor. 


Testimony to be taken before Henry E. Taintar, under above 
stipulation, on Wednesday, the 12th day of September, 1883, at 10 
a.m., at the office of said H. E. Taintar, in the city of Hartford 
aforesaid. 


Above notice hereby accepted. 


New York, Sept. 10, 1883. 
AMOS BROADNAX. 


21 Circuit Court of the United States, Eastern District of New 
York. 


Henry G. THompson, Complainant, 
US. 


Tuomas G. Hatt, J. F. OLIVER, SAMUEL LEOPOLD, and Davip L. 
Harris, Respondents. 


Testimony taken on the part of the complainant under the 67th rule 
of practice, as amended, at Hartford (No. 333 Main street), in the 
State of Connecticut, before Henry E. Taintar, special examiner, 
on Wednesday, the 12th day of September, A. D. 1883, at 10 o’clock 
a.m. 


Present: Horace Barnard, Esq., counsel for complainant; Amos 
Broadnax, Esq., counsel for respondents. 


Complainant’s counsel offers in evidence the certified copy of the 
assignment of Moses C. Johnson to Henry G. Thompson, and the 
same is marked Complainant’s Exhibit 1st, H. E. T., special ex- 
aminer. 

Complainant’s counsel offers in evidence letters patent of the 
United States No. 232,975, issued to Henry G. Thompson, dated 
October 5th, 1880, and the same are marked Complainant’s Exhibit 
2d, H. E. T., special examiner. 

Complainant’s counsel offers in evidence a pair of nippers stamped 
“ Hall Patent, No. 2, Nov. 5, ’78,” and the same are marked Com- 

plainant’s Exhibit 3rd, H. E. T., special examiner. 
22 It is admitted by respondents that they have manufact- 
ured this nipper, Exhibit 3rd, and similar nippers contain- 
ing similar combinations since July, eighteen hundred and eighty, 
and are still manufacturing the same, in the city of New York. 

Complainant’s counsel offers in evidence certified copy of United 

States letters patent No. 209,677, dated Nov. 5, 1878, granted to T. 


® 
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G. Hall, and the same is marked Complainant’s Exhibit 4th, H. E. 
T., special examiner. 

The witness not appearing, the hearing is adjourned till Thursday, 
September 27, 1883, at 10 a. m. 


United States Circuit Court, Eastern District of New York. 


Henry G. THOMPSON 
— against 
Tuomas G. Hatt, J. F. OLIVER, SAMUEL LEOPOLD, and Davip L. 
HARRIS. 


It is hereby stipulated that the accompanying copy of the testi- 
monv taken on behalf of Moses C. Johnson, the copy of the testi- 
mony taken on behalf of Thomas G. Hall, and the certified copy 
of the decision of S. M. Marble, Commissioner of Patents, in the 
interference between said Thomas G. Hall and Moses C. Johnson, 

relating to the matters involved in this action, may be offered 
23 and shall be received in lieu and place of the full official 

record as evidence herein, and the same shall be marked 
as Complainant’s Exhibit “Interference Record,’ subject to such 
legal ee as either party may urge to the contents of such 
record. 


Dated New York, September 26, 1883. 


HORACE BARNARD, 
Complainant’s Solicitor. 
A. M. BROADNAX, 
Defendants’ Solicitor. 


Circuit Court of the United States, Eastern District of New York. 


Henry G. THOMPSON 
against 
Tuomas G. Hatt, J. F. Ottver, SAMuer, LEopo.p, and Davin L. 
HARRIS. 


It is hereby stipulated and agreed that Horace Barnard, complain- 
ant’s solicitor, may transmit to Henry E. Taintor, special examiner 
herein, at his office, in the city of Hartford, Connecticut, the printed 
testimony taken in theiinterference case of Thomas G. Hall and 
Moses C. Johnson, relating to the matters involved in this action, 
together with a certified copy of the decision of E. M. Marble, Com- 
missioner of Patents, thereon, in time to be received by said Henry 
E. Taintor, special examiner, on September 27th, 1883, at 10 o’clock 

in the morning of that day, to which time and place the taking 
24 of testimony herein was adjourned, and that such transmis- 
sion and receipt by said Taintor shall constitute and be an 
offer of the same in evidence in this case by complainant, and the 
same shall be marked therein by said Taintor as Complainant’s 
Exhibit “Interference Record,” and thereupon the taking of testi- 
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mony before said Taintor shall be closed without the personal attend- 
ance of either of the solicitors for the parties herein. 
HORACE BARNARD, 
Compl’t’s Solicitor. 
A. M. BROADNAX, 
Defendants’ Solicitor. 


THuRSDAY, September 27th, 18883—10 a. m. 
Met pursuant to adjournment. 
No personal attendance by either party or the solicitor of either. 


The printed testimony taken in the interference case of Thomas 
G. Hall and Moses C. Johnson, relating to the matters involved in 
this action, together with a certified copy of the decision of E. M. 
Marble, Commissioner of Patents, thereon, were received by express 
and the same were offered in evidence under and in accordance 
with stipulation hereto annexed. The same consist of two printed 
pamphlets and one manuscript document, and are marked Com- 
plainant’s Exhibit “Interference Record, H. E. T., special exam- 
Iner,” on each. 

Thereupon the taking of testimony was closed. 


I, Henry E. Taintor, special examiner, duly appointed, do hereby 
certify that on the 12th day of September, 1883, at 10 o’clock a. m., 
I was attended at my office, No. 333 Main street, in Hartford, Conn., 
by counsel as hereinbefore stated, and that the Exhibits Complain- 

ant’s Ist, 2d, 3d, and 4th were then and there offered in evi- 
25 dence; that on the 27th day of September, 1883, I received 

the further exhibit marked Complainant’s Exhibit “ Inter- 
ference Record,” and marked the same. 

I further certify that Iam not of counsel to either party in the 
ease in which this testimony is to be used and not connected in any 
way with either party. 

Witness my hand at said Hartford this 27th day of Sept., 1883. 

HENRY E. TAINTOR, 
Special Examiner. 


Stipulation. 


United States Circuit Court, Eastern District of New York. In 
Equity. 
Henry G. THompson 
vs. 


THomas G. HAtt, J. F. OLIver, SAMUEL LEOPOLD, and Davip L. 
HaRRIs. 


It is hereby stipulated and agreed between counsel for the re- 
spective parties that J. Edgar Bull, a notary public in and for the 
city and county of New York, be, and the same hereby is, appointed 
special examiner to take the testimony and proofs of such witnesses 
as complainant’s counsel may call and examine in the city of New 
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York in rebuttal, and that no exception will be — to the same 
26 because they were not put in before a standing examiner of 
this court nor within the time limited by law. 
AMOS BROADNAX, 
Def’ts’ Solicitor. 
HORACE BARNARD, 
Compl't’s Solicitor. 


NEw YorK, 20th June, 1884—1 p. m. 


Testimony of complainant in rebuttal, taken before J. Edgar Bull, 
_ as special examiner, in pursuance of 67th rule in equity, as 
amended, by virtue of the foregoing stipulation. 


Parties met pursuant to agreement. 
Present: Same counsel. 


JAMES M. ApDAms, a witness produced on behalf of complainant, 
being duly sworn, in answer to interrogatories propounded by Mr. 
BARNARD, testified as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is James M. Adams; am 51 years of age; I reside 
at 688 Pacific street, Brooklyn, N Y; by occupation a tool-maker. 

Q. 2. How long have you been a tool-maker, and in whose em- 
ploy were you in the years 1878 and 1879? 

A. About twenty years; I was in the employ of J. H. Jencks & Co. 
in the fall and winter of 1878, and from April 14, 1879, was in the 
employ of the Interchangeable Tool Company of New York, com- 
posed of Thomas G. J. Hall, president; Augustus Gustam, business 

manager; Mr. David L. Harris, one of the directors ; James 
27 F. Oliver, and William Q. Judge. I don’t remember the 

other members. I was in the em ploy of the Interchangeable 
Tool Company until about February 20th, 1880. 

Q. 3. In what capacity were you employed by the Interchangeable 
Tool Company? 

A. Superintendent. I had full charge of the manufacturing of 
their goods for market; also the getting up of tools and fixtures. 

Q. 4. Where was their shop during this time? 

A. In the Express Building,in Hudson street, New York; they 
- had two rooms, I think, in the third story front. 

Q. 5. Are you acquainted with Moses C. Johnson and Thomas G. 
Hall, and how long have you known them? State how and where 
you made their acquaintance. 

A. Iam. I made the acquaintance of Mr. Johnson in Hartford, 
Connecticut, about eight years ago. I made the acquaintance of 
Thomas G. Hall in New York, in the winter of 1878, 1879, in Hud- 
son street. 

Q. 6. Were you working with Moses C. Johnson in the shop of J. 
H. Jencks & Co., in New York, in 1878? 

A. Part of the time, in the latter part of 1878. 

Q. 7. Was Moses C. Johnson then engaged on any work for 
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Thomas G. Hall individually or as a representative of the Inter- 
changeable Tool Company ; and, if yea, what? 

A. He making was a model nipper for the Interchangeable Tool 
Company. 

Q. 8. Did he make that model nipper, and is or is it not shown 
in drawing annexed to Defendants’ Exhibit No. 7, Hall patent of ~ 
November 5, 1878? fi 

A. He did, and it is. | 

Q. 9. What sort of cutting nipper was manufactured by the Inter- 
changeable Tool Company when you entered their employ ? 

A. Hall’s compound nipper. ‘The nipper was composed of two 

jaws, two handles, two plates, steel spring, brass spring block, 
28 stop pin, and the lateral pin in each jaw below the cutting 
edge, and the screws to hold the parts together. 

Q. 10. In what did this nipper differ from that shown on the 
drawing, Defendants’ Exhibit No. 7, Hall’s patent of November 5, 
1878 ? 

A. The exhibit shows no spring block or lateral pin, below the 
cutting edge of the jaws. 

Q. 11. Did the Interchangeable Tool Company make and sell any 
such nippers; and, if so, how many ? 

A. None, to my knowledge. When I entered their employ they 
were making different kinds, each one varying a trifle from the 
other; some having the lateral pin, others did not. 

Q. 12. Did you or not see any nippers or models belonging to 
said company, Hall, or any other of its officers, at the time you 
were first employed, which had any gearing pins or other connec- 
tions between the handles by which the handles and jaws were 
made to move simultaneously ? 

A. I did not. 

Q. 13. Did you see the model made by Moses C. Johnson for the 
Interchangeable Tool Company at Jencks & Co.’s after you were em- 
ployed by the Interchangeable Tool Company; and where, and how 
often did you see it? 

A. I did, at the Interchangeable Tool Company’s factory in Hud- 
son street, several times. 

Q. 14. While you were in the employ of the Interchangeable 
Tool Company had Mr. William Q. Judge anything to do with the 
manufacturing of the nippers ? 

A. He had not. 

Q. 15. Did Judge or Thomas C. Hall ever show you any plan or 
sketch for improvements on the nipper which was being made when 
you were first employed ? 

A. They did not; nor did either of them. 

. Q.16. Was anything said to you about making improvements on 
the nipper then being made and; if so, what and by whom ? 
_ A. Nothing. 
29 Q. 17. Did you make any suggestions as to any improve- 
ments, and to whom did you make them, if any? 

A. I did; to Mr. Gustam and Mr. Hall. I proposed to throw out 

all the inside work with the exception of the spring. 
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Q. 18. Did you ever make any experiments with a view to im- 
Ate tg the nipper then being made by the company; and, if yea, 
what? 

A. I experimented in interlocking the handles so as to make the 
jaws move simultaneously. 

Q. 19. Did or did not the jaws of the nippers then being made by 
the company move simultaneously ? 

A. They did not. 

Q. 20. How did that affect their utility and sale? 

A. They were good for nothing. 

Q. 21. Did the company have any on hand that were unsalable 
for this reason ? 

. A. I never saw more than a dozen manufactured nippers when I 
went there. 

Q. 22. Were the company making and selling many nippers 
— you went there? 

A. They were not. Each man was making a nipper at the vise 
about as he was a mind, to and the parts would not interchange. 

Q. 23. Were you employed to change that mode of manufacture 
so that the parts would be made to interchange? 

A. I was, and according to my judgment. 

Q. 24. Did you ever make any model showing your attempt to im- 
prove the nipper then made by the Interchangeable Tool Company, 
and when did you make it? 

A. I did, in the spring of 1879. ‘This is the model I refer to. 


Model offered in evidence and marked Complainant’s Exhibit 
Johnson’s Exhibit D, J. E. B., Sp. Ex’r, 20 June, 1884. 


30 Q. 25. Give the dates, as nearly as you can recollect, when 
this model was commenced and finished. 

A. I should say in the month of May, 1879. 

Q. —. Did you do all the work on it yourself? 

A. I did not; Thomas Connors filed the pieces up to the lines 
which I laid out, I making the teeth which connects the handle. 

Q. 27. Did you receive any suggestions in making this model 
from Mr. Thomas G. Hall or from any one else? 

A. I did not. 

Q. 28. Did Mr. Thomas G. Hall ever give you any instructions 
about inaking this or any other improvement upon the nippers 
made by the Interchangeable Tool Company? 

A. He did not. 

Q. 29. Was Mr. Moses ©. Johnson in the employ of the Inter- 
changeable Tool Company at or before you made this model; and, 
if yea, who enployed him, when, and for what purpose? 

A. He was. I hired him as tool-maker about the last week in 
April, 1879. 

Q. 30. Was Mr. Moses C. Johnson at this time engaged in attempt- 
ing to improve the nipper heretofore made by the company ? 


Question objected to as leading. 
A. Not to my knowledge. 
3—18b 
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Q. 31. Do you not know whether or not Moses C. Johnson at or 
about the time you made Complainant’s Exhibit D made another 
model showing improvements on the company’s nippers? 
A. He did afterwards; he was at work on the model at the time, 
but completed his model after I made mine. 
Q. 32. Please examine the model now shown you and state if 
you know what it is and who made it, and when. * 
A. It is the model nipper made by Moses C. Johnson in the 
month of May, or thereabout, 1879. 


31 Model offered in evidence and marked Complainant’s Ex- 
hibit Johnson’s Exhibit C, J. E. B., Sp. Ex’r, 20 June, 1884. | 
Q. 33. How do you know that Johnson made this model, and what | 
was it made for? 
A. I told him to make it and I saw him to work on it. I fur- 
nished him the brass for the handles. 
Q. 34. When you say you told him to make it what words did you 
use In speaking to him? 
A. I told him we must have a new model. Then we talked of 
some changes; I showed him my Exhibit D; he went on and made 
the model, and occasionally came for sanction and direction. 
Q. 35. What direction did you give him? State the words. 
A. I said, “Take that model of mine and change those teeth that 
interlock the handles, so as to make the interlocking with one oper- 
ation or one cut.” 3 : 2 
Q. 36. Did you have anything to make one cut with at that time? 
A. We did not. 
Q. 37. Then you expected him to invent something to anticipate 
further operations or cuts, did you not? 
Objected to as leading and as instructing the witness. 
A. I expected him to make a cutter or mill to do that work. 
Q. 38. In addition to making the model ? 
A. Yes, sir. 
Q. 39. What are the jaws of that model made of? 
A. Steel from one of the old nipper jaws that were forged previous 
to my guing in their employment. 
_ Q. 40. By what means, if you know, were those forgings given 
their present shape and size? 
A. ered by filing and forging. I did not see the forging 
one. 
o2 Q. 41. Do you know what part of the jaws was reforged ? f 
If any, state. 
A. Ido. The forging was short at the lips at the head of the 
spring, and by forging it was lengthened. 
Q. 42. What tools were used to give it the present shape? et ee 
A. Files mostly. 
Q. 44. Did you ever see any nipper or model of a nipper with lips 
nearly approaching when closed, as in model Complainant’s Exhibit 
C now shown you, before Johnson made this model ? 
A. Idid not. It is the first one I ever saw. 
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Q. 44. Whose invention was the placing of those lips in that po- 
sition ? 

Question objected to, it being impossible for the witness to know 
whose invention it was. 


A. Moses C. Johnson. 

Q. 45. State, after examination of this model, whether or not this 
is the first model you ever saw with the handles interlocked with a 
projection on one handle working into a depression in the other and 
‘whose invention, as far you know, it is. 

_ A. It is the first I ever saw, and it is Moses C. Johnson’s inven- 
tion. 

Q. 46. Please explain now what you meant by speaking of mak- 
ing this with “one cut” in contradistinction from the mode of mak- 
ing the connection in Exhibit D. 

A. In the Exhibit D it would be necessary to move the handles 
under the mills several times, whereas in model C once is sufficient. 
By the mills I mean the tool that cut the shape of the metal that is 
pressed under them when revolving. 

Q. 47. Then it is necessary, is it not, to make mills of such shape 
as in turn to cut out the required shape from the unformed forg- 
ing? 

33 A. It is. | 

Q. 48. I now place in your hands Complainant’s Exhibit 2, 
being patent granted to Moses C. Johnson, assignor of Henry G. 
Thompson, No. 232.975, dated October 5, 1880, and read to you the 
following claim in reference to the drawing annexed : 

“T claim the body composed of the side plates A B, the independ- 
ent fulcra, 2, 3, 4, 5, for the jaw levers and hand levers, provided 
with cutting edges and with lips, E, and the hand levers having 
short arms, G H, and a prong and notch, always in engagement as 
described, combined with the V-shaped spring, held, as described, by 
the lips.” 

Q. 48. Please state, to the best of your knowledge and belief, who 
is the inventor of the foregoing combination. 

A. Moses C. Johnson. 

Q. 49. During the time of the making of Complainant’s Exhibit 
Johnson Model C and while you and Johnson were in the employ 
of the Interchangeable Toul Company, was there any talk among 
the men in the employ of that company as to who was the inventor 
of that combination and of those improvements on the old nipper? 


Question objected to as incompetent and immaterial. 


A. There was among the tool-makers (by Mr. Whittlesay). I 
_ don’t remember others at this time. | 

Q. 50. To whom in such talk was the credit of that invention 
given ? 

A. Moses C. Johnson. 

Q. 51. Did any one dispute it? 

A. Not to my knowledge. 

Q. 52. Do you know whether the men employed in the Inter- 
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changeable Tool Company’s shop in Hudson street saw Complain- 
ant’s Exhibit C, Johnson’s model, when it was completed ? 

o4 A. Some of them did. 

Q. 53. Was it kept at the shop ? 

A. It was. . 

Q. 54. Was it used as a model to make other nippers and tools 
after it, and what tools ? 

A. It was; all of our mills for forming the nipper. 

Q. 55. And were many other nippers made at that shop on that 
model ? 

A. A great many; all of the size No.2 were made on that model 
up to February, 1880, when they moved to Milford. 

Q. 56. Was Mr. Thomas G. Hall, James F. Oliver, Samuel Leo- 
pold, or David L. Harris ever in the shop in Hudson street when 
nippers or tools after Johnson’s model were being made ; and, if so, 
how often ? 

A. Hall, Oliver, and Harris were in there frequently. 

Q. 57. Did either of them ever see or examine Complainant’s Ex- 
hibit C, Johnson’s model, at the shop in Hudson street; and, if so, 
who examined it? 

A. They have all seen it, to my knowledge, in that shop in Hud- 
son street. I haveseen it in the handsof Hall and Oliver; I should 
say a good many times. 

Q. 58. Did you have any talk at that shop about Johnson’s model 
with Hall, Oliver, or Harris, and what was the talk ? 

A. I did, with Mr. Harris. After explaining to him the model, he 
said to me, “Supposing you go on making these nippers and find 
when they are put together they will not interchange?” I replied, 
“That never occurred to me.” That’s all I had with Mr. Harris. I 
can’t swear that I ever showed it — Mr. Harris while talking to 
hin. 

Q. 59. Did Mr. Harris admit to you that he had seen this model ? 

A. I don’t remember that he ever did in so many words. 

Q. 60. How did you explain the model to him ? 

A. When it was lying on the bench before us. 

Q. 61. Question 58 repeated as to Hall. 

30 A. I can’t remember the words or phrases used, but Hall 

always gave us much credit for these improvements. 

_ Q. 62. Did you ever talk with Thomas G. Hall about Complain- 
ant’s Exhibit C, Johnson’s model, when Hall had it in his hands in 
Hudson street, in 1879, and how often ? 

A. I have, very often, as the model was being made, and after it 
was completed. 

Q. 63. Was not this the model from which all the Interchange- 
able Tool Company’s nippers, No. 2 size, were made? 

A. It was the model. 

Q. 64. Was not an extra set of parts made from this model from 
which dies for forgings and mills were made ? 

A. The mills were made from the model, Complainant’s Exhibit 
C, Johnson’s model, and extra parts were made for dies from which 
the forgings were made according to this model. 
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Q. 65. Were these made by any one man and by whom ? 

A. By Mr. Moses C. Johnson principally. 

Q. 66. Do you know whether Thomas G. Hall knew that these 
were made by Johnson ? 

A. He knew that he made the model and the extra part. 


Examination adjourned until Saturday, 21st June, 1884, at 11 a. 


m., same place. 
21 Jung, 1884—11 a. m. 


Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Examination of Mr. ADAMS continued: 


Q. 67. Did he know that the mills were made according to John- 
son’s model ? 
36 A. He did. 
Q. 68. How long were the mills made according to John- 
son’s model used by the Interchangeable Tool Co. ? 

A. As long as I was with them, until the 20th of February, 1880. 

Q. 69. Were there any changes made in these mills during that 
time ? 

A. Not to my knowledge. 

Q. 70. Would you have known it if there were any changes made 
during that time? 

A. I should. 

Q. 71. Cannot you answer question 69 more positively ? 

A. There was not. 

Q. 72. Were there any changes in the length of the lip of the 
nippers, No. 2 size, made while you were with the company? 

A. There was none. 

Q. 73. How many No. 2 nippers were made by the Interchange- 
able Tool Co., according to Johnson’s model, while you were with 
the company ? | 

A. I have no means of knowing; can only give an estimate—say 
twenty-five to thirty thousand, more or less. 

Q. 74. Mr. Thomas G. Hall says in his direct testimony, 1n answer 
to question 18, that between December 1, 1879, and January Ist, 
1880, the company completed a set of milling-machine fixtures, 
which have been used exclusively since that time in milling the No. 
2 jaws, which would mill the projection over the head of the spring 
shorter than that shown in Complainant’s Exhibit 3d. Do you re- 
member what those fixtures were? If so, state. 

A. Ido. They were fixtures for milling the jaws, and would hold 
twelve jaws at a time. 

Q. 75. How did they differ from the milling fixtures used before? 

A. The old fixtures milled only one jaw each time. 
o7 Q. 76. Did the new fixtures change in any way the length 
of the projection or lips on the jaws? 

A. They did not and could not. 
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Q. 77. Did or did not the length of lip or projection depend on 
the shape of the mills? 

A. It did. 

Q. 78. And these, you say, were unchanged, do you? 

A. I do. 

Q. 79. In answer to question 19 of Hall’s direct testimony, which 
question reads as follows: js 

“And ever since that, I understand you, the projection or lip over 
the head of the spring in the No. 2 nipper has been made from >}; 
to j; ofan inch shorter, as you have explained?” Said Hall says: 
“Tt has.” 

I now ask you if that answer to that question is true? 

A. It is not. 

Q. 80. Mr. Thomas G. Hall, to direct questions 23 and 24, answers 
that the company did not continue to manufacture the nipper as it 
appears in Complainant’s Exhibit 4, because the nipper did not 
work satisfactorily, and that the defect consisted in the want of uni- 
formity in the movement of the jaws. What, if any, experiment 
was made to remove this defect, and by whom was it made, and at 
whose suggestion, if any ? 

A. There were two experiments made at the shop in Hudson 
street by myself in the month of May, 1879. The first one was 
interlocking the handles by inserting several pins in each handle 
opposite the fulcra. 


Witness is handed Defendant’s Exhibit Nipper Handles, and, 
after examination, continues: 


I should say these are the handles in which I inserted the pins 
by drilling holesand driving the pinsin. No one suggested it to me. 
The second experiment was made by me. _ I took two brass plates 

and made the handles with a projection opposite the fulera, 


38 in which I filed several teeth. Thisis Complainant’s Exhibit 
D in this case. I received no suggestion in regard to it frum 
any one. 


Q. 81. What was the first model nipper in which you ever saw a 
projecting lip like that in Complainant’s Exhibit C, Johnson’s 
model ? 

Question objected to on the ground that he has already an- 
swered it. 


A. Johnson’s model, Complainant’s Exhibit C. 

Q. 82. What was the first model nipper in which you saw the V 
spring held in place by the projecting lip, without block or screw 
fastening ? 

A. Johnson’s model, Complainant’s Exhibit C. 

Q. 83. Do you remember seeing at the shop in Hudson street a 
model of the No. 2 nipper made by Moses C. Johnson when in the 
employ of Jencks & Co.? 

A. I do. 3 

Q. 84. Had that model any projecting lip for holding the V spring 
in place without the block and screw fastening ? 

A. It had not. 
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Q. 85. How was the spring held in place in the Jencks model ? 

A. I don’t remember now of seeing the spring in the model. 

Q. 86. Did you take the Jencks model apart or see it apart ? 

A. i did not take it apart. I saw it apart. 

Q. 87. Were there any holes through or in the side plate where 
the point of the spring should rest showing where screws for hold- 
ing it in place would come if used, or for holding a block for the 
spring ? 

A. I think there was a hole in the plate for the screw to hold the 
brass block, which block held the spring. 

Q. 88. Did you see any alterations made in that Jencks model by 
any workman in Hudson street? And, if so, state fully what, when 
‘made, and by whom. 

A. I don’t renember of seeing any. 
oo Q. 89. Would you remember if any alterations had been 
made in that Jencks model by any workman in the shop in 
Hudson street during your employment by the Interchangeable 
Tool Company; and, if so, why ? 

A. I should; because I had charge of the whole mechanical work 
in that shop. [ directed the workmen and gave thei their jobs. 

(. 90. Did you see any model nipper or handle of any model 
nipper with a fulcra and notch interlocking gear between, opposite 
the fulera, before you saw it in Complainant’s Exhibit C, Johnson’s 
model ? 

A. I did not. 

Q. 91. Would you have seen or known of it if such a thing had 
existed in the shop at Hudson street ? 

A. I should. 

Q. 92. How often and for what lengths of time was Thomas G. 
Hall in the shop in Hudson street ? 

A. His visits for the first three or four months were frequent, per- 
haps averaging once a week. He stayed from an hour to two hours 
each time. In the fall they were more frequent. 

Q. 93. Did you ever see Thomas G. Hall working on a model for 
a nipper at that shop? 

A. Not after I was in their employ. 

Q. 94. Did Mr. Thomas G. Hall ever show you any model nipper, 
or jaws of nipper, or handles of a nipper with lips in the jaws, or 
gearing between the handles, that he claimed to have made? 

A. Never, sir. 

Q. 95. Did Mr. Thomas G. Hall direct you to put the pins in the 
Defendants’ Exhibit Nipper Handles, which, in answer to direct 
question 61, he says was the first practical thing done at the factory 
of the Tool Company at Hudson street ? 

A. He did not. 

Q. 96. What model of the No. 2 size nipper was used by the Inter- 
changeable Tool Company asa standard for making the gauges 
and tools for manufacturing the nippers ? 

A. Johnson’s model, Complainant’s Exhibit C. 
40 Q. 97. Was the Jencks model used for those purposes ? 
A. It was not. 


PESO Ie Oe 
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Q. 98. Were there any templates made ; if yes, by whom and after 
what model ? 

A. A few templates were made for the jaws; I believe there were 
none made of the handles, but I wont say ; were made by Mr. Whit- 
tlesey, E. A., I think ; made after Johnson’s model, Complainant’s 
Exhibit C. fs 

Q. 90. Who was E. A. Whittlesey and what was his business in 
the shop of the Interchangeable Tool Company ? 

A. Was a tool-maker in the employ of the company, and worked 
the greater part of the time on the mills. 


Adjourned to June 27, 1884, at 1 p. m. 


New York, 27th June, 1884—1 p. m. 


Parties met pursuant to adjournment. 
Present: Same counsel, same witness. 


Direct examination of Mr. ADAMS continued: 


Q. 100. I put in your hands Defendants’ Exhibit No. 4, nipper 
jaws, and ask you if you remember them as forming parts of a 
nipper of which Defendants’ Exhibit Nipper Handles formeda part? 

A. I have no way to identify them. 

Q. 101. Did the jaws which formed part of the nipper, — which De- 
fendants’ Exhibit Nipper Handles formed a part, havea cut making 
a short projection or lip, as shown in Defendants’ Exhibit No. 4, 
nipper jaws? 

A. I do not remember such a cut. 

Q. 102. Would you remember if those jaws had such a cut at that 

time? 
41 A. I can’t say that I should. 
Q. 103. Did you put that nipper together of which De- 
fendants’ Exhibit Nipper Handles formed a part; and, if yea, would 
you not remember how the spring was held in place? 


Objected to as outrageously leading. 


A. I want to correct my answer with regard to these notches. I 
think I filed those notches myself and put the spring in as an ex- 
periment to test the nipper with the pin connection in the handles. 
I did put the nipper together. Side-plate Defendants’ Exhibit No. 
5, side-plates, are the same size as the plates I used in this nipper ; 
the holes in the side plates are in one of them for holding the screw 


that held the block that held the spring; one hole in the other side 


plate is tapped for that screw to enter; the small hole in same plate 
I don’t remember the use of. 

Q. 104. What were the holes for which are in Defendants’ Exhibit 
No. 4, nipper jaws, just when you filed the cut? 

A. I don’t remember. 

Q. 105. Did you never see a nipper with a pin or bar connecting 
those two holes? 


Objected to as leading; witness has already stated that he didn’t 
know what those holes were for. 
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A. I have seen a pin connecting two jaws, but not this size; they 
were No. 2. 

Q. 106. Will you tell all you know about that No.2 so con- 
nected ? 

A. At the commencement of my employment by the Interchange- 
able Tool Company Mr. Gustam gave me a pair of No. 2 nippers, 
saying it was the most perfect pair the company had; that nipper 
contained this pin, which was inserted to control the jaws in their 

movements. 


42 Answer objected to as mere hearsay and immaterial. 
Q. 107. Did Mr. Thomas G. Hall say anything to you about 


~ it, and what? 


A. He did. He said he put it in to help control the action of the 
jaws; that’s all I remember now. 

Q. 108. Did Thomas G. Hall ever show you any nipper jaws 
made by himself with a notch or lip to hold the ends of the spring? 


Objected to as immaterial. 


A. He did not. 

Q. 109. Did said Hall ever show you any nippers made by him- 
self—any sketch made by himself or others—or describe to you any 
mode of regulating the motion of a nipper by any gearing between 
the handles? 


Objected to as leading and immaterial. 


A. He never did. 

Q. 110. You have testified that Mr. Thomas G. Hall “always gave 
us much credit for these improvements.” Where and when did he 
give you this credit? 

A. In the shop in Hudson street, in the fall of 1879. 

Q. 111. Did Mr. Hall, in the fall of 1879, speak to you about these 
improvements more than once; and, if so, how often? 


Objected to as leading and prompting the witness. 


A. Several times. , 
Q. 112. Repeat as much as you can of his words or the substance 
of his conversation. Did or did he not mention Johnson, and how? 


Same objection. 
43 A. “ You are doing splendidly; not only have we got the 
best nipper in the world, but we are paying all expenses and 


for the new tools in progress. The company are very much pleased 
with your management.” Don’t remember his mentioning John- 


son’s name in this connection. 
Q. 113. Did not Mr. Hall know that Johnson was the author of 


these improvements? 
Objected to as outrageously leading and incompetent. 
A. He did. 
Q. 114. How did he know that fact ? 
4A—186 
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A. In conversation with me he always gave Johnson the credit, 
not in so many words, but in substance. I always gave Johnson 
the credit in talking with Mr. Hall. 

Q. 115. Was there any other way in which Hall knew that fact ? 
Did he know that M. C. Johnson was working on those improve- 


ments ? ) 
Objected to as leading and prompting the witness. 


A. I was about to answer that Mr. Hall had seen Mr. Johnson at 
work on those improvements at the shop. 
Q. 116. Is that all? 


A. That is. 
Q. 117. Had or had not Mr. Hall seen the perfected model, Com- 


plainant’s Exhibit C; and, if yea, where had he seen it? 

A. He had, at the shop in Hudson street. 

Q. 118. Do you remember at what part of the shop he saw it? 

A. At Mr. Johnson’s work bench. 

Q. 119. Did you see Mr. Johnson making any alterations in the 

Jencks model ? 
44 A. I did not. 
Q. 120. Were any alterations made in that Jencks model 
to your knowledge? 

A. There was none. 

Q. 121. When and where did you see that Jencks model last and 
in what condition was it? 

A. Summer of 1879, at the shop in Hudson street; the parts were 
separated and lying on the bench. 

Q. 122. Enumerate these parts. 

A. Two jaws and two handles; two plates. That is all I re- 
member. 

Q. 123. Do you know what became of them ? 

A. I do not. 

Q. 124. Have you ever seen any of them since ? 

A. I have not. 

Q. 125. You have examined the nipper which I put in your 
hands, stamped “ Hall’s patent, November 5, 1878,” and also the 
nipper, Complainant’s Exhibit 3d. What, if any, is the difference 
between them ? 

A. They have the appearance of being the same. 

Q. 126. Do the lips in both nippers approach equally near when 
the nipper is closed in cutting? 


Question objected to, as the nippers speak for themselves. 
A. I should say they did from observation, without a magnifying 
glass. 


Nipper offered in evidence and marked Complainant’s Exhibit 
5th, J. E. B., Spec. Ex’r, 27th June, 1884. 

Defendants’ counsel admits that this nipper was made by the 
Interchangeable Tool Company. 
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Complainant’s counsel calls the attention of the magistrate 
45 to the answer of Thomas G. Hall to X Q. 308, in which he 
(Hall) says, “ The present stamp is Hall’s pat., Nov. 5, 1878.” 


Q. 127. What is the stamp on Complainant’s Exhibit 5th? 

A. Hall’s patent, Nov. 5, ’78. 

Q. 128. Do you know William Q. Judge? 

A. I do. 

Q. 129. Were you ever at his office? 

A. I was once. 

Q.150. Whodid you meet there? 

A. Mr. Judge and, I think, Charles Oliver and Mr. Gustam. 

Q. 131. Were you ever there with Mr. Thomas G. Hall? 

A. Never was. 

Q. 132. Was any sketch of any nipper with a gearing between the 
handles ever shown you at that office by any one? 

A. There was none. 

Q. 1383. Was any sketch whatever shown you there? 

A. None whatever. 

Q. 134. Did Moses C. Johnson ever make a drawing of a completed 
nipper with his improvement? 

A. He did, of No. 4 nipper; 7-inch. 

@. 185. When did he make it? 

A. In the fall of 1879. 

Q. 1386. What was done with it? 

A. Do not know. 

Q. 187. Did you ever see it in the hands of Thomas G. Hall? 

A. Not that I recollect. 

Q. 138. Look at Defendants’ Exhibit No. 1, Johnson’s drawing, and 
say whether you ever saw it before; when, where, and when you 
saw it last. 

A. I have seen it before, at New Haven, in December, 1881 ; that 
was the last time I saw it. 

Q. 1383. Was that drawing ever used in the shop in Hudson 

street ? 
46 A. It was not. I wish to make a correction in regard to 
this drawing. I am not positive whether this is the identical 
drawing I then saw or whether it was a drawing of the 5-inch or No. 
2 nipper. 
Q. 140. Who had possession of it in New Haven then? 
A. Mr. Broadnax. 


Counsel for defendants notes on the record that he did not have 
possession of it in December, 1881, but that it had been put in evi- 
dence and was in possession of the magistrate, and was merely used 
by him on the examination then pending. 


Witness continues: 


Mr. Broadnax passed it to me, and that was the time I saw it. 

Q. 141. Did Mr. Johnson have the drawing that you say he made 
at the shop in Hudson street where it could be seen by others? 

A. He did. The drawing was made for the company and was in 
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their possession. It was kept in the office part of the time and part 
of the time on the bench; I mean Johnson’s work-bench. 

Q. 142. Was this in open sight of all coming into the shop? 

A. It was. 

Q. 148. Were Mr. Thomas G. Hall, Mr. James F. Oliver, Mr. Leo- 
pold, Mr. Harris in the habit of going into that office and, to that 
bench when Johnson’s drawing was so exposed ? 

A. Mr. Hall, Mr. James F. Oliver were in the habit of going to 
those places at thattime. I cannot say as regards the others. 

Q. 144. Do you know whether Mr. Hall or Mr. Oliver saw John- 

son’s drawing ? 
47 A. I do. Mr. Hall, Mr. Oliver, and myself talked about it 
in the office, which they could not do if they had not seen it. | 

Q. 145. Do you know where Mr. Johnson made that drawing? 

A. At his boarding-house on Hudson street, out of the regular 
shop hours. 

Q. 146. Did you see Mr. Johnson trying the mills made after 
Complainant’s Exhibit C? 

A. I did not, to the best of my recollection. 

Q. 147. Do you know whether those mills were made or not after 
Johnson had completed Complainant’s Exhibit C? 

A. The mill was completed after the model C was completed. » 

Q. 148. Do not mills from use change their cut to some degree? 

A. They do, or are apt to. 


Direct examination closed. 


Complainant’s counsel offers in evidence certified copy of the 
Secretary of the Interior, decision on appeal in interference, as part 
of complainant’s exhibit; interference recorded, and the same is 
marked Complainant’s Exhibit Interference Record No. 2, J. E. B., 
Sp. Ex., 27 of June, 1884. 

Examination adjourned until June 28th, 1884, at 11 a. m. 


48 New York, 28 June, 1884—11 a. m. 


Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Complainant’s counsel offers in evidence a circular of the Inter- 
changeable Tool Company, and the same is marked Complainant’s 
Exhibit 6th, J. E. B., Sp. Ex’r, 26 June, 1884. 

Complainant’s counsel offers in evidence a letter written by A. 
Gustave to J. M. Adams, dated New York, April 5th, 1879, and the 
same is marked Complainant’s Exhibit 8th, J. E. B., Sp. Ex’r, 28 
June, 1884. 

Complainant’s counsel offers in evidence a letter written by J. F. 
Oliver to J. M. Adams, dated New York, March 5th, 1880, and the 
same is marked Complainant’s Exhibit 7th, J. E. B., Sp. Ex’r, 28 
June, 1884. 

Defendants’ counsel objects to the above exhibits on the ground 
that they are incompetent, irrelevant, and immaterial to any issue 
in this cause. 
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Direct examination of Mr. ApAMs continued: 


Q. 149. Look at the letter now handed you and marked Com- 
plainant’s Exhibit 8th, and state, if you know, by whom it was 
written and when you received it? 

A. Written by A. Gustave, secretary of the Interchangeable Tool 
Company. I. received itin Hartford, Connecticut, within two days 

of its date. 
49 Q. 150. Did you accept the offer of employment contained 
in that letter ? 

A. I did, and went to New York the following Monday, which 
was April 14, 1879, and immediately entered the employment of 
that Company. 

Q. 151. Look at letter now handed you, marked Complainant's: 
Exhibit 7th, and state, if you know, who signed it and when and 
where you received it. 

A. James F’. Oliver, then secretary of the Interchangeable Tool 
Company, signed it. It was received at 380 Deane street, Brooklyn, 
New York, within two days of its date. 

Q. 152. Did you leave the employment of the Interchangeable Tool 
Company in accordance with the tenor of Complainant’s Exhibit 
7th? 

A. I did; but I wish to explain how. I left their employment 
when they removed to Milford, about the 20th of March, 1880. 


Direct-examination closed. 


Cross-examination by Mr. BROADNAX: 


X Q. 1538. What is your present occupation and where are you 
employed ? 

A. Tool-making. I am employed by the Elastic Sewing Machine 
Company of Brooklyn, No. 45 and 47 York street, Brooklyn, New 
York. 

X Q. 154. How long have been employed there? 

A. Several months. 

X Q. 155. State definitely. 

= I commenced May 15th, 1884. 

X Q. 156. Where were you ‘previously employed ?_ 


Complainant’s counsel objects to these questions for im materiality. 


A. I was publishing the Courier de Worcester, in Worcester, 
Massachusetts. 
X Q. 157. How long were you publishing that paper? 


Same objection. 


50 A. My personal connection with that paper was about two 
months. 
X Q. 158. You say you went in the employ of the Interchange- 
able Tool Company on April 14, 1879. What is the first thing you 
did after entering the employ of that company ? 


Same objection. 
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A. My first work was to look the machinery over, and, finding it 
of an inferior quality, condemned it as unfit to use in the manu- 


facture of nippers. 
X Q. 159. What machinery did the company have in the shop? 


Same objection. re 


A. Milling machines, polishing machines, drilling machines, 


forge-blower, and small bench tools. 
X Q. 160. How many milling machines, polishing machines, and 


drilling machines did the company have? 


Same objection. 
A. Two or three milling machines; I think two drilling ma- 


‘chines, and two polishing machines. 


X Q. 161. What was done with these machines after you con- 
demned them ? 


Same objection. 


A. They were moved to one side of the room to give place for 
new machinery which we were going to purchase. 
X Q. 162. Were they ultimately sold? How were they disposed 


of, if at all? 
Same objection. 


A. They were sold. 
51 X Q. 163. Were any of these condemned machines used 
in the manufacture of nippers after you went in the employ 


of the company? 
Same objection. 


A. They were not. 
X Q. 164. After you had condemned the machines and set them 


aside, what did you next do? 
Same objection. 


A. Went to Hartford and purchased machinery of Pratt & Whit- 
ney Company. At this time four milling machines, a drill press, 
one lathe, index milling machine, one shaper, one hand miller. 

X Q. 165. Was that the first lot of machinery you purchased for 


the company? 
Same objection. 
A. It was. 
X Q. 166. Give the date of the purchase. 
Same objection. 


A. About the 18th of April, 1879. 

X Q. 167. When was the machinery delivered in the shop of the 
company? 

Same objection. 
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A. Within a few days after its. purchase. I cannot state more 
definitely. 
X Q. 168. Was it a week at furthest? 


Same objection. 


A. I should say some of them arrived within a week. 
52 X Q. 169. What, in the meantime, did you do towards 
improving the nipper, if anything? 

A. Do not remember. : 

X Q. 170. When did you get the machinery in operation ? 

A. I don’t remember. 

X Q. 171. Before the 1st of May, 18797 

A. I don’t remember. 

X Q. 172. How long had you been in the employ of the com- 
pany before you put the pin in the old nipper handles? 

A. Several months. 

X Q. 178. About how many months? 

A. I cannot tell the precise number. 

X Q. 174. State approximately. 

A. Three or four months, to the best-of my recollection. 

X Q: 175. In how many old nipper handles did you put pins op- 
posite the fulcra so as to form gearing between the handles? 

A. Don’t recollect. 

X Q. 176. State approximately. 

A. One pair, and perhaps several. 

X Q. 177. How long had you been in the employ of the com- 
pany before you put these pins in the first pair of handles to form 
gearing ? 

Objected to as repeating X Q. 171. 


A. Three or four weeks, to the best of my recollection. 

X Q. 178. Why did you put such pins in such handles? 

A. To control the action of the jaws. 

X Q. 179. By way of experiment, do you mean ? 

A. I do. 

X Q. 180. Why did you put such pins in more than one pair of 

handles ? 
53 A. I had different size nippers. 
X Q. 181. In how many different size nippers did you put 

the pins? 

A. In No. 2 and No. 4. 

X Q. 182. In which size nipper did you first put the pins? 

A. In No. 2. 

X Q. 183. After you put the pins in the No. 2 nipper how long 
was it before you put them in the No. 4 nipper? 

A. Two or three months, to the best of my recollection. 

X Q. 184. And you put the pins in the No. 2 nipper within three 
or four weeks, as I understand you, after you went in the employ of 


the company ? 
Objected to as repeating X Q. 177. 
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A. To the best of my recollection. 
X Q. 185. That would make it about the middle of May that the 


first pin gearing was put in the first pair of handles, as I under- 
stand it? 

Objected to as being testimony of and calculation of Mr.’Broad- 
nax. 

A. Somewhere about the middle of May. 

X Q. 186. And was that the first step you took towards joining 
the handles of the Hall nipper by a gear connection ? 

A. I think it was. 

X Q. 187. And what was the next step? 

A. Made a model with gearing, one of brass plate. 

X Q. 188. Do you refer now to Complainant’s Exhibit D? 

A. I do. 

X Q. 189. How long after you put the pin gearing between the 

first pair of handles before you made the model, Exhibit D ? 


54 A. Very soon; cannot tell now accurately. 
X Q. 190. Was it within a week—two weeks? Stateas near 
as you can. 


A. It was within two weeks, to the best of my recollection. 
X Q. 191. Was it within one week ? 


A. Cannot state. 

X Q. 192. What was the next step taken towards perfecting the 
gear connection between the handles? 

A. The making of a model connecting the handles. 

X Q. 193. Do you refer to the model, Complainant’s Exhibit C? 

A. I do. 

X Q. 194. How long after model D was made before model C was 


made? 
A. I should say model C was finished several weeks afterwards. 


Adjourned until Monday, June 30, 1884, at 1 p. m. 


New York, June 30th, 1884—1 p. m. 


Parties met pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination of JAMES M. ADAMS continued: 


X Q. 195. After Complainant’s Exhibit Model C was made what 
was the next practical step taken towards the manufacture of the 
nipper ? 

A. To complete the mills after that model. 

X Q. 196. Were the mills made before the templates ? 

A. They were not. 

X Q. 197. Then the templates followed immediately after the 

making of the model C? 
55 A. No, sir. 
X Q. 198. Were not the templates made before the mills? 

A. They were. 

XQ. 199. What followed next after the making of model C? 
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A. The mills were completed after the model C—I mean after the 
form of the model C. There were some templates made before the 
model C was completed, and all, or nearly all, were laid aside and 
the model C used direct instead of the templates. 

X Q. 200. Do you mean that the mills were made to conform to 
the model C, and not to the templates? 

A. I do. 

X Q. 201. Who made the templates ? 

A. Mr. E. A. Whittlesey—all or nearly all. 

X Q. 202. I mean the templates of the inside and outside of the 
. nipper jaw of the No. 2 nipper? 

A. I don’t know about the inside. I am quite positive Mr. Whit- 
tlesey made the outside template, which, I think, was never used in 
forming the mills. 

X Q. 203. What model were these templates made to conform to? 

A. To the Jencks model nipper. 

X Q. 204. Were-there no templates made to conform to the inside 
and outside edge of the jaws of model C? 

A. I don’t remethber. 

X Q. 205. When were the mills made? 

A. I think in the months of May and June, 1879. 

X Q. 206. What templates did you use to test the cut of the mills 
on the inside and outside of the nipper jaws ? 

A. I think there was none, though there might have been one for 
the inside; I do not recollect. 

X Q. 207. After the mills were made what was the next step taken 

toward the manufacture of the No. 2 nipper? 
56 A. We commenced milling the parts as soon as the jaws 
were completed and the forgings received. 

X Q. 208. Before the forgings were received what was done to- 
wards making new dies in which to make the forgings ? 

A. We had a set of new dies made at Colt’s Patent Fire Arms 
Manufacturing Company. 

X Q. 209. Who made the dies at the Colt’s Patent Fire Arms 
Manufacturing Co. Works? 


Complainant’s counsel objects to question as calling for hearsay. 


A. Do not remember the name of workman. 

X Q. 210. To what model were these dies made to conform ? 

A. To the new model, Exhibit C. 

X Q. 211. Were the dies sunken by that model ? 

A. Don’t recollect. 

X Q. 212. Why were the new dies made? 

A. So as to conform to the new model. The old model was too 
broad and the lack of stock in other parts. 

X Q. 213. Where were tbe old forgings lacking in stock ? 

A. In the handles opposite the fulcra. 

X Q. 214. Anywhere else? 

A. In the jaws at the throat over the head of the spring. 

X Q. 215. Anywhere else ? 

A. I think the old jaws were a little too thin to clean up nicely. 
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X Q. 216. Have you mentioned every particular wherein the old 
forgings were lacking in stock ? 
A. I think the cutting edge of the new forgings were made a little 
thicker; I don’t remember further at present. 
X Q. 217. Do you remember whether the shank of the jaw was 
not made longer? ‘. 
57 A. I think it was. | 
X Q. 218. Do you recollect of Mr. Johnson’s dovetailing a 
piece in the shank of the Jencks model so as to lengthen out the old 
forging ? 
A. There was a piece dovetailed in. 
X Q. 219. Why was a piece dovetailed in? 
A. I have no knowledge only from hearsay. 
X Q. 220. What did you hear said and from whom did you hear 
it? 
Objected to as calling for hearsay. 


A. I heard that the old forging was too short at the shank, and 
that it was lengthened by dovetailing a piece in. I heard it from 
Mr. M. C. Johnson. : 

X Q. 221. Do you not know of your own knowledge that the old 
jaw forgings were too short? 

A. I think they were. 

X Q. 222. At the time you went in the employ of the Inter- 
changeable Tool Company were there any of the old forgings there 
intended for the No.2 nipper? And, if so, state what forgings there 
were. 

Objected to as immaterial and irrelevant. 


A. There were jaws, handles, and plates. 
X Q. 2238. What was done with them? 


Same objection. 


A. They were condemned and sold for scrap. 
X Q. 224. Why were they condemned and sold for scrap? 
A. Their size and shape were wrong, and most of the jaws were 
drilled in the rough state—and, perhaps, the handles. 
X Q. 225. When were the new dies made? 
A. Don’t recollect. 
X Q. 226. Have you no idea when they were made? 
58 A. I think some of thetn were made the last of June, 1879; 
| am not positive. 
X Q. 227. Were all of the milling tools used by the company for 
the manufacture of the No. 2 nipper during the time that you were 


in its employ made to conform to Complainant’s Exhibit Model C?- 


A. They were. 

X Q. 228. Was that model used continually to test the shape of 
the mills by it during that time? 

A. The model was followed whenever new mills were made; also 
used in adjusting the mills. 

X Q. 229. How was the model used in adjusting the mills? 


a 


—- 


ay _ 
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A. By putting the model in the fixture and lowering the mills 
down or passing the fixture under the mill with the model in it. 

X Q. 230. How many sets of mills were made for the Ne. 2 nipper 
during the time you were in the employ of the company ? 


Objected to as immaterial. 


A. Don’t recollect. 
X Q. 231. Was there more than one set? 


Same objection. 


A. Some were broken in hardening, and they were replaced by 


~ hew ones. 


X Q. 232. Who made the mills? 
Objected to as repetition. 


A. Most of them were made by E. A. Whittlesey. 
X Q. 233. And did Mr. Whittlesey also use and adjust the mills? 
A. The mills are used in the regular work by boys. He adjusted 
them in part. 
59 X Q. 254. What do you mean by “adjusting them in 
part ?” 
A. I mean a part of the mills were adjusted by Mr. E. A. 
Whittlesey. 
X Q. 235. What parts of the mills did Mr. E. A. Whittlesey 
adjust ? 
A. I do not recollect. 
X Q. 236. How often are the mills adjusted ? 
A. After sharpening, when they have become dull in use. 
X Q. 237. How often does that occur in practice? 


Objected to as immaterial and irrelevant. 


A. It might be on the first piece that was passed under the mill, 
if it was hard; they might last a week. 

X Q. 288. In milling nipper jaws, how often would the mills 
have to be taken out, sharpened, and readjusted during a period of, 
say, one month ? , 

A. I have no means of knowing. 

X Q. 239. State approximately. 

A. It is impossible. 

X Q. 240. Who made the milling vise jaw first used by the com- 
pany after your employ ? 

A. Made by mvself and My. M. C. Johnson, and perhaps others. 

X Q. 241. How long were the first set of vise jaws used ? » 

A. I should say four or five months, more or less. : 

X Q. 242. Please look at the vise jaws now shown you, marked 
Defendants’ Exhibit Milling Vise Jaws, and state if you recognize 
them as the vise jaws referred to by you in your last answer. : 

A. They look like them. 

X Q. 243. Are they, in your opinion, the first milling vise Jaws 


of the company? 
Objected to as calling for an opinion. 
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60 A. I should say they were the first vise Jaws used in mill- 
ing the jaws. 

X Q. 244. Both edges of the jaws? 

A. I should say both edges. 

X Q. 245. How many jaws were milled in these vise jaws at one 
time? js 
A. Two; the inside of one and the outside of the other, to the 
best of my recollection. 

X Q. 246. When were the next set of milling vise jaws made for 
the No. 2 nipper ? 

A. I don’t remember when they were completed ; could not tell 
within a month. 

X Q. 247. How nearly do the milling vise jaws conform in shape 
to that of the mills? | | 

A. I never examined. 

X Q. 248. What model was the second set of vise jaws made to 
conform to? 

A. We used only one model while I was in their employ, and 
that was model C. 

X Q. 249. And do you mean to swear that you had that model 
in continual use to form milling tools and fixtures by during the 
time that you were there? 

A. Ido not. After we had commenced milling the Jaws after a 
model like C those jaws might have been used in making the new 
fixtures. | 

X Q. 250. Were they, in point of fact? 

A. I do not recollect. 

X Q. 251. Do you not know whether the milling vise jaws con- 
form to the shape of the mills or not? 

A. I never examined them. 

X Q. 252. I place in your hands a drawing marked Defendants’ 
Exhibit Drawing Kennedy Nipper. Please to examine it and state 
whether you ever saw it before ; and, if so, when. 

A. Not to my recollection. 

X Q. 253. State whether you ever saw a drawing like that, or 
substantially like that, before; and, if so, when. 


Objected to as immaterial and irrelevant. 


61 A. Have no recollection of seeing this or any other draw- 
ing like it. 

X Q. 254. Did you not at the time you went in the employment 
of the Interchangeable Tool Company, or within a short time after 
that and before you put the pins to form the gearing in the first 
pair of handles, see such a drawing at the works or office of the 
Interchangeable Tool Company ? 

A. I don’t recollect that I did. 

X Q. 155. Do you swear that you did not? 

A. I have no recollection of it now. 

X Q. 256. Do you swear positively that you did not get from Mr. 
Thomas G. Hall or from any of the officers of the Interchangeable 
Tool Company a drawing showing a gearing between the handles 


fe. 
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of the nipper, with directions to go on and manufacture the nipper 
with a gear connection between the handles? 

A. I swear positively that I did not. 

X Q. 257. Do you mean to swear that you directed the alterations 
to be made in the nipper without instructions from any officer of 
the company ? 


_ Objected to, because it represents that the witness directed altera- 
tions to be made in the nipper, such not being shown in the rec- 
ord. 


A. I did not give directions how to make model C in all its par- 


‘ticulars. I had no instructions in regard to the nippers. I think 


Mr. Gustam proposed the cut (circular) at the top of each plate 
running down towards the handle on the outside of the plate. 

X Q. 258. How many workmen were employed at the shop of the 
Interchangeable Tool Company when you went into its employ? 


Objected to as immaterial and irrelevant. 


A. Several; can’t state exact number. 
X Q. 259. Can you give their names? 


62 Same objection. 


A. Thomas Connors is the only one I recollect now. 
X Q. 260. What were the men employed for ? 


Same objection. 


A. I don’t know. 

X Q. 261. By what marks do you recognize Complainant’s Ex- 
hibit C as the same model made by Johnson, about which you have 
testified ? 

A. I recognize this as the same model that was admitted at the 
interference case several years ago by the mark on the outside of 
one of the jaws—by the milling marks; also the mark “W,” made 
with some sharp instrument on the side of the same Jaw, and by a 
stamp on one of the handles, which was made from a brass plate of 
an alarm register which I furnished to Mr. Johnson. 

X Q. 262. And by the-same marks do you recognize this model 
as the same model made by Moses C. Johnson in May, or thereabouts, 
1879, as you have testified ? 

A. By these marks and the general appearance, I should say it 
was the same model. 

X Q. 263. Who, if any one, assisted Mr. Johnson in making that 
model ? : 

A. Mr. Whittlesey, if any one. 3 

X Q. 264. State whether you have been examined as a witness 
on behalf of Moses C. Johnson in a certain interference then pend- 
ing in the Patent Office between Moses C. Johnson and Thomas G. 
Hall about the invention making the subject-matter of the patent 
In suit ? 

A. I have. 

X Q. 265. Please to look. at Complainant’s Exhibit Interference 
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Record and state between and upon what pages your testimony is 
found in that record. 
A. On pages 1438 to 189. 
X Q. 266. Are the statements contained in that deposition signed 
and sworn to by you true? 
63 A. To the best of my knowledge, they are. ; 


Complainant’s counsel calls the attention of the court to the fact 
that since twenty minutes past three, it now being eleven minutes 
to four, defendants’ counsel has asked questions 264, 265, and 266, 
and declines to conclude his cross-examination of the witness. 

To which defendants’ counsel responds that he has diligently pur- 
sued his cross-examination until ten minutes to four p. m.; that he 
has been diligently examining the papers and record with a view to 
properly conducting his cross-examination : that he cannot finish 
his cross-examination to-day, and needs further time to examine the 
record, papers, and case before proceeding with the cross-examina- 
tion; that he will make such examination and be ready to proceed 
at the next meeting. 

To which complainant’s counsel replies that said defendants’ coun- 
sel is fully familiar with the whole case, having been counsel for 
Thomas G. Hall in the interference case; that he has caused delays 
now extending over many months, and that in the meantime de- 
fendants are continuing to manufacture nippers including the im- 
provements secured to plaintiff by letters patent ; that by defendants’ 
own testimony they are shown to be impecunious; and complain- 
ant’s counsel again calls on defendants’ counsel to conclude his cross- 
examination of witness, James M. Adams, formerly cross-examined 

by defendants’ counsel in the interference above mentioned. 
64 Defendants’ counsel states that he has worked until four 

o'clock, the usual hour of adjournment, and doesn’t mean to 
work any longer to-day. 

Adjourned until July 10, 1884, at 11 a. m., same place. 


New York, 10 July, 1884—11 a. m. 


Parties met pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination of Mr. ADAMs continued: 


X Q. 267. Referring now to the model made by M. C. Johnson, 
while in the employ of J. H. Jencks & Co., for the Interchangeable 
Tool Co., what use did the company make of that model ? 

A. I think we copied the form of the outside of the jaw, and after 
we had commenced turning out nippers with our new tools Mr. 
Whittlesey frequently used the jaws and one plate for testing the 
new handles. 

X Q. 268. How long had you been in the employ of the company 
before you proposed to Mr. Gustam and Mr. Hall to throw out all 
the inside work of the nipper, excepting the spring ? 

A. I did not propose to Mr. Hallatall. I proposed to Mr. Gustam 
the first afternoon I was in their employ. 


——— 
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X Q. 269. What did he say in response to your proposition ? 
Objected to as improper, irrelevant, and immaterial. 


A. Don’t recollect at this time. 
65 X Q. 270. Question 17 of your examination-in-chief is as 
follows: 
Q. “ Did you ‘make any suggestions as to any improvements, and 
to whom did you make them, if any ?” 
A. “I did; to Mr. Gustam and Mr. Hall. I proposed to throw 
out all the inside work, excepting the spring.” 
Why do you swear now that you did not make any proposition 


‘to Mr. Hall? 


Question objected —, as it does not connect fairly with cross-ques- 
tion 268, and direct question 17 does not refer to any special time. 


A. I made the proposition to Mr. Gustam before Mr. Hall came 
into the office of the Tool Company. Mr. Gustam told Mr. Hall of 
my proposition in my presence, after which we three had a conver- 
sation of an hour or two. In the meantime I might have made 
some proposition which I do not now recollect. 

X Q. 271. What was said by you and Mr. Gustam and Mr. Hall, 
in the conversation of an hour or two referred to in your last answer, 
about improving the nipper? 


Objected to as immaterial and irrelevant. 


A. The principal point in my mind at present is that Mr. Hall 
said he did not think it could be accomplished; that we must have 
the spring block. 

X Q. 272. Had not the spring block been abandoned in the Jencks 
nipper ? 

A. Do not know. 

X Q. 273. Is that all that was said in this conversation that you 

can recollect? 
66 A. We talked about some experiments that had been tried 
just previously by myself. 

X Q. 274. How did you propose to hold the spring in its place at 
that conversation ? 

Same objection ; immaterial. 

A. I think I proposed no definite plan. 

X Q. 275. What experiments did you discuss as having been pre- 
viously made by yourself? 

A. An experiment by which the upper ends of the spring were 
bent outward and inserted into a recess in the Jaw above the fulera. 

X Q. 276. When did you make that experiment? 


Same objection. 


A. In the afternoon referred to, before Mr. Hall came into the 
office. 


X Q. 277. On one of the old nippers ? 
Same objection. 
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A. It was. 
X Q. 278. What did Mr. Hall say to that experiment? 


Same objection. 


A. Said he had tried something similar and found that it wouldn’t 
work. 

X Q. 279. What do you mean when you say, in answer to ques- 
tion 22 of your examination-in-chief, that each man was making a 
nipper at his vise about as he was a mind to, at the time you went 


ee ASE We Soe i ad 


in the employ of the company ? ~ 
Objected to as an unfair quotation from an answer which explains | 
itself, and as immaterial. , 
67 Counsel adds to his question “and the parts would not q 
interchange.” | 
Counsel for complainant calls for the reading of question 22 and j 
answer. 


Question read by magistrate. 
A. I mean that the company had no model, no gauges, no milling ' 
tools, but filed and filled the different parts that composed the nip- 
per, and those parts would not interchange. ? 
a 


X Q. 280. The company was not making any nippers at all when 
you entered its employ, was it? 

A. I don’t remember on that day about the workmen. 

X Q. 281. Well, did the company manufacture any nippers at all 
after you went in its employ, excepting upon the interchangeable 
plan? 


Objected to as irrelevant and immaterial. 


A. Did not. 
X Q. 282. How long before you went in the employ of the com- 
pany had the company ceased to manufacture the nipper upon the 


old plan? 
Objected to as calling for hearsay. 
A. I do not know. 
X Q. 288. Why, then, do you say that at the time you went in the 


employ of the company each man was making a nipper at the vise 
about as he was a mind to? 


_ Objected to as immaterial and irrelevant. 


A. I mean previous—a few days, or a week, or ten days before. 
X Q. 284. Do you mean, by your answer, that before you 
68 went in the employ of the company, and at the time the com- 
pany was manufacturing its nippers upon the old plan, each 
man was making a nipper pretty much as he was a mind to, and 
that the parts would not interchange? 


Same objection and as repetition. 


A. I think my previous answer covers the whole ground. . 
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X Q. 285. Question repeated. 
Same objection. 


A. They fitted the forgings together the best they could to com- 
plete a nipper without tools, previously mentioned. 

X Q. 286. In answer io question 22, you say at the time you went 
— the employ of the company each man was making a nipper at 
the vise about as he was a mind to. Now, do you mean by that 
that at the time you went in the employ of the company it was 
actually manufacturing nippers in that way? 


Same objection and repetition and already answered. 


A. I mean previous to my going in their employ. 

X Q. 287. At the time you went in the employ of the company 
did you receive no instruction as to how the nipper was to be made 
from any of its officers ? 

A. I did not. | 

X Q. 288. Was it not understood by you, immediately upon your 
going in the employment of the company, that the construction of 
the nipper was to be altered ? 


Objected to as improper and irrelevant. 


A. It was, and according to my judgment. 
69 X Q. 289. Did you cause the new dies to be made without 
instructions from the company ? 


Objected to as improper. 


A. Don’t remember any instruction. 

X Q. 290. Mr. Thomas G. Hall was president of the company, in- 
ventor and patentee of the nipper. Did he have nothing to do or 
say about the alterations made in its construction ? 


Objected to as improper and immaterial. 


A. He had no authority at the shop in the change or manufacture 
of the nipper, and such were my instructions on my entering the 
employment of the Tool Company. 

X Q. 291. From whom did you receive such instructions? 

A. From Mr. A. Gustam, then secretary and business manager for 
the company. 

X Q. 292. Are you certain that the old jaw forgings, out of which 
you say Johnson made his model, Complainant’s Exhibit C, were 
reforged ? : 


Objected to, because witness has not said they were reforged. 


A. Don’t recollect that they were or were not reforged. 

X Q. 293. You say you made model, Complainant’s Exhibit D, 
before Johnson made the model, Complainant’s Exhibit C. Now, 
why do you say that model C is the first model you ever saw with 
the handles interlocked, with a projection in one handle working 
into a depression on the other, and that it is Johnson’s invention ? 


6—186 


4? HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


Objected to, because witness has not stated that model D was made 
before model C. 


70 A. It was not my answer. 
X Q. 294. Question repeated. 

A. I said I made model D before Johnson completed model C. 
Model C was the first complete model with a notch and prong con- 
nection between the handles, model D being connected with gear- 
ing, and not with a notch and prong, as in model C. 

X Q. 295. Do you swear now that you did not make model D be- 
fore Johnson made model C ? 

A. I swear that I completed model D before Johnson completed 
model C. The making of model C occupied several weeks, whereas 
model D was made in a few hours. 

X Q. 296. Did you not swear, upon your examination in the In- 
terference case, that you made model D first and gave it to Johnson 
and told him how you wanted him to make model C? 


Objected to, because this mode of cross-examination is improper 
for this purpose, the record being the best evidence as to what the 


witness swore. 


A. Don’t recollect at this time. 

X Q. 297. Could not mills be made to cut two teeth or projections 
on one handle of the nipper and two corresponding depressions in 
the other in a single operation, if it were necessary to have more than 
one projection and one depression to form the gearing ? 


Objected to as immaterial and irrelevant. 


A. I don’t know; never tried the experiment. 

X Q. 298. Does not the gearing between the handles in Johnson’s 
patent for the nipper in question consist substantially of one cog 
tooth on one handle working between two cog teeth on the other ? 


Objected to, as the patent speaks for itself. 


71 A. I don’t know. 
X Q. 299. Do you consider yourself an expert tool-maker? 

A. I consider myself an average workman, but not an expert in 
gearing. 

X Q. 300. With whom was Mr. Whittlesey talking when he gave 
the credit of this invention to Mr. Johnson, and what did he say in 
such talk? 

A. Don’t recollect who besides myself at that time; he has al- 
ways given Johnson credit. 

X Q. 301. What time do you refer to, and what did he say at 
such talk? 

A. Any time that he might have spoken of it in my presence. 

I cannot give the words and cannot give the dates. 
_ X Q. 302. Which of the men employed at the shop of the Inter- 
changeable Tool Company, in Hudson street, saw Johnson’s model, 
Exhibit C? 

A. I don’t know. 


, 
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X Q. 303. Which of the men used it for setting the mills? 

A. Don’t recollect; I think both Johnson and Whittlesey. 

X Q. 304. Please state exactly how they used the model to set 
the mills by. 

A. I don’t know. 

X Q. 305. Are you certain that this model, Complainant’s Ex- 
hibit C,is the identical model you say you saw frequently in the 
hands of Thomas G. Hall; James F. Oliver, and David L. Harris in 
the company’s shop, in Hudson street ? 

A. Itis. Iam. 

X Q. 306. When did either of these gentlemen first see this model, 
Complainant’s Exhibit C, in that shop? 

A. Don’t know. 

X Q. 807. What talk did you have with Hall, Oliver, and Har- 
ris, or either of them, at that time they saw this model in the shop 

in Hudson street ? 
72 A. Don’t recollect, but whenever the question was raised 
as to who invented model C it has always been given to M. 
C. Johnson. 

X Q. 308. Did you not claim to Mr. Whittlesey that you were 
the inventor of the gearing between the handles of the Hall nipper 
and the projections over the head of the spring? 


Objected to as immaterial. 


A. I claimed to Mr. Whittlesey and all others that I made the 
gear connection between the handles, as shown in Complainant’s 
Exhibit Model D, and never claimed the lips over the head of the 
spring. 

X Q. 309. Did you ever present a claim to the company or its 
assignee, Mr. Henry L. Rogers, or did any one present a claim on 
your behalf for compensation for these improvements ? 


Same objection. 


A. Not to my knowledge. 

X Q. 310. Do you swear positively that there was no gearing 
made between the handles of the Jencks model nipper after you 
went in the employ of the Interchangeable Tool Company ? 


Same objection. 


A. I do not; there might have been new handles made. 

X Q. 311. Do you swear that pieces of metal were not dovetailed 
or braised in the handles of the Jencks model nipper, after you 
went in the employ of the company, by Moses C. Johnson, for the 
purpose of forming a gear connection between the handles and _ be- 
fore the making of Exhibit C? 


Objected to as immaterial. 


73 A. I do. 
X Q. 312. In answer to Q. 98 you say that Mr. Whittlesey 
made templates after the jaws of Johnson’s model, Complainant’s 


& 
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Exhibit C. What were those templates used for and what was done 
with them ? 


Objected to as immaterial. 


A. Don’t recollect. 

X Q. 313. In answer to Q. 103 you say you filed the notches in 
Defendant’s Exhibit No. 4, nipper jaws,and put the spring in as an 
experiment to test the nipper with the pin connection. Who, if any 
one, told you to file the notches in these jaws for the purpose of hold- 
ing the spring? 


Objected to as an unfair statement of witness’ answer after coun- 
sel’s attention has been called thereto. 


A. Noone. 

X Q. 314. Did it of your own accord ? 

A. Yes; I did. 

X Q. 315. And from that time forward was the nippers made with 
a notch or projection over the upper end of the spring ? 


Objected to as not showing what time question relates to,and un- 
certainty. 

A. We manufactured no No. 4 nippers during my employment. 

X Q. 316. When was this experiment made? 

A. cannot give the date, but some time in the latter part of sum- 
mer of 1879, I should say. 

X Q. 317. Why did you make that experiment in the latter part 
of the summer of 1879 to try how the pin gearing would work after 
you had perfected and was manufacturing the No. 2 nipper ? 


74 Objected to because the date is not shown. 


A. I presume it was not tried for the sake of testing or seeing how 
the pin gearing would work. We used the small spring, such as I 
used in No. 2 nipper, and it was, probably, to test the spring that it 
was made. 

X Q. 318. Referring now to Defendant’s Exhibit No. 1, Johnson’s 
drawing, did you not direct Johnson to make that drawing, and did 
not the company through you pay him an extra compensation for 
making it? 

Objected to because of want of date; this is immaterial. 


A. I gave no directions about this drawing, and the company did 
not pay him through me for making it. 

X Q. 319. Did you pay Mr. Johnson an extra compensation for 
making that drawing? 


Objected to as immaterial. 


A. I did not. 
X Q. 320. Did you pay him an extra compensation for making 
any drawing; and, if so, what drawing? 


Same objection. 
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A. He received an extra compensation from the company for mak- 
ing a drawing of No.4 or seven-inch nipper, which was made at his 
home, outside of the regular hours of labor. 

X Q. 321. When was this drawing—Defendant’s Exhibit No. 1, 
Johnson’s drawing—made? 

A. Don’t recollect the date, but some time last of summer or early 

” in fall of 1879. 
X Q. 322. Were all the improvements in this nipper about 
7) which you have testified made: in the company’s shop, with 
; the company's materials and tools, in the company’s time, 
| and in the company’s pay ? 


Objected to as uncertain and deceptive as to “ company’s pay.” 


} A. To the best of my knowledge, were made in the company’s 
shop, the material belonging in part to the company and part 
personal property of mine; with the company’s tools and time, to 
the best of my recollection ; don’t know about company’s pay. 

X Q. 23. You have mentioned the marks of the milling tools on 
| the edges of one of the jaws of Johnson’s model, Complainant’s 
Exhibit C. How were those milling marks made on that model ? 

A. I don’t know. 

X Q. 324. Referring now to Johnson’s model, Complainant’s Ex- 
hibit C,and to your testimony in the interference case, I read to 
i you questions and answers 22 to 26, inclusive, from your deposition 
ar. in that case, as follows: 


“Q. 22. State, if you know, what the Jaws were made of. 

“A. They were made from a pair of old jaws—I should have 
said, made from a pair of old jaw forgings. 

“Q. 23. By what means, if you know, were those forgings given 
their present shape and dimensions ? 

“A. A part of the cutting end was removed and reforged to the 
dimensions required. I think the irpresent shape was made with 
our tools, in the shop. 

““Q. 24. What tools were used to give the original forgings their 
present finished shape? 

“A. The milling machine was the principal one; by that I mean 
the mills in connection with the machine. 

“@. 25. From what model or pattern were the mills made 
76 which you say you think gave the finished shape to these 
ins? 

“A. I think we had a few templates. 

“Q. 26. What were these templates of—whiat parts of the jaws? 

“A. I do not recollect. 


Are the answers to those questions true? 

A. To the best of my knowledge and belief, they are. 

X Q. 325. I read to you, from the same deposition, questions and 
answers 27 to 30, inclusive: 


“Q. 27. Was or was not this model, Exhibit C, the first you ever 
saw which was provided with the two lips coming nearly or quite 
together in front of or above the end of the spring? 
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“A. It is the first and only one I ever saw. 

“Q. 28. State, if you know, whose invention the placing of these 
lips upon a pair of nippers was. Fs 

“ A. Moses C. Johnson’s. | 

“Q. 29. Will you please further examine model, Exhibit C, and 
state whether or not this is the first model or nipper you ever saw 
to which the handles were interlocked by means of a stud or pro- 
jection in one handle working into a socket or depression in the 
other. 


“A. It is. 
“Q. 30. State, if you know, whose invention that construction is 


and what led to it. 

““A. Moses Johnson’s invention. I told Mr. Johnson to take the 
model, Exhibit D, and so construct the interlocking arrangement 
as to make it with one cut. This model, Exhibit C, was the re- 
sult.” 


Are the answers to those questions true? 

A. They are, to the best of my recollection. 

X. Q. 326. I read to you questions and answers 42 and 43 from 
the same deposition : 


77 “Q. 42. State whether or not you ever had any conversation 
with Thomas G. Hall with regard to the proposed improve- 
ments in the nipper manufactured by the company. 

“A. I have. 

“@. 48. Did you in those conversations explain to him what the 
proposed improvements were? And, if you did, state, as far as you 
recollect, what you showed him and what conversation you had 
upon that subject. 

“A. Idid. I proposed on the first day of my engagement with 
the Tool Company to throw out all that internal or inside arrange- 
ment, leaving only the spring. I proposed to throw out the brass 
block, the screw which holds the block, and save the drilling of the 
two holes in the plates and tapping one hole. Mr. Hall’s reply to 
me was that it could not be done, as he had been over the whole 
ground hiinself.” 

Are the answers to those questions true ? 

A. They are, to the best of my recollection. 

X Q. 327. At the time you proposed, in this conversation with 
Mr. Hall, to throw out the brass block that held the spring, what 
plan did you propose to kim for holding the spring? 

A. Did not propose the change to Mr. Hall, but he came into the 
office where Mr. Gustam and I were and joined in the conversation, 
and Mr. Gustam told Mr. Hall my proposition. 

X Q. 328. Did you have no plan for holding the spring without 
the brass block? 

A. Don’t think I did. 

X Q. 329. I read to you, from the same deposition, cross-questions 
and answers 98 to 103, inclusive, as follows: 

“Q. 98. Did you ever claim to be the inventor of this nipper? 
78 “A. I did not. 
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“Q. 99. Nor any part of it? 

“A. I claimed to have made some improvement. 

“Q. 100. What improvements did you claim to have made? 

“A. The interlocking of the handles with a section of gear, ‘as 
shown in Johnson’s Exhibit D, also placing the adjustable stop 
screw in the handle instead of a pin through the two plates of the 
nipper, as shown in Hall’s Exhibit 10, and the throwing out of the 
brass spring block. 

“Q. 101. Do you claim to be the inventor of the gear connection 
between the two handles, as shown by Johnson’s Exhibit D? 

“A. I do not. 

“Q. 102. What do you mean by saying that you claim to have 
made the improvements of the interlocking gear between the two 
handles, in answer to question 100? 

“A. I claimed to have improved the nipper by applying gearing 
to it, but do not claim to be the inventor of the connection of two 
handles by gearing. 

“QQ. 103. I did not ask you whether you claimed to be inventor of 
a gear cannection between two handles, but I did ask you, and I 
now repeat the question, whether you claimed to be the inventor of 
the improvement upon the Hall nipper, which improvement con- 
sists of the section of cog gearing between the two handles, as shown 
by your Exhibit D? 

“A. The idea of a gear connection between the two handles of the 
Hall nipper was original with me, as far as I know.” 


Are the answers to those questions true? 
A. They are, to the best of my recollection. 
79 X Q. 3380. I read to you, from the same deposition, cross- 
questions and answers 108 to 110, inclusive, as follows: 


“X Q. 108. Do you recollect whether you told Mr. Thompson 
that you were the inventor of any part of this nipper ? 

“A. I have always said that I was the author of improvements in 
the old nipper, never claiming the gearing of two handles as my 
invention, only as applied to the Hall nipper. 

“X Q. 109. That does not answer my question. 

“A. In the sense that I use the word improvement. 

“X Q. 110. Did you explain to Mr. Thompson that you claimed 
anv of the improvements upon the Hall nipper; and, if so, what im- 
provements did you tell him you claimed? 

“A. I did. I had thrown out the spring block which was in the 
old Hall nipper; also applied sections of gear to interlock the 


handles.” 


Are the answers to those questions true? 
A. They are, to the best of my recollection. 
X Q. 331. I read from the same deposition,same question and 


answer 133, as follows: 


“X Q. 133. When you told Mr. Thompson that you were the in- 
ventor of the improvements that you have mentioned as yours upon 
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this nipper what was the substance of his reply? State as near as 
you can recollect. 

“A. He asked me if the elongation of the lip on each jaw to pre- 
vent the chips or cuttings from falling in into the inside was my 
invention. I replied I had noclaim upon it. I thought it belonged 
to Mr. M. C. Johnson.” J 


Is the answer to that question true? 


80 Objected to unless the date of witness’ conversation with 
Thompson is shown. 


A. It is, to the best of my recollection. 
X Q. 332. I read to you cross-questions and answers 112 to 114, 


inclusive, as follows: 3 


“X Q. 112. When did you tell Mr. Thompson that you claimed 
the improvements you have mentioned ? 

“A. I do not recollect the date. 

“X Q. 113. State as near as you can recollect. 

“A. A year ago last summer. 

“X Q. 114. Can you state what time it was a year ago last sum- 
mer ? 

“A. I think it was either June, July, or August.” 


Are the answers to those questions true? . 
A. 633. To the best of my recollection, at that time. I have no 


means of getting a date. 


Counsel agree that the date referred to by witness was June, July, 
or August, 1879. 


X Q. 333. At the time you told Mr. Thompson that you thought 
that the invention of the elongation of these lipsin each nipper jaw 
to prevent the chips or cuttings from falling in belonged to Mr. M. 
C. Johnson did you understand that Mr. Johnson’s invention 
consisted of that feature in the nipper in combination with the 
other parts of the nipper? 


Objected to as immaterial. 


A. Don’t recollect. 
X Q. 384. What do you understand Mr. Johnson’s invention to 
be as applied to this nipper? 
A. The elongation of the lips over the end of the spring, in com- 
bination with the two jaws, two plates, two handles, and spring, 
81 four screws holding the plates together ; also a stop-screw in 
one of the handles. I will add the handles being connected 
by prong and notch. 
X Q. 335. Do you mean one prong and notch in contradistinction 
to two or more prongs and notches ? 
A. I mean one prong and notch, as shown in Complainant’s Ex- 
hibit Johnson’s Model C. 
X Q. 336. In contradistinction to a gearing substantially like that 
in your model, Complainant’s Exhibit D? 
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Objected to, as witness is not an expert nor offered as such. 
Defendants’ counsel says he is not cross-examining the witness as 
an expert. 


A. Yes. 
Q. 337. I read to you, from the same deposition, cross-questions 
and answers 268 to 273, inclusive, as follows: 


“ X Q. 268. Now, it appears by your testimony, which I have read 


.to you, that you told Johnson tu take the model, Exhibit D, and so 


construct the interlocking arrangement as to make it with one cut, 
and that Mr. Johnson did so. Now, whose invention was that— 


‘ your’s or Mr. Johnson’s? 


“A. The demanding of one cut was mine, but the shape of the 
tooth and notch and general construction was Mr. Johnson’s. 

“ X Q. 269. Please point out what invention there is in the shape 
of the tooth and the notch beyond what you suggested to Mr. John- 
son when you told him to make it with one cut. Would not any one 
who had sense enough to put two and two together make it as Mr. 
Johnson did after what you told him ? 

“A. I consider the design and form of any kind of a machine an 
invention. ; To the second part of the question I say, ‘I think 

not. | 
82 “XQ. 270. Now, Mr. Adams, please to state whether, in 
point of fact, the cog connection in model C is made in mak- 
ing the nipper practically by one cut of the milling tool. — 

“A. One cut upon each handle. 

“X Q. 271. Do you recollect whether or not you had a spring in 
your model, Exhibit D? 

“A. I do not, though there might have been. 

“X Q. 272. If you did not have a spring in the model, why could 
you have made the notches in the inside of the jaws for, just above 
their fulcra? 

“A. The notch was made to represent the place to insert-a spring. 

“X Q. 273. You observe that the notches are there ? 

“A. Yes, sir.” 


Are the answers to those questions true ? 


Questions quoted objected to as calling for opinions and as exam- 
ining witness in chief as an expert. 
A. To the best of my recollection, they are. 


Adjourned until July 11, 1884, at 11 a. m. 


New York, 11th July, 1884—11 a. m. - 


Parties meet pursuant to adjournment. 
Present : Same counsel. 
” Same witness. 


Cross-examination of Mr. ADAMS continued : 


X Q. 338. Why did you take the mode!, Complainant’s Exhibit D, 
away from the shop of the Interchangeable Tool Company ? 
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83 Objected to as irrelevant and immaterial. 


A. There was no use for it, and I had no especial reason for tak- 
ing it; only, perhaps, as a matter of keepsake. 

X Q. 339. I read to you, from your deposition in the interference 
case, cross-questions and answers 274 to 287, inclusive, as follows 
(on page 172 of Record): 


“X Q. 274. Has the model, Exhibit D, been in your possession 


ever since it was made? 

“A. It has not. 

“X Q. 275. In whose possession has it been ? 

“A. In the shop of the Interchangeable Too] Company. 

“X Q. 276. Was it made in the shop of that company ? 

“A. It was. | 

“X Q. 277. And in the time and pay of that company ? 

“A. It was. me 

“X Q. 278. Who took it away from the shop of that company ? 

“A. I did. 

“X Q. 279. Did you take it with the knowledge and consent of the 
Tool Company? 

“A. I asked the consent of no one. I do not know whether they 
knew it or not. 

“X Q. 280. How did you come to carry off the property of the 
company without its knowledge or consent ? 

“A. Most of the property belonged to me. 

“X Q. 281. What part of the property in the model belonged to 

ou? 
“A. The stock of which the jaws and handles were made. 
“X Q. 282. So you think that authorized you to carry off the 
whole of it? 
84 “A. The plate and screws had been condemned as worth- 
less. My authority in their employ I considered sufficient to 

take it to my home. 

“X Q. 283. When did you take it away from the shop of the 
company ? 

“A. I do not remember. | 

“X Q. 284. Has it been in your possession ever since you took it 
away from the company ? 

“A. Up to the present time it has. 

“ X Q. 285. Did you not consider the cog connection between the 
handles of the nipper a valuable improvement upon the Hall nip- 
er? . 

: “A. I did. 
~ «X Q. 286. Did you apply for a patent for it? 
“A. I did not. sits . 
; “X Q. 287. Did you express an intention of applying for a patent 
or it? 
“A. I did not, to the best of my recollection.” 


Are the answers to those questions true ? 
Objected to on the ground that this is not a police court; that 
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down to cross-question 285 the preceding citations are irrelevant, 
immaterial, and scandalous; that the succeeding ones have been 
repeatedly asked before in substance, and that all are irrelevant and 
immaterial. 


A. They were then, to the best of my recollection. I wish to state 
the fact that the day on which the gear connection was made the 
shop was closed for business. (There was no business done.) 

X Q. 340. Referring to the Jencks model, I read from the same 


deposition on cross-questions and answers 293 to 295, inclusive : 


“X Q. 293. Do you recollect of Mr. Johnson’s dovetailing a 


piece on the long end of the jaw lever to obtain the necessary 


length ? 
85 “A. I do. 

“X Q. 294. Now, after Mr. Johnson went to work for the 
Interchangeable Tool Company, do you recollect of his brazing pieces 
of metal on the inside of the handles of the Jencks model nipper, 
about opposite their fulera ? 

“A. I can’t state positively. 

“X Q. 295. Have you an indistinct recollection that he did? 

“A. He reported to me that the piece dovetailed in the jaw lever 
was loose. I told him it must be fastened, but do not remember 
whether this repairing was on the handles or the jaw, or both.” 


Are the answers to those questions true? 

A. To the best of my recollection, at that time, they were true, 
but I wish to add that I now distinctly remember he referred to the 
dovetailed piece on the long end of the jaw. This piece was dove- 
tailed at the shop of J. H. Jencks & Co. 

X Q. 341. Is your recollection about this matter better now than it 
was when you gave your testimony in the interference case ? 

A. It is, upon the point in question. 

X Q. 342. I read to you cross-questions and answers 297 and 298, 
of the same deposition, as follows: 


“X Q. 297. Do you recollect that pieces were brazed on the inside 
of the handles of the Jencks model nipper, and that cog gearing was 
cutin the pieces so brazed on the handles, so as to make a cog con- 
nection on the two handles? 

“A. I do not. 

“X Q. 298. Do you swear that this was not done in the shop of 
the Interchangeable Tool Co. ? 

“A. J will not swear either way ; I am not positive.” 


Are the answers to those questions true? 
86 A. They were, to the best of my recollection. __ 
X Q. 343. I read to you, from the same deposition, cross- 
questions and answers 342 to 346, inclusive: 
“X Q. 342. Please to look at this drawing, marked Hall’s Exhibit 


No. 1, and state, if you know, who made it and when it was made. 
“A. I think, by examining that drawing, I have seen it before, but 
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it had entirely passed away from my memory, and that it was made 
by Mr. Johnson in the shop of the Interchangeable Tool Co. 

“X Q. 343. State, as near as you can recollect, when it was made. 

“A. I should say somewhere In the month of May, 1879. 

“X Q. 344. How do you identify the drawing as having been made 
by Mr. Johnson at the time and place you have mentioned ? 

“A. From a conversation Mr. Johnson and I had about the shape 
of the lower end of the jaw lever. 

“XQ. 345. Please state what conversation you had with Mr. John- 
son about the shape of the lower end of the jaw lever. 

“A. It wasin regard to having the jaws straight from a point op- 
posite to the fulerum to the lower end, instead of a circular, cut as 
in the old jaw, as it would make the jaw stronger and easier in mak- 
ing the tool. | 

“X Q. 346. By the old jaws do you mean the jaws of the nipper 
No. 2 or of the old nipper, as it was when you went in the employ of 
the Interchangeable Tool Co.? 

“A. As it was in the old nipper.” 


Are the answers to those questions true? 
A. They were at that time, to the best of my recollection ; 
87 and I wish now to add that I made a correction of my answer 
in that investigation afterward, I should say ; and I wish to 
add, further, that after careful study I now swear that there was but 
one complete drawing made of a nipper while in their employ, and 
that was of a No. 4 (or seven-inch) nipper. 
X Q. 344. The drawing referred to in the last questions and an- 
swers I have read to you is a drawing of the No. 1 nipper, is it not? 
A. It is. 
X Q. 545. Now, are you sure that this drawing that you say 
Johnson made in May, 1879, was not a drawing of the No. 2 nipper? 


Objected to, because the witness has not said positively that John- 
son made that drawing in May, 1870. 


Counsel for defendants notes upon the record that the objection is 
manifestly made to prompt the witness. 

Counsel for complainant notes that, on the contrary, it is done to 
check the tricky and unfair method of counsel for defendants in 
putting words in the mouth of the witness not uttered by him. 


A. I don’t know. 

X Q. 346. Was this drawing made before or after Complainant’s 
Exhibit C was made? 

A. Don’t know when it was made; never saw it while I was in 
the company’s employ, to the best of my recollection. I refer to 
Defendants Exhibit No. 1, Johnson’s drawing. 

X Q. 347. Do you know whether any drawing was made of either 

size of the Hall nipper by Mr. Johnson in May, 1879 7? 


88 Objected to as immaterial. 


A. I do not. 
X Q. 348. I read to you cross-questions and answers from your 
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deposition in the interference case 347, on pages 178 to 250, on page 
179, inclusive, as follows: 


“X Q. 347. Returning now again to Jencks model nipper, did 
Mr. Johnson make : a new model nipper of the No. 2 size, after which 
all the company’s nippers of that size were made, in addition to the 
Jencks model nipper and in addition to and after the skeleton model, 
Exhibit C, it was made? | 

“A. I do not remember whether he made a new model complete 
or used part of the Jencks model. He must have made new model 
handles, as they were entirely different in shape. 

X Q. 348. Don’t you recollect that the jaws of the old dies were 
considerable broader than the jaws of the new die, and don’t you 
recollect that there was more stock in the new jaw under the throat 
to get the lips over the top of the spring in the new Jaw than in the 
old? 

“A. I distinctly neti the reduction in the width of the jaw of 
the new forgings and increase of stock at the throat. 

“X Q. 249. Would not such change necessitate the making of a 
new model nipper or the changing of the Jencks model mpper in 
ee particulars referred to in your last answer to make the new dies 

y? 

“A. It would. 

“X Q. 250. Now, do you recollect whether the Jencks model nip- 
per was altered or whether a new model nipper was made to make 
the new dies by? 

“A. I do not.” 


89 Are the answers to those questions true? 
A. They were, to the best of my recollection. 

X Q. 349. Was it part of your duty, as foreman of the Interchange- 
able Tool Company’s shop, to take charge of the models, templates, 
and gauges used by the compeny in the manufacture of its nipper, 
and did you, as a matter of fact, have charge of them ? 

A. Don’t know that it was my especial duty to take charge of 
them. Asa matter of fact, I did not take charge of them. 

X Q. 350. Who did have charge of them ? 

A. They were generally in Mr. Johnson’s care, and I think he 
made a practice of putting the model into the safe at night. 

X Q. 351. What model did he put in the safe at night ? 

A. Don’t recollect. 

X Q. 352. Was the model, Complainant’s Exhibit C, in the com- 
pany’s shop at the time you left the company ? 

A. Don’t know. 

X Q. 353. Referring again to the model, Complainant’s Exhibit 
C, I read to you from your deposition in the interference case, cross- 
question and answer 265, page 180, as follows : 


X Q. 265. “And did you make the die, templates, and gauges and 


=o tools after that model ?” 
¢ We made the templates, milling tools, and, I think, the 


nd ges,” 
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Is the answer to that question true? 

A. It is, to the best of my recollection. 

X Q. 354. Referring again to the same model, I read to you cross- 
questions and answers 273 to 278, inclusive (pp. 181 and 182): 


90 X Q. 273. “Can you state certainly that the jaws now-mak- 
ing part of model, Exhibit C, are the the same Jaws that first 
made a part of that model?” 

A. “To the best of my recollection, they are.” 

X Q. 274. “ Have they any peculiarity or mark upon them by 
which you can identify them as the same Jaws?” 

A. “There is the mark M, which we had on our original jaws, 
meaning ‘model’ or standing for ‘model.’ Their general appear- 
ance gives me the impression that they are the same.” | 

X Q. 275. “Please point out the letter ‘M,’ as being on the model.” 

A. (“Witness points out the letter scratched in the right-hand 
jaw, when the model is turned with the jaws uppermost.) I mean 
the jaw with the milling marks on the inside and outside edges.” 

X Q. 276. “Was that letter put on the model at the time it was 
made to‘identify it as the model nipper?” 

A. “It was put on to indicate the model jaw.” 

X Q. 277. “ Well, when ?” 

A. “I do not recollect.” 

X Q. 278. “ Well, do you recollect seeing it when the model was 
in the works of the Interchangeable Tool Co.?” 

A. “I have that impression, but am not positive.” 


Are the answers to those questions true? 
A. They were, to the best of my recollection. 
X Q. 355. Why did you resign from the services of the Inter- 


changeable Tool Co.? 
Objected to as immaterial and irrelevant. 


A. The principal reason was that Mr. Hall told me that he had 
no business, and he thought he ought to have a position in the 
91 shop, and proposed that when we went to Milford that he 
should be known to the public as superintendent and I be 
known in the shop as the real superintendent. I said if he was 
willing to step into my place after I had brought the nipper to per- 
fection he was welcome to it, and that I should immediately tender 
my resignation. 
X Q. 356. Did not the company pay you one month’s salary after 
your resignation for any and all claims you might have against it? 


Objected to as immaterial and irrelevant. 


A. It did not. 
X Q. 357. Did it not pay you one month’s salary after you left 


the employ of the company ? 
A. It did not. 


Cross-examination closed. 


— | 


— | 
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Redirect by Mr. BARNARD: 


R. D. Q. 358. I place in your hands Complainant’s Exhibit C, 
Johnson’s model. Please examine it and state whether you have 
any doubt of its being the same model which you have testified 
was made by Moses C. Johnson in or about May, 1879, and which 
was seen and handled in the shop in Hudson street by Thomas G. 
Hall and others. 


Objected to as mere repetition, and on further ground that the 
witness has already testified fully about it. 


‘ A. I have not the least doubt of its being the same model. 

R. D. Q. 359. I place in your hands Complainant’s Exhibit D. 
Please examine it and state whether there ever was a spring in that 
exhibit. 


92 Question objected to on the ground that the witness has 
already testified that he didn’t recollect whether there was 
or not. 


A. Not to my recollection. 

R. D. Q. 360. Which of these two, Complainant’s Exhibit C and 
Complainant’s Exhibit D, was begun first, if you know ? 

A. Complainant’s Exhibit C, Johnson’s model. 

R. D. Q. 361. Did any one ever suggest or speak to you of the 


possibility of holding the spring in its place in the nipper and 


back from jaws by projections from or cuts in the inner side of 
the jaws before either Complainant’s Exhibits C or D were made; 
and, if so, who so suggested, and how? 


Objected to as immaterial. 


A. Mr. Moses C. Johnson suggested to me, and before either 
model C or D were made. 

R. D. Q. 362. I call your attention to cuts in the brass jaws of 
Exhibit D. When were they made and by whom? 

A. I don’t know. 

R. D. Q. 368. Did you make them? 

A. Not to my recollection. 

R. D. Q. 864. Have you stated all that you recollect of the history 
of the making of Complainant’s Exhibit C by Moses C. Johnson? 
If you have not, please state fully anything omitted by you. 

A. While he was making the model, Exhibit C, he came into the 
office with jaw in hand and said, Adams, I think it would be a 
good idea to leave the stock on over the ends of the spring to. pre- 
vent the chips from falling into the spring and prevent its operat- 

ing. I replied, That’s a good idea, Johnson; go ahead. 
93 When that model was completed it had the lips over the 

head of the spring, as now shown in Complainant’s Exhibit 
Johnson’s Model C. | 

R. D. Q. 865. When you entered theemploy of the Interchangeable 
Tool Company did you see there any nipper or model that did not 
have the spring fastened by brass block or pin in the plate? 

A. I did not. 
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R. D. Q. 366. How many men were at work in their shop in 
Hudson street when you entered their employ, and what were they 
doing. State as near as you can. 

A. Don’t know; should say several; did not see them at work 
the day I commenced. 

R. D. Q. 367. I don’t mean the first twenty-four hours. 

A. After I entered their employment there were two tool-makers 
(Mr. M. C. Johnson, Mr. E. A. Whittlesy) and a common workman 
(Mr. Conners) and a clerk (Leon Gustam). 

R. D. Q. 368. Others ? 


Counsel objects to question as being examination-in-chief. 
A. That’s all. 


Redirect closed. 
JAMES M. ADAMS. 


Subscribed and sworn to before me— ; 
J. EDGAR BALL, 


Notary Public and Special Examiner. 


Adjourned until 11 o’clock a. m., July 12, 1884. 
94 Further adjourned by consent until 11 0’clock a. m., July 
15, 1884. 
N. Y., 15 July, 1884. 


Parties meet pursuant to adjournment. 
Present: Same counsel. 
Examination adjourned until 11 a. m., July 16, 1884. 


N. Y., 16 July, 1884. 
Parties meet pursuant to adjournment. 


Present: Same counsel. 
Examination adjourned until 11 a. m., July 21, 1884. 


N. Y., 21 July, 1884. 


Parties meet pursuant to adjournment. 
Present: Same counsel. 


ELBERT A. WHITTELSEY, a witness produced on behalf of com- 
plainant, being duly sworn, and interrogated by Mr. BarRNArp, 
testifies as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Elbert A. Whittelsey; my age, 44 years; my 
residence is No. 88 South 10th street, Brooklyn, E. D.; my occupa- 
tion is machinist and tool-maker; am at present in the employ of 

the Mount Vernon Manufacturing Company. 
95 Q. 2. How long have you been a machinist and tool-maker, 
and where have you been employed as such ? 

A. I began my trade as machinist in 1856 and started at tool- 
making in 1861. I was first employed by the Bay City Machine 
Works, at Sandusky, Ohio, as an apprentice, in 1856, for about a 


fe 
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year; next for Woolfe and Welihelem, in Findlay, Ohio, and also 
in the same town for Sheffield; next at Holly Springs, Mississippi. 
In 1861 I went to Hartford, Connecticut, in the Sharpe Rifle Fac- 
tory for about three years; next I worked for Amos West, in Phila- 
delphia, on the Sharpe piston,about a year. Next, Cooper Fire Arms 
Company, in same city; next, the Frankfort Arsenal, in Philadei- 
phia, for about six months; next, Cooper Fire Arms Company agaln; 

next, to Hartford, Connecticut, with the National Screw Company 
about a year ; next, to James L. Howard & Company and took charge 
of his tool- -making about two years; next, to Keystone Sewing Ma- 
chine Company of Philadelphia for about two years; next, to Beth- 


Jehem, Pennsylvania, for about six months; next, to New York to 


work for Woodbury Brothers; I was with them five or six years ; 
next for the New York Needle Company, in Jersey City, until ‘about 
the middle of April, 1879. Next I went to work for the Interchange- 
able Tool Company on April 23, 1879, and left their employ January 
ord or 4th, 1880. 

Q. 3. What was the nature of your employ in that last-named 
company ? 

A. Employed as tool-maker, more especially to work on the mills, 
and to attend to the machinery of the nipper. 

Q. 4. By whom were you hired when you went into the employ 
of this company ? 

A. Mr. James M. Adams. The shop of the company was in the 

American Express building, on Hudson street, New York 
96 city, on the third floor, in the front part of the building and 

south end, and consisted of two rooms. In one of the rooms 
was a partition extending half way up, which cut off a part for an 
office. 

Q. 5. Are you acquainted—and, if yea, how long acquainted—with 
Moses C. Johnson ? 

_A. Have been acquainted with him twenty years and over. 

Q. 6. What has been the occupation of Moses C. Johnson during 
that time? 

A. Machinist and tool-maker. 

Q. 7. Has Moses C. Johnson been employed in any shops as such 
with you, and what shops? 

A. He has; employed as machinist in Cooper Fire Arms Com- 
pany, at Philadelphia, and the Interchangeable Tool Company’s 
shop, in New York. 

Q. 8. State, if you know, what reputation Moses C. Johnson had 
as a machinist and tool-maker ? 

A. He was an extra good machinist and tool-maker. 

Q. 9. Did you work with M. C. Johnson in the same room in the 
Interchangeable Tool Company’ s shop, and how near did you work 
to him ? 

A. I worked in the same room with him, and at the vise next to 
him, about six or eight feet away. 

Q. 10. Who was the superintendent of the shop of the Inter- 
changeable Tool Company during the time you were empleyed 
there? 
7 S—186 
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A. James M. Adams. 

Q. 11. Did any one else besides Mr. Adams have any supervision 
of the mechanical work in the shop during that time? 

A. He was the recognized superintendent during that time. I 
don’t recollect any one else having anything to say. We obeyed his 


orders. 
Q.12. Did or did not Mr. Thomas G. Hall have any control of 


the mechanical department in the shop of the company during your 


employment? 
A. He never gave me any orders that I remember of. 
97 Q. 13. Do you know of his giving anybody else? 


A. I don’t know. 

Q. 14. Do you know of his giving Moses C. Johnson any orders ? 

A. I do not. 

Q. 15. Did you know upon what kind of work Moses C. Johnson 
was employed in that shop ? 

A. I did know most of the time. 

Q. 16. Please state what you know. 

A. When I first went there there had been but very little accom- 
plished. ‘T'wo or three vises were put up. I can’t think what he 
was first working at. Might be able to, if I had time. 

Q. 17. Will you please examine the model I now show you, being 
Complainant’s Exhibit C, and state when you first saw it, as near as 
you can recollect? | 

A. I first saw it in the Interchangeable Tool Co.’s shop, probably 
two or three weeks after we had started. 

Q. 18. Please state what it is and by whom it was made. 

A. It is the template made by M. C. Johnson to illustrate the 
action of the nipper. 

Q. 19. Please explain what you mean by the “action of the nip- 
per” and state what nipper you refer to. 

A. I refer to the Hall patent nipper, and this illustrates the ac- 
tion of the tooth and spur. 

Q. 20. What nipper do you mean by “ Hall’s patent nipper”—the 
nipper as patented by Hall before this model, Complainant’s Ex- 
hibit C, was made, or the nipper after this model was made by 
Johnson ? 


Objected to as leading and as indicating the answer counsel wants. 


A. This template was made to illustrate improvements in Hall’s 

original nipper, or the one we had in the shop when we started. 

98 Q. 21. I show you Complainant’s Exhibit 6th and ask you 

whether you recognize the drawing shown thereon as being 

that of the nipper you describe as Hall’s patent nipper, and which 

was the one you had in the shop when you commenced your em- 
ployment there. 

A. I think that is the circular. Am positive it is the circular 
issued by the Interchangeable Tool Company. The drawing repre- 
sents the nipper they were making or about to make when I went 
there. They had the parts; I don’t know whether they had put 
any of them together. 
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Q. 22. State, as nearly as you can, at what time this model, Com- 
plainant’s Exhibit C, was completed. 

; A. I should think about the middle of May; some time in May, 
879. 

Q. 25. Are you familiar with the nipper and models of nippers 
made by the Interchangeable Tool Company at the time you went 
in their employ and before Complainant’s Exhibit C was made? 

A. As I said before, I don’t know of their ever completing any of 
the old nippers. I knowof the model they had from which to make 
them. There were a few old nippers made. I don’t know whether 
they were for sale or for samples. 

QQ. 24. Does or does not Complainant’s Exhibit C, Johnson’s 
model, contain any improvements over the nippers or models of 
nippers possessed by the company before Complainant’s Exhibit C 
was made? 

A. It does. 

(. 25. Please describe those improvements. 

A. It consists of interlocking the handles and a different manner 
of inserting the spring. 

Q. 26. Is that all ? 

A. Those are the only substantial improvements. 

Q. 27. I call your attention to the lips projecting over the head of 
the spring and ask you if there was any such thing in any of the 

models used or possessed by the Interchangeable Tool Com- 
99 pany before Johnson’s model, Complainant’s Exhibit C, was 
made ? 

A. I never had seen any. 

Q. 28. Had you ever heard of any? 

A. I never had. 

Q. 29. What are the uses of those projecting tips? 

A. They are made to keep the spring in its position, and are sup- 
posed to keep pieces from flying into the inside of the nipper after 
they are cut off. 

(). 30. State, if you know, who was the first inventor of these im- 
provements—the interlocking of the handles, the holding of the 
spring, and the protection of the interior of the nipper by the 
lips in combination, as shown in Complainant’s Exhibit 3d. 


Objected to as incompetent, it being impossible for the witness to 
learn who was the first inventor of the combination described ex- 


cept from mere hearsay. 


A. I suppose Mr. M. C. Johnson to be. 

Q. 31. Had or have you ever seen or heard of any similar com- 
- bination in a nipper before you saw that made by Mr. Johnson in 
May, 1879? 

A. I never had or have. 

Q. 32. Did you have any conversation with Moses C. Johnson 
about these improvements in May, 1879? Please state the substance, 
if vea. 

A. I suppose we talked about it a good deal. I knew we talked 
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about them. We knew that the Jencks model nipper was imperfect 
and started to make the tools. 


Defendants’ counsel notes that complainant’s counsel have put in 

the hands of the witness Complainant’s Exhibit 6th, and asked him 
if that is Jencks’ model nipper. 

100 Complainant’s counsel notes that this exhibit, had been 


in the hands of the witness since the 21st question. 
Camblarnamnts whl &* 


Q. 33. Does this circular,represent the Jencks model, Complain: 


A. It is substantially the same as the Jencks model nipper, to the 
best of my recollection. 

Q. 34. Question 32 repeated. 

Please finish your answer. 

A. I can’t remember the details of the conversation that occurred 
five years ago. I started to make the templates for the mills, and 
we (Adams, Johnson) had concluded not to continue until they made 
the changes suggested by this exhibit (Complainant’s Exhibit C). 
We kad several conversations in relation to the changing of the 
nipper from the Jencks model. We had started to make the tools 
from the Jencks model. 

Q. 35. Were the improvements shown on Johnson’s model, Com- 
plainant’s Exhibit C, the subject of conversation in the shop at this 
time, that you say you concluded not to continue making the tools 
after or by Jencks’ model ? 

A. They were. 

Q. 36. Was anything said in the shop by others than Johnson, 
Adams, and yourself about the authorship of these improvements 
after Johnson’s model, Exhibit C, was completed ? 

A. I don’t remember any particular case. 

Q. 37. You were examined in the interference case ? 

A. I was. 

Q. 38. And in answer to Int. 25, “Do you know what was the 
general opinion in the shop as to who was the inventor of this im- 
proved nipper shown by model, Exhibit C,” you said, “The credit 
was generally given to Mr. Johnson.” | 

Please state how, when, and by whom such credit was given. 


101 Objected to as leading. 


A. I can only speak for myself. I always thought they were 
Johnson’s improvement. Mr. Adams and Mr. Connors were there, 
and I never heard any doubt expressed of Mr. Johnson being the 
author of the combination. 

I couldn’t state anything further myself positively nor any par- 
ticular conversation. 

Q. 39. Without calling for any particular conversation, do you 
know whether or not the credit of making those improvements was 
given to Mr. Johnson in the shop ? | 


Objected to as immaterial and because it is manifest that the wit- 
ness can only give his impression. 
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A. It’s my impression that they were. 

Q. 40. From what do you derive that impression ? 

A. I don’t know as I can answer that; I have no distinct recol- 
lection about it. It’s my impression that the credit was generally 
given to Mr. Johnson in the shop. 

Q. 41. Did not Johnson make and produce Complainant’s Ex- 
hibit C in that shop? 

A. He did. 

Q. 42. Did any one else in that shop dsm to be the author of the 
combination shown in that model? 


Objected to as immaterial. 


A. Not to my knowledge. 
Q. 43. Would you have known it if any one had? 


Objected to as incompetent. 


A. I don’t know whether I would or would not. 
102 Q. 44. In the conversation referred to between Adams, 
Johnson, and yourself, did any one claim this combination 
besides Johnson ? 

A. Not at that time. 

Q. 45. State, as nearly as you can recollect, the date upon which 
M. C. Johnson first communicated to you his ideas embraced in the 
construction of the model, Complainant’s Exhibit C, or any part 
of it. 

A. I think about the first of May, 1879; [ think he spoke to me 
before he began on Exhibit C. 

Q. 46. Were you intimately acquainted with Mr. M. C. Johnson 
about that time? 

A. I was; we roomed together. 

Q. 47. Did you talk with him about these improvements out of 
the shop ? 

A. Yes; we used to talk about it in our room. 

Q. 48. Did you ever hear Mr. Thomas G. Hall give any instruc- 
tions in regard to the construction of this model, Exhibit C ? 


Objected to as immaterial. 


A. Never did. 

Q. 49. Was Mr. Hall frequently in the shop when Complainant’s 
Exhibit C, was being made by M. C. Johnson, and after it was fin- 
ished ? 

A. Best of my recollection, Mr. Hall was there nearly every day, 
or some part of the day. 

Q. 50. Do you know whether Mr. Hall knows of the adoption of 

Complainant’s Exhibit C as the model for making the new nipper? 

A. I don’t know whether he knew it or not; I suppose he must. 

Q. 51. Did not Mr. Hall see the new nipper with Johnson’s im- 
provements being made, and also when they were finished ? 


Objected to as leading and immaterial. 
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103 ~~ A. I can’t swear as to what Mr. Hall saw; I suppose he 
saw them. 

Q. 52. What did Mr. Hall do when, as you say, he came into the 
shop during your employ ? 

A. Most always went over and talked with Mr. Adams and walked 
around the shop. io 

Q. 53. Did you ever see him looking at any of the workmen 
working on the new nipper? 

A. I know he looked at me. 

Q. 54. Did you ever hear him say anything about these new 
nippers; please state fully, if yea. 

A. Ican’t remember. I know he was in a terrible hurry for 
nippers. 

Q. 55. Did you ever hear him make any claim to the authorship 
of these improvements while you were in the employ of the com- 
pany ? 

A. Never did. 

Q. 56. Did you or did you not ever hear Mr. J. M. Adams give 
any instruction to Mr. M. C. Johnson directing him how to make 
this model, Complainant’s Exhibit C? 

A. Not to my recollection. 

Q. 57. Did you ever hear Mr. J. M. Adams claim to be the in- 
ventor of this combination of improvements shown in Exhibit C 
while you were in the employ of the company ? 


Objected to as immaterial. 


A. No. 
Q. 58. I place in your hands letters patent granted to Henry G. 


Thompson as assignee of Moses C. Johnson, dated October 5, 1880, 
No. 232,975, being Complainant’s Exhibit 2d in this suit. Please 
read the specification and claim contained therein and state who, 
in your opinion, was the original and first inventor of the combina- 
tion described and claimed therein. 


104 Objected to as calling for mere opinion, witness having 
read the same answers. 


A. M. C. Johnson. | 
Q. 59. In the light of all facts within your knowledge and ob- 
servation, what is your belief and opinion as to the authorship of 


that combination ? 
Objected to as mere repetition. 


A. I attribute it to Mr. Johnson. 

Q. 60. Please examine the nipper handles now shown you, marked 
Defendants’ Exhibit Nipper Handles, and say whether you have 
seen them before, where you first saw them, and what they are. 

A. I have seen them before. I saw one of them in the shop in 
Hudson street about the time of the completion of Exhibit C; can’t 
say whether just before or just after. They area pair of handles, I 
think, of No. 4 nipper. I can’t state when or where they were 


made. 


i HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 63 


Q. 61. Is there anything about those nipper handles which would 
og when you saw them first? Did you do anything with 
them ? 

A. The first I remember of these handles Mr. Adams brought me 
one of them and wanted me to insert a pin in it in the place of one 
that had been broken off. It was either the latter part of May or 

early June, 1879. 

Q. 62. In which handle did you insert the pin? And state, if you 
know, how the broken pin was broken off. 

A. It’s my impression that it was in the handle with two teeth. I 
don’t know how the broken pin was broken off. 

(). 63. At the time of your going into the employ of the Inter- 
— Tool Company was that company making nippers for 

sale? 

A. They had started, but whether they ever completed any for 

sale I don’t know. 
105 Q. 64. Were the nippers, as then made, successful ? 
A. I don’t know. 

Q. 65. What, if any, was the objection to the old Hall nipper, shown 
on the circular, Complainant’s Exhibit 6th ? 

A. The objection to those was the jaws wouldn’t work simul- 
taneously. 

Q. 66. What was the result of this defect? 

A. The cutting edges would over and underlap each other and 
destroy the cutting edges by careless handling and break. 

Q. 67. Would the old nipper, without the interlocking arrange- 
ment or connection of the handles, cut in the saw line with cer- 
tainty in the hands of ordinary buyers ? 


Question objected to as immaterial. 


A. They would cut, but I don’t know about their certainty. 

Q. 68. Would not the nipper, as now made with Johnson’s im- 
provements, cut with certainty in the hands of any buyer? 

A. Any one possessing the necessary strength to operate them. 

(). 69. Did you make the mills and templates for use in manu- 
facturing the improved nipper; and, if so, after what model, if any, 
did you make them ? 

A. I made all the first mills, commencing along about the first of 
May, 1879, and used both Jencks’ model and Exhibit C. 

Q. 70. How many and what of the Jencks model, and how many 
and what of Exhibit C? 

A. I used both the Jencks model and Exhibit C in making mills 
for the jaws; I also used the plates on the Jencks model to make the 
two semicircular cuts at the small end of the plates — the side plates, 
I mean. 

Q. 71. Theside plates are in substance the same in both the old 

and improved nippers, are they not? 
106 A. No; there is a slight difference in the side plates of the 
old and the new nipper. The top of theold plates was angu- 
lar, the new ones curved with groove in them. The old ones had a 
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hole; I think Mr. Hall put a pin in there extending through one 
and fastened in the other to make the Jaws come together even. 

Q. Were the old plates cast aside by the company ? 

A. They were, after we began making the new nipper. In the 
new side plate the holes for the fulcra screws are located differently 
from those in the old nipper. The holes in the side plates of the 
new nipper corresponded with the plates in those of the Jencks 
model. 

Q. 73. What mill did you make from Exhibit C? 

A. The inside of the jaw, and for the spur and notch on the 
handles. 

Q. 74. For what parts of the jaws did you use the Jencks model 
to make the mills by ? 

A. The cuts on the outside and the side cuts of the jaw. 

.75. The mills by which all the “improvements” were cut, I 
understand you to say, were made according to Johnson’s model, 
Complainant’s Exhibit C, were they or were they not? 

A. That question is very ambiguous to me. I made the mills for 
the inside of the jaw from Exhibit C. 

Q. 76. Why did you make the mills for the inside of the jaw from 
Exhibit C? 

A. Because we changed it from the Jencks nipper so as to hold 
the spring and give the lips overthe spring likein Exhibit C. Those 
lips were not on the Jencks model. 

Q. 77. Why did you make the mills for the handles from Ex- 
hibit C? 

A. Because that was the model which incorporated the spur and 

notch in the nipper. 
107 Q. 78. Were those mills changed in form so as to make dif- 
ferent cuts while you were in the employ of the company ? 

A. I think we varied them a little after we started. 

Q. 79. How and when did you vary them ? 

A. Directly after we had the first gang of mills started. I varied 
them a little so as to give them more thickness to the cutting edge 
that clips the wire or metal to be cut. 


Adjourned until July 22, 1884, at 11 a. m. 
N. Y., 22 July, 1884—11 a. m. 


Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Direct examination of Mr. WHITTrELSEY continued : 
Q. 80. At adjournment you had partially answered Q. 79. 
(Question and answer read.) 


Will you compiete your answer as to time? 

A. Immediately upon the completion of that gang of mills; be- 
fore the mills had been started to run regularly to produce work— 
some time in June, 1879. 


1e 


1e 
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Q. 81. Were those mills used to cut the inside of the jaw so as to 
produce the lips over the head of the spring ? 

A. They were. 

Q. 82. Were those mills changed, after they were used “ to produce 
work ee: during the time you were in the employ of the com- 
pany ‘ 

A. Don’t think they were. 

Q. 83. Do you know? 
108 A. I know there was no material change in them. After 
we had them adjusted we tried to keep them just there. 

Q. 84. I place in your hands the printed record of your testi- 
mony in the interference case? Look at the same and state on what 
pages you find it. 

A. It begins at the 111th page and terminates on the 140th. 

Q.85. Would vou now repeat those same answers to those same ques- 
tions if the same were put to you by counsel on this examination ? 

A. The answers would be substantially the same; might not be 
the exact words. 

It is stipulated between counsel that the testimony referred to 
may be read as evidence in this case from the Exhibit Interference 
Record without reprinting the same in this case. 


Direct examination closed. 


Cross-examination by Mr. BROADNAX: 


X Q. 86. Referring to your testimony in the Interference Record, 
how recently have you read it? 
A. I read it last night. 


Complainant’s counsel notes that said Exhibit Interference Record 
was placed in hands of witness to be read by him at the close of the 
last examination. 


X Q. 87. Did you read the whole of it last night—both your exam- 
Ination-in-chief and cross-examination ? 

A. I read most of it, with the exception of the last page of cross- 

examination. 
109 X Q. 88. And do you affirm that testimony, assuming the 
same questions to be propounded to you in this case ? 

A. Yes; I do. 

X Q. 89. Referring now to Johnson’s model, Exhibit C, did you 
assist to make it; and, if yea, what did you do towards the construc- 
tion of the model? } 

A. I assisted. It consisted in filing off the cheek pieces of the 
two jaws. 

X Q. 90. What were the jaws of that model made of? 

A. Made from a couple of old forgings we had in the shop. 

X Q. 91. Made in the dies before they were altered ? 

A. I suppose so. They were jaws for the nipper, forged before I 
came there. 

X Q. 92. In making this model, were they reforged in any way 
before you filed off the cheek pieces? 

9I—186 


66 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


A. I have no recollection of their having been. 

X Q. 98. Having filed off the cheek pieces, would you not recol- 
lect whether these jaw forgings had been in the fire and reforged, 
so as to enlarge them ? ! 

A. I don’t recollect of their having been. I don’t think they ever 
were, in fact. fs 

X Q. 94. When that model was originally made, to what side 
plates were the jaws originally fitted ? 

A. To the Jencks nipper model side plates. 

X Q. 95. And did one of the side plates of the Jencks model nip- 
per originally make a part of that model, Exhibit C? 

A. It did. 

X Q. 96. Does that same side plate make a part of that same 
model now? . 

A. No. 

X Q. 97. Do you wish to be understood assaying that the handles 
and jaws of Johnson’s modei, Exhibit C, were originally fitted to 
one of the side plates of the Jencks model nipper, and that one of 

the side plates of the Jencks model nipper originally formed 
110 a part of the model made by Johnson and known here as 
Exhibit C? 

A. To the best of my knowledge and belief, it did. 

X 5 98. Did you make the templates of the new No. 2 nipper? 

A. I did. 

X Q. 99. Would you recognize them if you saw them? 

A. I think I should. 

X Q. 100. I hand you Defendants’ Exhibit Templates. Please 
state if you recognize them as the templates you made for the No. 
2 nipper. 

A. I think they are the ones I made, and in the same condition 
as when I made them. I would not swear to the inside templates. 
It is very much like it, but after five years I will not swear to the 
identity of it. It looks like my work. The outside one I am posi- 
tive is mine. 

X Q. 101. Why do you think the inside one is not yours also? 
Have you tried it on any of the jaws of the No. 2 nipper that 
makes you think that it may not be the templates that you made? 

A. That is the reason why I think it is not. I have tried it on 
a jaw that was milled with the first set of mills, when they were 
new. I should say that is what produced the doubt. 
| X Q. 102. Have you the jaws with you upon which you tried 
these templates; and, if yea, will you please produce them ? 

' A. I have, and do produce them. I have two; one has the first 
two cuts, and the other one is completed. 


Defendants’ counsel offers the jaws in evidence and the same are 
marked Defendants’ Exhibit Whittlesey’s Jaws, J. E. B., Sp. Ex’r 4, 
22 July, 1884. 

Complainant’s counsel notes that witness had kept these 
111 jaws as samples of the work, and he will call for their pro- 
duction on trial. 
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X Q. 103. Please take these jaws and mark them for identification. 

A. I have marked said jaws with the letters “ E. A. W.” for iden- 
tification. 

X Q. 104. Did the side plate of the Jencks model nipper make a 
part of Johnson’s model, Complainant’s Exhibit C, during the whole 
of the time you were in the employ of the Interchangeable Tool Com- 
pany ? 

Objected to, because witness has not stated that it formed a part, 
but was fitted to that plate. 


A. I think it made a part of the original model, like Exhibit C, 
that we worked from. I had no recollection of the jaws having been 
put in any other plate. I want to modify that; they both have 
been probably tried on other plates, or, for that matter, both the 
jaws and the handles. They were detached most of the time after 
the templates were completed. 

X Q. 105. When was the jaws of Exhibit C fitted on to the side 
plate that now makes a part of that model ? 

A. I don’t know. 

X Q. 106. Did that side plate make a part of Exhibit C during 
the time that you were in the employ of the Interchangeable Tool 
Company ? 

A. I don’t remember ever having seen it, the handles and jaws, 
assembled on that plate while in the employ of the company. 

XQ. 107. When you made the templates of No. 2 nipper to what 
model did you make tbem conform ? 

A. I started and made a complete set for the Jencks nipper first, 
and we afterwards abandoned the inside of the Jencks nipper and 
made the template to conform to the inside of the jaw of Exhibit C. 

This relates exclusively to the jaws. 
112 X Q. 108. The template that you made to conform to the 
inside of the jaws of Exhibit C, did it fit the form of the jaw 
exactly when you made it? 

A. It probably did. -I would make a template as close as I could. 

X Q. 109. And is the same true as to the templates you made to 
conform to the outside of the Jencks model nipper ? 

A. It is. 

X Q. 110. Referring now to the jaws you have produced and 
which have been offered in evidence here this morning as Defend- 
ants’ Exhibit Whittelsey’s Jaws, were they both milled in the inside 
at the same time? State the facts as to the time and conditions 
under which these two jaws were milled. 

A. The one having the two-edge cuts only (outside and inside) 
was cut previous to the mills being ground, as they were originally 
made. The other one was made after the mills had been ground, 
probably once or twice. 

X Q. 111. Would the circumstances you have mentioned in your 
last answer make a difference inthe form and proportion of the parts 
milled; and, if yea, what difference would it make? | 

Question as to “ proportion ” objected to as being misleading and 


ambiguous. 
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A. There were some essential points about the jaw that we were 
very particular about—that we tried to keep very exact. There 
were other points which were not so essential which we allowed a 
little variation on. The round cut below the lip was a very hard 
eut, and the mill used to wear away very rapidly there. Not being 
an essential point, we allowed the variation. If the miflhad to be 
ground more the jaws would vary some in that particular point. 

X Q. 112. Do you mean the cut between the cutting edge of the 

nipper and the lip? 
113 A. That is the cut I refer to. 
X Q. 113. Is it not true that the milling would vary as the 
form of the mills were changed, more or less, by grinding them ? 

A. I did all the grinding .while I was there, and used a Vernier 
gauge and templates, and tried to keep them as near the original as 
possible. We tried not to let them vary except as to that cut in the 


throat. 
X. Q. 114. Question repeated. 


Objected to as immaterial and speculative and already answered, 
as far as it applies to the present case. 


A. We have no receiving gauges. They probably would vary a 
trifle. 

X Q. 115. If the form of the mills were changed by grinding, 
would there not be a corresponding change in the cut of the mills? 


Same objection. 


A. Certainly there would. 
X Q. 116. When did you make the first set of templates to con- 
form to the inside and outside edges of the Jencks model nipper? 


Objected to as repetition and already answered. 


A. Was the first job I did when I started to work for them. 
X Q. 117. When did you get them completed ? 

A. Was probably a day or a day and half on them. 

X Q. 118.. What became of those templates ? 


Objected to as immaterial. 


114 A. I think I have the outside one here ; inside one, I don’t 
know what became of it. 

X Q. 119. When did you make the template to conform to the 
inside of Johnson’s so-called model, Exhibit C—I mean, when did 
you get it completed ? 

A. Probably some time in the last half of May, 1879. 

X Q. 120. Referring again to the jaws put in evidence this morn- 
ing (Whittlesey’s jaws), which does the templates fit nearest—I mean 
the inside of the jaw? | 

Objected to as immaterial and repetition. 


A. The one that — only two cuts fits the template best. 
(Witness tries the template on jaws before answering.) 
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X Q. 121. You have expressed some doubt as to whether the tem- 


plate for the inside of the jaw is the same template that you made. 


Can you swear that it is not the same template you made? 

A. I cannot. 

X Q. 122. If it is the same template that you made, and you fitted 
it to the inside of the jaws of the Johnson model it would fit that 
model exactly, would it not? 

A. It would be a close fit. 

X Q. 123. Please to try the templates (Defendants’ Exhibit Tem- 
plates) on the jaws of the Johnson model, Exhibit C, and state 
whether it fits it closely. 

(Witness tries the said jaws on template.) 

A. It fits pretty near, but it does not fit as close as I should fita 
tem plate. 

X Q. 124. Upon your examination of these Jaws, and upon trying 

the templates upon them, is it your opinion that either the 
115 _ tetmnplate is not the same template that you made or that the 
jaws are not the same jaws to which you fitted the template? 

A. It is either a different Jaw or this is not the template I made. 

X Q. 125. Referring now to the Jencks model nipper, can you 
recollect whether or not the spring between the Jaws was not put in 
in the same way that the spring is put in in Johnson’s Exhibit C, 
differing from that only in that the lip over the head of the spring 
in model C is longer than the corresponding lip or projection in the 
Jencks model, and in that it was not quite so high up in the Jencks 
model ? 


Objected to because it nowhere appears on the record that there 
was any lip in the Jencks model, but the contrary. 


A. I think there was no projection in the Jencks model whatever. 

X Q. 126. Can you swear to that positively ? 

A. That is as I remember the Jencks model. 

X Q. 127. How was the spring held in the Jencks model nipper, 
as you recollect ? 

A. I don’t know that I could state how that was held exactly, but 
I think it was designed to be held the same as in the old nipper. 

X Q. 128. Do vou recollect of Moses C. Johnson fitting a pair of 
handles in the Jencks model nipper having a cog connection be- ° 
tween the handles consisting of two or more cogs on each handle? 

A. I think there was a pair fitted in that nipper, or some nipper ; 
I don’t know which. 

X Q. 129. Was that done on or about the first of May, 1879, be- 
fore model C was made? 

A. I think it was. 

X Q. 130, Do you recollect of seeing, about the time you went 

into the employ of the Interchangeable Toul Company, in its 
116 — shop, before model C was made, a drawing of a cut of what is 

known as the Kennedy nipper, showing a cog connection be- 
tween the handles such as I now show you? 
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(Witness shown Defendant’s Exhibit No. 2, drawing — Kennedy 
nipper.) 
Objected to as immaterial. 


A. I think there was a drawing of the Kennedy nipper in the 
shop. At any rate, there was a drawing of a nipper,showing the 
handles geared together. I think this is the one. | 

X Q. 131. Is it not true that the idea of gearing the handles of 
the Hall nipper was suggested by that drawing to your mind and 
to the minds of other workmen of the shop, and especially the minds 
of Mr. Adams and Mr. Johnson ? 


Objected to as clearly incompetent. 


A. I think it was suggested by that drawing. We all looked at 
it, Johnson, I, and Adams. We saw the necessity of locking the 
handles together and that suggested the way. 

X Q. 182. Now, where did that drawing come from? How did 
it get in the shop? 

A. I think, to the best of my recollection, Mr. Judge brought it 
in. He was a lawyer and used to be in the shop very often. 

X Q. 183. Do you recollect of Mr. Judge or Mr. Hall bringing in 
the shop a lead-pencil sketch of a nipper or nipper handles showing 
a pin gearing between the handles ? 


Objected to as immaterial. 


117 A. I have an indistinct recollection of a drawing being 
brought in, but couldn’t recollect by whom it was brought in 
or what it represented. 

X Q. 134. What, if any, authority did Mr. Hall have as to the 
management and control of the manufacturing business of the com- 
pany? 

A. Mr. Gustam was manager; I don’t know what authority Mr. 
Hall had; he was president of the company, however. 

X Q. 135. Did not Mr. Hall have general control of all the work 
and business of the company through Mr. Adams and Mr. Gustam ? 


Objected to as immaterial and repetition. 


A. I don’t know what control he had; he used to talk a great 
deal to both of them. 


Redirect examination by Mr. BARNARD: 


R. D. Q. 186. Will you explain what Moses C. Johnson did in 
making the model, Complainant’s Exhibit C, in relation to the side 
plate of the Jencks model, as hereinbefore referred to? 

A. The first change that was started to make on this model, Ex- 
hibit C, was the brass handles. To illustrate the interlocking and get 
the shape of the handles, he fitted the handles in the Jencks side 
plate, using the Jencks jaws. He afterwards made these jaws or a 
pair of Jaws similar to them (witness holding Exhibit C in his 
hand); then it was detached and we used the several parts to make 
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R. D. Q. 187. Did you intend, in answer to cross-question 104, to 
convey the idea that the side plate of the Jencks model was assembled 
as a part of Complainant’s Exhibit C, during the whole period of 
your employment by the company, so as to form a part of Johnson’s 
model C? 


118 Counsel reads X Q. 104 and answer. 


A. It was very seldom that they were all assembled together after 
they were detached. I don’t remember ever to have seen them as- 
sembled after model C was completed and we had taken it apart to 
work from while I was in the employ of the company. 

‘ R. D. Q. 138. The improvements made by Johnson were chiefly 
in the jaws and handles and not in the plate, were they not? 

A. The plate of the new nipper was modified too, as well as the 
jaws and handles. 

R. D. Q. 189. Then I understand you to state that the side plate 
of the Jencks model nipper was only used to hold the improved | 
jaws and handles together temporarily ? 

A. It was to hold them together and get the correctfulerum. 

R. D. Q. 140. Did you not make new sides plates in which you 
omitted the holes drilled in the Jencks model for the purpose of 
holding the spring block for the use of the improved nipper ? 


Objected to as outrageously leading and as intended to intimate 
to the witness what kind of an answer is wanted. 


A. Certainly we omitted the spring block in the new nipper. 

R. D. Q. 141. I show you Complainant’s Exhibit 3rd, a nipper 
made in 1880, and ask you when the side plate shown in that nip- 
per was made. 

A. I couldn’t tell when that was made; might have been made 
last week. 

R. D. Q. 142. I mean when side plates of that style were adopted 
and made by the company ? 

A. I think it was either June or July, 1879, that the tools were 

completed. 
119 R. D. Q. 148. Please examine Exhibit 3rd, shown you, and 
state, if you can, the difference between that and Jencks’ 
model. 7 

A. This has the handles locked together, and the spring is in- 
serted different from what it was in the Jencks nipper. The plates 
in the Jencks nipper were angular at the top, while this is circular. 
This also has a groove at the top of the plate, which the Jencks 
nipper has not; has also the lips over the top of the spring, which 
I don’t think were in the Jencks nipper. That is all the material 
difference. I think there were two more holes in each plate of 
the Jencks nipper. 

R. D. Q. 144. Did you ever see a nipper made in conformity to 
the Kennedy drawing? 


A. I never did. 
R. D. Q..145. I place in your hands Complainant’s Exhibit 5th. 
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Please examine and state what difference there is, if any, in the 
construction of this from Complainant’s Exhibit 3rd. 

A. There is a considerable difference in the thickness of the lip 
over the spring. The cutting edge is a little heavier on Exhibit 5th 
than on Exhibit 3rd. The lip holding the spring in Exhibit oth 
doesn’t project as high as it does in Exhibit 3rd. 

R. D. Q. 146. Are those differences essential in the’construction 
of the nipper ? 

A. I think one nipper would operate as well as the other. 

R. D. Q. 147. Please compare the jaws of Exhibits 3d and 5th 
with Defendant’s Exhibit Templates and state which fits the closest. 

A. Exhibit 3d fits the closest. 

R. D. Q. 148. To what degree? 

A. Almost a perfect fit on Exhibit 3d. The other one seems to be 
considerably off away from the gauge. : 

R. D. Q. 149. How do they compare with Complainant’s Exhibit 

C? 
120 A. One of jaws on Exhibit C fits it very nearly; the other 
does not. Neither one of the Jaws of Exhibit C fit the tem- 
plate as well as Exhibit 3d does. 

R. D. Q. 150. Why do the jaws of Exhibit C differ? Can you 
tell ? 

A. I don’t know the cause of their differing. One may have been 
filed more, or been machined, or something. 

R. D. Q. 151. Was Exhibit C made by machinery or by hand? 

A. Originally made by hand. 


Recross-examination : 


R. X Q. 152. By what means is the lower end of the side plate 
given its form in the manufacture of these nippers? 


Objected to as immaterial and irrelevant. 


A. They are milled and correct shape. 

R. X Q. 153. Now, were not the company’s mills for milling the 
lower end of the side plates made to conform to the lower end of 
the side plate of the Jencks model nipper ? 

A. They were. 

R. X Q. 154. And were not the company’s drilling gigs, by which 
the holes are bored in the side plates to receive the fulcrum screws, 
made to conform to the corresponding holes in the side plate of the 


Jencks model nipper ? 


Same objection. - 


A. They were. 
R. X Q. 155. How often do the mills for milling the jaws have to 


be ground and reset ? 
Objected to as irrelevant and immaterial. 


121 A. That depends a good deal on the metal. If they were 
annealed soft and were clean—that is, free from scales—the 
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mills used to run a week. In hard metal they would probably run 
two or three days. 

R. X Q. 156. Is it not evident, upon an examination of the jaws of 
Exhibit C,that one of them has been through the mills of the com- 
pany? 

Objected to as incompetent and improper. 


A. It is. One shows milling-tool marks. 

R. X Q. 157. Upon trying the templates upon Complainant’s Ex- 
hibit 3d, assuming that nipper to have been made by the Inter- 
changeable Tool Company, is it not your opinion that the templates, 
Defendant’s Exhibit Templates, are the templates by which the 
company’s No. 2 nipper is made? 

Objected to, because it has been shown on the record that Com- 
plainant’s Exhibit 3d was made years ago. 


A. They fit it very close; I should say the mills were made by 
that template for the jaws. 

R. X Q. 158. Before Johnson made his template, of which model 
C seems to be a bogus copy or imitation, what, if any, suggestion 
did you or Mr.Adams make to him about putting in the spring, the 
cog connection between the handles ? 


Question objected to as manifestly improper in form, spirit, and 
stump-speech assertion. 


A. I can’t speak for Mr. Adams; I used to think, I always thought, 
that I suggested the putting in that spring with the lip. 
R. X Q. 159. Do you mean by that that you were first to suggest 
the lip over the top of the spring ? 
122 A. That is what I mean. 
R. X Q. 160. For what. reason did Mr. Adams resign his 
position as foreman of the Interchangeable Tool Company’s shop ? 


Objected to as irrelevant, immaterial, and incompetent. 


A. I think he was requested to resign. Mr. Gustam told me he 
wasn’t to be taken up to Milford with them before he had resigned. 


Move to strike out hearsay. 


R. X Q. 161. For what reason was Mr. Adams requested to re- 
sign? Give the best information you have in reply to my question. 

Objected to for manifest incompetence. 

A. It’s my impression for incompetency. 

R. X Q. 162. In your opinion, from what you knew of Mr. Adams 
and saw of him in the shop, was he not really incompetent to fill 
the position of foreman, and did not Mr. Hall stop the work at one 
time on account of the imperfect manner in which it was done or 
caused to be done by Mr. Adams? 


Objected to as immaiterial, irrelevant, and incompetent. 


A. I think he was incompetent, and that there was quite a lot of 
work spoiled; I think it was plates did wrong. 
10—186 
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Re-redirect : 


R. R. D. Q. 163. From what you know of the two men, 
123 Johnson and Adams, which of the two is the better mechanic? 
A. Mr. Johnson is, by far. 


ELBERT A. WHITTELSEY. 


Sworn to and subscribed before me— ys 
J. EDGAR BULL, 
Notary Public and Special Examiner. 


United States Circuit Court, Eastern District of New York. In 
Equity. 
Henry G. THompson, Complainant, 
vs. 


Tuomas G. Hatt, SAMUEL LeEopotp, J. F. Ottver, and Davin L. 
Harris, Defendants. 


It is hereby stipulated between the counsel for the respective par- 
ties hereto that the testimony of Moses C. Johnson, taken on behalf 
of said Johnson, in the interference between Thomas G. Hall and 
Moses C. Johnson, may be read by counsel at the hearing of this 

cause, and it is to be considered as part of complainant’s 
124 __— record herein the same as if the said Johnson was called and 

testified in this cause, the said testimony of said Johnson to 
be copied from the printed record of Johnson in the said interfer- 
ence, and to make part of the record herein. : 

New York, July 24th, 1884. 

AMOS BROADNAX, 
Defendants’ Solicitor. 
HORACE BARNARD, 
Compl’t’s Solicitor. 


Before the Commissioner of Patents, in the matter of the interfer- 
ence between the application of Thomas G. Hall for an improve- 


ment in cutting pliers, and the patent No. 232,975, granted Octo- 
ber 5th, 1880, to Moses C. Johnson. 


Depositions of witnesses examined on behalf of Moses C. Johnson, 
pursuant to the annexed notice, at the office of Henry E. Taintor, 
No. 333 Main street, in the city of Hartford, Connecticut, on 
Thursday, November 17th, 1881, at 10 o’clock in the forenoon. 


Present: Amos Broadnax, Esq., on behalf of Thomas G. Hall, and 
Theodore G. Ellis, Esq., on behalf of Moses C. Johnson. 


Moses C. JOHNSON produced and duly sworn. 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Moses Carlyle Johnson; my age is 87 years; my 
residence is 53 Wadsworth street, Hartford, Connecticut, and my 
occupation is machinist. | 


In 
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Int. 2. State the circumstances of when and how you 
125 first became acquainted with a company in New Yoik called 
the Interchangeable Tool Company, with which Mr. Thomas 

G. Hall was connected. 

A. I think it was in September—the latter part—1878, Mr. Mat. 
Diamond told me that he had received a letter from a party in New 
York, who asked him to recommend or obtain a man capable of 
taking charge of a shop where they were manufacturing cutting 
nippers. He at that time, at the Park Central Hotel, in Hart- 
ford, Conn., showed to me and read a letter from one of the com- 
pany, and thought it would be advisable for me to go and look into 


_the matter; that he thought that I would be a man that would suit 


them; and I should say, about October Ist or 2d, 1878, I called upon 
this company, at their office, 71 Broadway, New York, and there met 
«a member of the company, a Mr. A. Gusta, and explained to him my 
errand there, telling him Mr. Mat. Diamond had thought it advis- 
able for me to call upon them, as they wished a man to take charge 
of the manufacturing ‘of a cutting nipper. He at that time showed ° 
me a nipper and told me that he had nothing to do with the me- 
chanical department, and I would have to go to Harlem and see 
Mr. Thomas G. Hall. I at that time thought so little of the nipper 
and the manner it was constructed I did not think it worth while 
to go to Harlem. 

Int. 3. When your attention was called by Mr. Gustam to the 
nipper referred to in your last answer what did you observe about 
it that induced you to form the opinion you have stated ? 

A. I noticed that the jaws had a tendency to make a shearing 
cut—that is, one overlap the other. I mean by that, which neces- 
sarily would create a pressure which would break one or the other 
jaw, whereas a nipper, to be correctly constructed, should at all 
times have one jaw in perfect line with the other. 

Int. 4. State whether you were ever employed by J. H. 
126 Jencks & Co.; and, if so, state when and for how long you 
were so employed, and also state where their place of business 

was. 

A. I was. Immediately—that is, a day or two after my acquaint- 
ance with 71 Broadway, in 1878, about October 1st or 2d, somewhere 
about that time—I called on Mr. E. Bullard, at 14 Dey street, New 
York; told him my business in New York, and at this time told 
him that I would like to engage in business in the city of New York. 
He told me that I was just the man that he at that time wished to 
go to work at his shop, at the corner of Centre and Hester streets, 
as he saw the necessity of having some men in the shop who had 
been educated in the leading machine shops of Hartford or the 
Eastern States, as they had at that time a job which would either 
make them a great deal of money or they would lose a great deal of 
money. I would state that I went into the employ of J. H. Jencks 
& Co. in the early part of October, 1878, and continued with them 
until about the first of February, 1879, there or thereabouts. I could 


not say exactly the dates. 
Int. 5. You have mentioned in your answer the name of Mr. E. 
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P. Bullard. What connection did he have with the firm of J. H. 


Jencks & Co.? 

A. He told me he was a partner. 

Int. 6. What was your principal occupation while you was with 
the firm of J. H. Jencks & Co. ? | 

A. My principal occupation was building a printing press for 
Samuel Crump, of Mountclair, New Jersey, and after that building 
a model nipper for the Interchangeable Tool Company, under the 
directions of Mr. Thomas G. Hall, at that time president of the Inter- 
changeable Tool Company. 

Int. 7. Do you know where that model now is? 

A. I do not. 

Int. 8. Please describe it as near as you can. 

A. I would state the model I made was an exact duplicate 


127. of acutonacircular, with exceptions that the long end of 
the jaw lever was more hooking. This is the circular that I 


refer to. 


(Counsel for Johnson offers the circular produced by witness in 
evidence, and the same is marked Johnson’s Exhibit A., H. E. T., 


N. P.) 


Int. 9. State whether or not Mr. J. M. Adams was employed by J. 
H. Jencks & Co. at the same time as yourself. 

A. He was. 

Int. 10. State where you first became acquainted with Mr. Adams 
and how long you have known him. 

A. In Hartford, Connecticut. I have known him for ten years at 
least; probably more. 

Int. 11. Did you have any conversation with Mr. Adams about 
the nipper while you were with J. H. Jencks & Co.? 

A. I did; several. 

Int. 12. State generally what was the nature of those conversa- 
tions. 

(Question objected to as irrelevant, immaterial, and incompetent 
upon any issue in the controversy, and as not evidence upon any 
issue In question.) 


A. I told Mr. Adams what brought me to New York from Hart- 
ford ; told him of my conversation with Matthew Dimond and with 
Mr. A. Gustam at 71 Broadway. 1 had several conversations with 
him about the Hall nipper, and told him that I thought so little of 
the nipper, in the manner it was constructed, that I did not think it 
worth my while to go to Harlem to see Mr. Thomas G. Hall, who at 
that time, Mr. A. Gustam told: me, had charge of the mechanical 

department of the manufacture of the nipper. I at this 
128 time explained to Mr. Adams the reason of my coming from 
Hartford to New York. 

Int. 12. Where were you living at the time you worked for J. H. 
Jencks & Co.? 

A. I roomed at the Revere House, corner of Houston and Broad- 
way, New York, and took my meals at restaurant. 
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Int. 14. State whether or not your attention about this time was 
particularly called to the subject of cutting nippers and whether 
you made any attempts at its improvement. 

A. I would state that it was. In fact, my attention was called to 
it from the time I left Hartford in 1878. I had several conversa- 
tions while rooming at the Revere House with Mr. O. D. Woodbury, 
of 103 East Houston street. 

Int. 15. State what conversations you had with Mr. O. D. Wood- 
bury, if any of them related to improvements of yours upon the 
cutting nippers. 

A. We had several conversations about the construction of the 


nipper, and he agreed with me that it was mechanically of bad con- 


struction and not — all practical. I at this time called his atten- 
tion to the fact that the two jaws or cutting heads should move ata 
uniform speed one with the other, and at that time made a sketch 
of what I considered would be the proper way—at least one way— 
of accomplishing the purpose. 

Int. 16. State if you have the sketch you refer to stillin your pos- 
session and if you can produce it. 

A. Ican. I have it in my possession. 


(Witness produces a sketch made upon one of the Revere House 
eards, which is offered in evidence by counsel for Johnson and 


marked Johnson’s Exhibit B, H. E. T., N. P.) 


129 Int. 17. State as near as you can the date at which you 
made this sketch. 
A. I could not state the exact date. It was during the month of 
October, 1878. 
Int. 18. Please look at the sketch and describe what points were 
intended to be illustrated by it. 


(Objected to as incompetent; the sketch must speak for itself.) 


A. That the movement of one handle would necessitate the move- 
ment of the other the same distance. 

Int. 19. When did you first go to work for the Interchangeable 
Tool Company in New York? 

A. About the twentieth of April, 1879. 

Int. 20. How long were you employed by that company ? 

A. About one year; a little over, perhaps. 

Int. 21. State what you were employed to do, when you com- 
menced, and generally what was your occupation while employed 
by the company. 

A. I was employed as a tool-maker, and was hired by Mr. Adams, 
who at that time (about April, 1879, this was) was superintendent of 
the shop—at least he told me he was; I don’t know that he was. 
My general occupation was making tools and adjusting machines. 

Int. 22. Were you or were you not at any time employed by said 
company to exercise your inventive genius in improving the cutting 
nippers they were manufacturing? : 

A. I was not employed to exercise my Inventive genius. 

Int. 23. While with the Interchangeable Tool Company did you 


78 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


make any drawings for them? If so, state what drawings you made 

and the dates you made them, as near as you can recollect. 
130 A. While intheir employ I think [ made drawings at five dif- 

ferent times. The first two were for milling-machine fixtures; 
the next drawing was known as their seven-inch nipper, made in 
September, 1879; the drawings for the fixtures were probably made 
previous to this; the fourth drawing I made was what Is known as 
the No. 1 nipper on their list. None, to my knowledge, has ever been 
made but the model. This drawing of the No. 1 nipper was made in 
April, 1880. The fifth drawing was of some screw-machine tools, 
and was made in April, 1880. 

Int. 24. Please look at Hall’s Exhibit No.1 and say whether that 
is one of the drawings you refer to, and which one. 

A. It is one that I refer to. My testimony would go to show that 
this was drawing No. 4, made at Milford, Connecticut, in April, 1880. 

Int. 25. State, if you know, who wrote the initials “ M.C. J.” on 
this drawing. 

A. I do; I saw him do it; Mr. Leon Gustam. 

Int. 26. Were the drawings that you made of machine fixtures 
adapted to make nippers of the kind shown in the drawing, Ex- 
hibit 1? | 

A. They were for a larger size. 

Int. 27. State whether or not -you made any models for the Inter- 
changeable Tool Company while you were employed by them ; and, 
if so, how many. 

A. I did; I made two; one of the seven-inch nipper, in the fall 
of 1879; also one of the No. 1 nipper, in the spring of 1880. 

Int. 28. Describe these models as to their peculiarities, especially 
relating to the matter now in controversy. 

A. I would say that this Exhibit No. 1 describes it. 

Int. 29. Which model, the first or second, do you mean by “ it?” 

A. It describes them both—that is, the mechanical movement of 

both. 
131 Int. 30. Do you know and are you familiar with the par- 
ticular combination of parts in the cutting nippers that are 
the subject-matter of this interference ? 

A. Iam. 

Int. 31. State, as near as you can, when you first conceived the 
invention of the combination of parts stated in this interference by 
the Patent Office and contained in your patent granted October 
5th, 1880. 

A. Immediately after leaving their office, in October, 1878, I was 
satisfied that the handles or jaws should be geared or locked in such 
manner that the movement of one would necessitate the movement 
of the other the exact distance of the movement of the first lever, 
and in the winter of 1879, I discovered that the part or portion be- 
ing cut from the end of a rod or wire would leave the jaws with 
such force as to enter the V-shaped spring and thereby preventing 
the working of said spring. To overcome this difficulty 1 saw the 
necessity of putting projections below the cutting edge and imme- 
diately above the Jaw fulcrum which would always present a 
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smaller space than the diameter or dimensions of rod being cut. I 


_ also discovered that these projections would prevent the spring 


from working up (by “up” I mean towards the cutting edge), 
and thereby doing away with two pieces which they then had in 
their nipper, to wit, one piece a brass block, slotted, for the tang of 
the spring, the other piece was a screw. 

Int. 52. State, then, the nearest you can recollect, the month and 
day when you first conceived the invention of the combination in 
question. 

A. In the month of May, 1879, I made a working movement of 
my invention. 

Int. 83. Describe the working movement you made in May, 1879, 


.as near as you can, and where it was made. 


A. I would state it was an exact duplicate of Exhibit No. 1, so 
far as the mechanical movement is concerned, including pro- 
132  jections on jaws for preventing the entrance of matter not 
required inside of the nipper. It was made in the American 
Express building, corner of Jay and Hudson streets, New York. 
Int. 34. Have you that movement still in your possession, and 
can you produce it? 
- A. Ihave. I do produce it. 


(Same model offered in evidence by counsel for Johnson and 
marked Johnson’s Exhibit C, H. E. T., N. P.) 


Int. 85. In the construction of this model did you get any ideas 
from any one else or was it entirely of your own invention ? 

A. I did not get any ideas from any one else and it was my inven- 
tion, so far as I know. © 

Int. 36. Where did you get the material for making the handles 
of this model nipper? 

A. Mr.J. M. Adams gave me the material from his private tool- 
chest. , 
Int. 37. State, if you know, what the stamp was, part of which 
shows on one of the handles. 

A. I do; it was the stamp of an Alarm Register Company. This 
register was for conductors’ use. 

Int. 38. Was it on the material before you made the handle? 

A. It was. 

Int. 39. Where did you get the maierial for the other parts of the 
nipper ? 

A. They were picked up out of the refuse matter or material be- 
longing to the Interchangeable Tool Company. 

Int. 10. Give, as near as you can, the exact dates on which this 
model was commenced and completed. | 

A. I should say it was commenced and completed between May 

10th and May 20th, 1879; I could not state the exact dates. 
183 Int. 41. How long after you made this model was it before 
you applied for a patent ? 7 
A. I should say it was about one year; perhaps a little over ; it 


may be less. 
Int. 42. At the time that you made this model had the Inter- 
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changeable Tool Company done anything in their shops towards 
making a nipper embodying the same improvements? 

A. Not to my knowledge. 

Int. 48. Would you have been likely to have known, from your 
position with the company, if anything had been done in making 
such a nipper ? ~ 

A. I think I should. : 

Int. 44. What was the character of the nipper, as near as you can 
describe, that was made by the Interchangeable Tool Company when 
you were first employed by them ? 

A. Exhibit A is the best description I can give of it; that ex- 
plains itself. 

Int. 45. How long was it after you commenced work for the com- 
pany before they introduced any or all of the improvements shown 
in the model, Exhibit C? 

A. I think it was immediately after, or, in other words, as soon as 
they could make their tools and produce nippers for the market. 

Int. 46. At whose suggestion were these improvements introduced 
in the shop of the Interchangeable Tool Company ? 

A. I should say that my model of the working movement led the 
members of the company to adopt it. Who or by whom I can’t 
say. 

Int.47. Who had charge of the preparations in the way of mak- 
ing drawings and getting up the machinery for manufacturing the 
improved nipper ? 

A. Mr. J. M. Adams. 

Int. 48. Do you know of any experiments made by Mr. Adams 
for the purpose of improving the nipper ? 

A. I do. 


154 Int. 49. State what they were, as near as you can recollect. | 


A. He filed a series of teeth on each handle lever—three or 
more—and that is the only experiment I know of. 

Int. 50. About what time was that? 

A. This was in the fore part of May, 1879, or perhaps about the 
middle. I do not remember the exact dates so as to give them. 

Int. 51. Was the exneriment of Mr. Adams a success ? 

A. I do not remember ever seeing a working model of his experi- 
ment. It was never adopted by the company. 

Int. 52. Did you ever see any other model or experimental nip- 
pers at the shop of the Interchangeable Tool Company embodying 
any of the principles shown in your patent of October Sth, 1880, 
~which were got up by any other person than yourself and the ex- 
periment you name of Mr. Adams ? 

A. I never did, unless they might: call a No. 4 or 7-ineh nipper, 
which had two or more holes drilled in one handle and I should 
say three in the other, into which were inserted pieces of Stub’s 
wire, said pieces of wire to act as gear teeth or cogs. Who drilled 
the holes or who put the teeth in I couldn’t say positively. I know 
it was not Mr. Hall, for it was not done at his suggestion. When 
the nipper was placed together in working shape the wire teeth were 
so slender and the holes drilled so irregular that it created a pur- 
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chase on two or more teeth, which were broken by the first attempt 
to cut wire. That model has been put in assome exhibit. I do not 
remember the number. Mr. Hall says he had the teeth filed and 
caused two of them to be removed on one handle, and the exhibit 
itself will show whether they were filed or broken. 

Int. 53. About what time, stating the date as near as you can, was 

this experiment made ? 
135 - A. I should say it was about the first of June, 1879. 
Int. 54. Do you know for what especial purpose these 
handles with gear teeth or cogs were made? 

A. I know at the time they were talking of putting a sample nip- 
per into the fair of the American Institute, at New York. They 
wished very much to get in a large-sized nipper. They were then 
preparing to make only one size, the No. 2. 

Int. 55. When you commenced work for the Interchangeable Tool 
ro sad what model of nipper were they working from asa stand- 
ard ? 

A. The one which was made at J. H. Jencks’, No. 180 (I think it 
was) Center street. 

Int. 56. About what machinery and stock did the Interchange- 
able Tool Company have at that time in their shop—I mean in 
April, 1879? 

A. They had three or four second-hand milling machines, some 
polishing apparatus, perhaps a small bench drill press. They also 
had several hundred parts of the nipper corresponding to the parts 
shown in Hall’s Exhibit No. 8. 

Int. 57. Did they have any forgings ? 

A. They did. 

Int. 58. State what they were and how many. 

A. I could not state the exact number; there were several hun- 
dred; might be a thousand ; they were intended for nippers like 
Exhibit No. 8—that is, so far as the handles and jaws are concerned. 

Int. 59. Did the company about this time order new machinery ? 

A. They did. 

Int. 60. State about what it was and what it was adapted to 
make. 

A. Milling machines, lathes, drill presses, &c. Those tools are 
adapted to make anything. 

Int. 61. Did you have any conversations with J. M. Adams and 
others about this time, in which you explained your improvements 
in the construction of the nippers? 


136 (Question objected to on the ground that it has already 
been asked and answered.) 


A. I did, shortly after this time. By “this time” I understand 
April, 1879. | 
Int. 62. State what those conversations were and when they oc- 


curred. 
A. The conversations occurred at various times, in the shop and 


out of the shop, with my room-mate, E. A. Whittlesey, and also Mr. 
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Adams. They were in relation to the nipper as then being made 
and constructed. ; 
Int. 63. Did you ever intend to give your invention to the Inter- 


changeable Tool Company ? 


(Question objected to as not competent to prove what the | Ww itness 
intended to do.) 


A. Not without value. 

Int. 64. After you commenced to work with the Interchangeable 
Tool Company who was superintendent of the mechanical depart- 
ment of the work ? 

A. Mr. J. M. Adams. 

Int. 65. What was the position of Mr. A. Gustam in April, 1879, 
and what office did he hold in the company ? 

A. I think he was secretary ; in fact, he was considered by the 
men in the shop as a general manager. 

Int. 66. At that time, April, May, and June, 1879, did Thomas G. 
Hall have anything to do with the mechanical part of the work at 
the shop? 

A. Not to my knowledge. 

Int. 67. State about how long, if you know, was it before you com- 
menced with the Interchangeable Tool Company that Mr. Adams 
was employed in the shop? 

A. I think he was hired about the 15th of April, 1879. 

Int. 68. State, as near as you can recollect, when you saw 
137 _ the first complete nipper made on the plan of the model, Ex- 
hibit C. 

A. I think it was some time in July, 1879. 

Int. 69. Who made it? 

A. It was made by several different men. Different men did dif- 
ferent operations on the machines. 

Int. 70. Previous to the making of this complete nipper was there 
any working model made from which to construct the tools? 

A. There was not a working model made. The tools were con- 
structed by Exhibit C. That is the model the tools were made 
from. 

Int. 71. While you were at work for the Interchangeable Tool 
Company were you or not ever paid for extra time or over time for 
work done for the company ? 

A. Mr. Adams gave me ten dollars at one time for making draw- 
ings for milling-machine fixtures. This is the only monef I re- 
member ever receiving for over work or over time. 

Int. 72. Are you acquainted with the state of the art, so far as re- 
gards cutting nippers, for, say, five or ten years back—I mean gen- 
erally as to their construction. 

A. Iam. I have seen drawings or cuts of several cutting nippers 
made by different parties. 

Int.73. Are youornot knowing to the fact that such tools were made 
with gear teeth between the two handles for the purpose of guiding 
their movements prior to 1877? 
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A. I think the Patent Office records would show that. I have 
seen them. 


(Direct examination closed.) 


Cross-examination by Amos BRoADNAX, Esq.: 


X Int. 74. Where are you employed as a machinist now, if any- 
where ? 
A. I am now superintendent of the Hartford Duplicate Machine 
Tool Company, No. 262 Main street, Hartford, Conn. 


138 X Int. 75. How long have you been employed there as such 


superintendent ? 

A. I was made superintendent on the forming of the company, 
and have been employed at No. 262 Main street since the Ist of Sep- 
tember, 1881. 

~X Int. 76. Is that company a corporation ? 

A. It Is. 

X Int. 77. Who are its managers—I mean its trustees? 

A. Mr. A. D. Brower, of Hackensack, New Jersey, and Mr. M. C. 
Johnson, of Hartford, Conn. 

X Int. 78. Who are the directors ? 

A. Mr. A. D. Brower, Mr. M. C. Johnson (that is myself), and Mr. 
A. D. Bower’s son, whose first name I have forgotten. - 

X Int. 79. Is that a corporation organized under the laws of Con- 
necticut ? 

A. It is not. 

X Int. 80. Under the laws of what Siate is it organized ? 

A. New Jersey. 

X Int. 81. Previous to your going into the employ of that corpo- 
ration in whose employ was you ? 

A. Mr. Dwight Slate. 

X Int. 82. Where? 

A. Hartford, Conn. 

X Int. 83. When did you go into his employ ? 

A. The fore part of March, 1881. 

X Int. 84. When did you leave his employ ? 

A. In August, 1581. 

X Int. 85. What time in August ? . 

A. I don’t know the exact time; his books will tell that. It was 
the latter part of August. 

X Int. 86. Previous to your going into the employ of Mr. Slate 
in whose employ was you? 

A. J. B. Secor, Bridgeport, Conn. : 

X Int. 87. When did you go in his employ and when did you 
leave it? 

A. I went into his employ about August, 1880, and left it about 

the last of January, 1881. : 
139 X Int. 88. Previous to your going into the employ of Mr. 
Secor in whose employ was you ? 
A. The Frary Cutlery Company, at Bridgeport, Connecticut. 
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X Int. 89: When did you go into the employ of that company and 
when did you leave it? 

A. I think it was some time in May—perhaps the latter part of 
May—1880, that I went into their employ, and I left about the first 
of August, 1880. 

X Int. 90. Previous to your going into the employ of the Frary 
Cutlery Co. in whose employ was you ? , 

A. The Interchangeable Tool Company. 

X Int. 91. You are the Moses C. Johnson, as I understand it, that 
is one of the parties to this interference ? 

A. Iam. 

X Int. 92. Do you own the patent involved in this ileal? 

A. I do not. 

X Int. 93. Who does own it? 

A. Mr. Henry G. Thompson, I suppose; he did. 

X Int. 94. Did you assign it to him? 

A. I did. 

X Int. 95. Before or after the patent was issued ? 

A. I think it was before. 

X Int. 96. How long before ? 

A. I don’t remember. 

X Int. 97. Do you remember when the assignment was made ? 

A. I do not remember the date. 

X Int. 98. State as near as you can. 

A. Say about June, 1880. 

X Int. 99. How did you come to assign the patent to Mr. Henry 
G. Thompson ? 

A. He bought it of me. 

X Int. 100. What did he give you for it ? 

A. Stocks. 

X Int. 101. What kind of stocks? 

A. Interchangeable Tool Company’s stock. 

X Int. 102. Did he give you anything else ? 
140 A. He has. 
X Int. 103. What else has he given you? 

A. Money. 

X Int. 104. How much? 

A. I cannot tell now how much. 

X Int. 105. When did be make his last payment ? 

A. [ could not give you the date of that. 

X Int. 106. When did he make the first payment ? 

_ A. He made the first payment when I assigned or immediately 
after. 

X Int. 107. How much did he pay you the first payment in 
money? 

A. The first payment was fifty dollars. 

X Int. 108. What was the amount of his last payment ? 

A. I think it was one hundred dollars. 

X Int. 109. About when was that made? 

A. I could not give the date; 1 have no record of it. 

X Int. 110. State as near as you can recollect. 
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A. Some time within the past month. 

X Int. 111. How many shares of the Interchangeable Tool Com- 
pany’s stock did he give you ? 

A. Twenty. 

X Int. 112. Has it been transferred to you on the books of the 
company ? 

A. I do not think it has. 

X Int. 113. What is its par value. 

A. One thousand dollars. 

X Int. 114. In selling this patent to Mr. Thompson did you seek 
him or did he seek you? 

A. I don’t know that he ever sought me, and I don’t know that 
I ever sought him. 

X Int. 115. How did you get together to make the sale ? 

A. I don’t remember; it was brought about by other parties; I 
do not remember just how it happened. 

X Int. 116. By whom was it brought about? 

A. I think by Samuel Moore. 

X Int. 117. Any one else? 
14] A. I do not remember any one else at the time; I do not 
remember the details of the thing at all. 

X Int. 118. Who is Samuel Moore; where does he reside? 

A. I could not say where he does reside now. 

X Int. 119. Give his last place of residence known to you. 

A. Milford, Connecticut. 

X Int. 120. Did Mr. Samuel Moore introduce you to Mr. Thomp- 
son ? 

A. He did not. 

X Int. 121. In what way did Mr. Samuel Moore bring about the 
sale of the patent to Mr. Thompson ? 

A. He told me that he thought Mr. Thompson would buy it from 
me. 

X Int. 122. Did you first tell Mr. Samuel Moore that you was the 
owner of the invention embraced in the patent ? 

A. I don’t know who did first tell him. 

X Int. 123. Did Mr. Samuel Moore first seek you to effect the pur- 
chase of the patent for Mr. Thompson, or did you seek him ? 

A. There was no seeking about it. 

X Int. 124. You mean that Mr. Moore did not apply to you and 
that you did not apply to him? 

A. That is just exactly what I mean. 

X Int. 125. Then how did M. Moore bring about the sale of the 
patent? | 

A. I don’t remember exactly ; It came up in general conversation. 

X Int. 126. Please to relate all the circumstances attending the 
sale of the invention and patent to Mr. Thompson. 

A. I think all there was about it was that he knew the invention 
was mine, and told me that he thought Mr. Henry G. Thompson 
would purchase if I would sell. Not having any more money than I 


wanted at that time, I sold. 
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142 X Int. 127. How did Mr. Moore know that you claimed to 
be the inventor of the invention embraced by the patent ? 

A. He could tell more about that than I. I don’t know where 
he did first receive his information. 

X Int. 128. To whom did you first claim to be the inventor of the 
improvement in nippers embraced by the patent ? 

A. I could not say. 

X Int. 129. State to whom you first claimed the invention in ques- 
tion of whom you have any recollection. 

A. I always supposed it was generally considered by the men in 
the employ of Interchangeable Tool Company and others that it 
was my invention from the making of the model, Exhibit C, and 
spoke of it to several in a general way. I don’t know that I absolutely 
claimed it to any one in particular, and could not state who the 
first person was I talked about the matter with. 

X Int. 130. Can’t you recollect the name of any person to whom 
you claimed to be the inventor of the improvement in the nippers 
claimed in the patent? 

A. Yes; I can remember several. 

X Int. 131. Please to give their names. 

A. Mr. E. A. Whittlesey, Mr. Charlie Church, Thomas Thomson, 
Samuel Moore, and [ don’t know how many others. I think I was 
talking with Mr. F. A. Pratt, of the Pratt & Whitney Company. 

X Int. 132. Which of the persons you have named did you speak 
to first about the invention, claiming it to be yours? 

A. I do not remember. 

X Int. 188. When did you first claim the invention as yours to 
any of these gentlemen ? 

A. I could not state the time; I have got nothing to locate it by. 

X Int. 184. When did you speak to Mr. Whittelsey about the in- 
vention, claiming*it to be yours? 

A. That I could not say. 

X Int. 135. Are you certain that you claimed the invention as 

yours to Mr. Whittelsey ? 
148 A. I would not swear that I did, in so many words. 
X Int. 136. Where was Mr. Whittelsey when you was talk- 
ing to him about the invention and claiming it to — yours ? 

A. He was in New York. 

X Int. 137. Whereabouts in New York? 

A. That I don’t remember ; it was somewhere in the city. It was 
talked about in a general way and I don’t remember the time. 

X Int. 138. Who is Mr. Whittelsey and where does he reside ? 

A. The last I knew of him he was in Brooklyn, eastern district. 

X Int. 1389. Was Mr. Whittelsey employed by the Interchangeable 
Tool Company at the time you were employed by it? 

A. Part of the time. 

X Int. 140. Was he there when you made the model, Exhibit C? 

A. He was. 

X Int. 141. Did he work in the same room with you ? 

A. He did. 

X Int. 142. Saw you at work upon the model ? 
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A. I suppose he did. 

X. Int. 143. How near did he work to you ? 

A. He worked at the next vise. 

X Int. 144. How far was his vise from yours ? 

A. His vise — in front of one windew and mine in front of the 
next one—six to eight feet apart, or about that. 

X Int. 145. Did Mr. Whittelsey room with you at the hotel ? 

A. He did not. 

X Int. 146. Did vou not say that Mr. Whittelsey was your room- 
mate? 

A. Not at the hotel. 

X Int. 147. Was he your room-mate anywhere ? 

A. He was. 

X Int. 148. During the time that you were working 
144 together at the shop of the Interchangeable Tool Company ? 
A. During a portion of the time; not all the time. 

X Int. 149. Was he your room-maie during that portion of the 
time you was engaged in making the model C? 

A. He was. 

X Int. 150. At the time you sold your patent to Mr. Tompson did 
you tell him that some one else had offered you five hundred dol- 
lars for it? 

A. I don’t remember that I did. 

X Int. 151. Do you swear that you did not ? 

A. I will not swear that I did not; I don’t remember ; I don’t 
think I ever did. 

X Int 152. As matter of fact, did any — else offer to purchase 
the patent of you ? 

A. I had talked with other parties. 

X Int. 153. Who were they ? 

A. I don’t know that they would care to be brought into the 
case. 

X Int. 154. Do you decline to answer? 

A. I had a talk with Mr. William M. Woodruff, of Hartford, 
Conn. 

X Int. 155. How long before you sold it to Mr. Thompson ? 

A. That I don’t remember exactly. Theconversation [had with 
him was at Milford. I don’t remember the day he was there; prob- 
ably the hotel register will show his name. 

X Int. 156. Did he make you an offer for the patent ? 

A. I don’t know that he did. 


Adjourned to Nov. 18th, 1881, at 9.30 a. m. 
Fripay, November, 18th, 1881—9.380 a. m. 


Met pursuant to adjournment. 
‘Present: Same parties. 


Cross-examination of Moses CU. JOHNSON continued : 


X Int. 157. Do you swear that he did not. 
145 ~ A>; No; I will not swear that he did not. I do not re- 


member. 
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X Int. 158. How large was the room in which you worked for the 
Interchangeable Tool Company in New York ? 

A. I don’t know. I never measured the room; never had any 
occasion to measure the room. I should say it was about 25 x 40. 
It might be more or less. 

X Int. 159. That is the best of your judgment, is it ? 

A. It is. 

X Int. 160. How many men were employed in that room at the 
time you was employed there? | 
- A. There were different numbers. When I first went there there 
— very few—two or three. Later there might have been ten, more 
or less. I don’t remember the number. I had no reason to count 
them. 

X Int. 161. Give the names of the persons who were employed in 
that room during the time of your employment there. 

A. J. M. Adams, myself, Mr. L. Smith, Mr. FE. A. Whittelsey, Mr. 
Pope, Mr. F. K. Hills, Charles Ashley, and some others. I do not 
remember their names. 

X Int. 162. This room in which you worked, did it face towards 
Hudson St.? 

A. It did. 

X Int. 163. And was the vise bench along that side of the room 
next to the street ? 

A. A part of it. 

X Int. 164. How much of it? ) 

A. Probably at least three-quarters of it. J never measured the 
bench and don’t know the length. 

X. Int. 165. How many vises were there on that part of the bench 
that was along the room, facing Hudson St. ? 

A. I think three; might have been four. 

X Int. 166. Don’t you know exactly how many there were ? 

A. I did at the time. 
146 X Int. 167. Don’t you know now how many there were? 
Can’t you recollect? 
A. As I said in a previous answer, there were three; might have 


been four. I think three. 
X Int. 168. Are you sure there were no less than three and no 


more than four ? 

A. My previous answers are all I know about it and as near as [ 
know about it. 

X Int. 169. Question repeated. 

A. I have answered the question to the best of my ability. 

X Int. 170. Did you work on one of those vises ? 

A. I did. 

X Int. 171. Did you have one of the middle vises or one of the 
end vises—supposing there to have been more than three ? 

A. I did not have one of the middle vises. The bench run 
parallel with the street, and I had an end vise. 

X Int. 172. Which end of the bench was it ? 

A. North, I should say—the uptown end. 

X Int. 173. Who worked at the vise next to vou, on your right? 
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A. I think it was E. A. Whittelsey. 

X Int. 174. Was there any vise at your left ? 

A. Not on the bench running parallel to Hudson St. 

rn Int. 175. Was there any vise to your left on any bench ? 

. There was. 

x Jnt. 176. Who worked on that vise ? 

A. I think James Courtney the biggest part of the time. 

X Int. 177. Who worked on the vise next to Mr. Whittelsey, on 
your right? 

A. Different ones worked at that vise. Mr. Adams worked there 

some. Mr. Pope and Mr. Whittelsey at different times. 
147 X Int. 178. Whose vise was that—I mean who was it that 
usually worked at that vise most of the time ? 

A. I think Mr. Adams, but couldn’t say. I didn’t keep the num- 
ber of days that any one person worked at it. 

X Int. 179. But that was the vise that was generally recognized 
as Mr. Adams’ vise, was it ? 

A. I think it was. 

X Int. 180. Who worked at the next vise on your right, next to 
Mr. Adams’ vise ? 

A. I don’t remember that there was any visethere. There might 
possibly have been one. I don’t recollect it. 

X Int. 181. Was there any vise to the left of the one that Mr. 
Courtney worked on? 

A. I have no recollection of any. 

X Int. 182. On what vise did Dr. Mr. Pope work ? 

A. Possibly he might have worked on what has been called here 
Mr. Adams’ vise. He worked ata machine the biggest part of the 
time. 

X Int. 183. To the best of your judgment, how far was Mr. Court- 
ney’s vise from vours ? 

A. I should say, on a diagonal line, between fue and six feet. 
That is the best of my judgment. 

X Int. 184. By a diagonal line you mean across the corner of the 
shop? 

7 . I mean bee line—the shortest distance to get to it across the 
corner of the shop. 

X Int. 185. About how far were the vises apart that faced on Hud- 
son street, to the best of your judgment ? 

A. I never measured the distance, but should say from six to 
eight feet. It might be more or less. 

X Int. 186. What machine did Mr. Pope work on? 

A. The planer the biggest part of the time; the planer or shap- 
ing machine. 

X Int. 187. How far was that from your vise? State as near as 
you can judge. 

A. My best judgment would say ten feet; perhaps two feet more 

or two feet less, measuring in a bee line. 
148 X Int. 188. Now, you have mentioned the vise of Mr. 
Courtney on your left, ‘the vise of Mr. Whittlesey on your im- 
mediate right, and the vise of Mr. Adams, immediately to the right 
12—186 
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of Mr. Whittlesey. That is three vises besides your own. Were 
there any other vises in the shop that you recollect of ? 

A. In this room it is possible there might have been one more ; 
I don’t recollect ; couldn’t state. 

X Int. 189. Wasn’t there a vise in that room on which Louis 
Smith worked ? 

A. I think he worked at what has been called here Courtney’ S 
vise after Courtney had left it. 

X Int. 190. When did Mr. Courtney cease to work on that vise, 
and when did Mr. Smith begin to work there ? | 

A. That I don’t remember and I couldn’t say. There are no 
reasons why I should remember. 

X Int. 191. You say you went to work for the company about 
the 20th of April, 1879. Was it in this shop in Hudson street that 
you first worked after going into the employ of the company ? 

A. It was. 

X Int. 192. And was Mr. Courtney at work on the vise to your 
left when you went there, or did he come there after you went to 
work ? 

A. He came several weeks after I went to work; how many I 
don’t know. 

X Int. 193. Was Mr. Courtney the first person that worked at that 
™~ after vou went there? 

That I couldn’t say. 

x Int. 194. Was there any one at work at that vise when you 
went there ? 

A. I think not. 

X Int. 195. Are Smith and Courtney the only persons who worked 
on that vise during the time that you was there ? 

A. I think not. 

X Int. 196. Who else worked on it ? 
149 A. Possibly I did a little job on it; I think I saw Mr. Gus- 
tam filing on it; different parties in the shop; I made no 
record of the names. | 

X Int. 197. Now, did not a person named George Silvia work at 
that vise ? 

A. Possibly he did; he could tell better than I. 

X Int. 198. Don’t you know that he did? 

A. No, sir; I do not. 

X Int. 199. Are you acquainted with George Silvia ? 

A. Iam. 

X Int. 200. Was he in your employ before he went to work for 
the Interchangeable Tool Company ? 

A. He had worked for me before. 

X Int. 201. Was it through your instrumentality that he went to 
work for the Interchangeable Tool Company ? 

A. Mr. Adams hired him; I possibly recommended him. 

X Int. 202. Now, do you swear that you do not recollect whether 
Mr. George Silvia worked on the vise to your left or not? 

A. It is possible that he done short jobs in it; I don’t know. 

X Int. 203. Was he a vise hand ? 
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A. He is a machinist, vise hand, machine hand, planer hand, 
general machinist, and tool-maker. 

X Int. 204. Where is he—where does he reside, I mean ? 

A. I do not know. 

X Int. 205. Where did he last reside, to your knowledge? 

A. Brooklyn, New York. 

X Int. 206. How long ago is that? © 

A. I don’t remember the length of time; it was shortly after he 
left the employ of the Interchangeable Tool Company. 

X Int 207. Where does Mr. Lewis Smith reside ? 
150 A. That I do not know; I heard he resided in Brooklyn. 
X Int. 208. Who is Mr. Mat. Dimond ? 

A. Mr. Mat. Dimond was formerly a steel merchant in the city of 
Hartford; I do not know his pedigree. 

X Int. 209. Where does he reside? 

A. That I do not know; I have understood in New York city. 

X Int. 210. Are you well acquainted with Mr. Mat. Dimond ? 

A. I consider myself so. 

X Int. 211. And it was upon his recommendation that you visited 
New York and applied to the Interchangeable Tool Company for 
the position of superintendent, as [ understand you ? 

A. It was through him that I first learned of the company. 

X Int. 212. You say that he showed you a letter from one of the 
company. Who was that letter written by ? 

A. I didn’t see the man write it; I think it was signed by A. 
Gustam. 

X Int. 213. Did you keep the letter or did Mr. Dimond keep the 
letter? 

A. I don’t remember that I ever had the letter. 

X Int. 214. Didn’t you have the letter in your hands when he 
showed it to you? 

A. I don’t remember that I did; I am under the impression that 
he retained the letter in his own hands. 

X Int. 215. Didn’t you read the letter ? 

A. Mr. Dimond read the letter; I think he showed me in the 
letter some references where they had referred to some bank as re- 
gards their standing. 

X Int. 216. Did he show you Mr. Gustam’s signature and name 
signed to the letter? 

A. I think he did; I would not be positive; he gave me Mr. 

Gustam’s address. 
151 X Int. 217. And you say that was the latter part of Sep- 
tember, 1878, and that, about the first or second of October, 
1878, you visited New York and called at the company’s office, No. 
71 Broadway, and that you there saw Mr. Gustam. Did you see 
any one else at that time in the office of the company, 71 Broadway, 
beside Mr. Gustam ? 

A. It is possible I might have seen some one. The office was 
divided, if I renember right, by a partition running parallel with 
Broadway. I saw Mr. Gustam in the front portion of the office. In 
order for me to get into the front portion I had to pass through the 
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other, and I might have seen some one there. I couldn’t swear if I 
did or not. 

X Int. 218. How long was you at the office at that time ? 

A. I don’t remember the length of time; possibly an hour. 

X Int. 219. What time in the day was it? 

A. I should say in the middle portion of the day ; perhaps just 
before twelve. I made no record of it at the time. 

X Int. 220. At the time you were there did you talk with any one 
else about the nipper beside Mr. Gustam ? 

A. I do not remember that I did. 

X Int. 221. Was any one present ? 

A. I don’t remember of seeing any one. 

X Int. 222. You say Mr. Gustam, at the time you visited the office 
of the company, about the first or second of October, showed you 
one of the company’s nippers. Was the nipper he showed you any- 
thing like this, Hall’s Exhibit No. 8? 

A. It was a very similar nipper, with the exceptions of the straight 
piece of wire between the Jaws immediately below the cutting edges, 
which was not in the one I saw there. To accomplish the purpose 

of this wire the nipper which I saw had a screw with a taper 
152 head about the position of the slot shown in the top of the 
plate shown in Hall’s Exhibit No. 8. 

X Int. 223. Are you sure that you saw that nipper fitted with the 
screw, having a taper head running across the throat of the nipper 
in about the place where the recess is cut in the side plates of the 
nipper, Exhibit No. 8, at the office of the company, No. 71 Broad- 
way, New York, about the first or second of October, 1878 ? 

A. I did not take the screw out of the nipper or remove it or the 
piece running across; possibly it may have been a straight pin ora 
taper pin; possibly it wasn’t a screw. 

X Int. 224. Can you swear whether it was a pin or a screw ? 

A. I did not see the piece removed, and have no way of knowing 
whether it was a screw or a pin. 


X Int. 225. If it was a screw there would have a be some means _ 


provided for screwing it in its place. Now, was there any means by 
which a screw-driver or a wrench could be applied to screw the pin 
or screw in, whichever it may have been ? 

A. I don’t remember of any slot; do not locate it. 

X Int. 226. Was there any means of applying a screw-driver or a 
wrench that you recollect of? 

A. I had no reason for taking it apart and consequeiitly did not 
use a screw-driver or wrench, and would not have been apt to notice 
whether there was any provision for it or not. 

X Int. 227. I did not ask you if you took it apart or not. [I asked 
you if there was any means of applying a screw-driver or wrench, 
that you recollect of, to that pin or screw, whichever it may be. 

A.'I do not recollect. 

X Int. 228. Why did you describe it as a screw ? 

A. I should have described it as a screw or pin at the time. 

X Int. 229. If it was a pin how was it kept in its place? 
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153 A. I should naturally suppose by friction. 
X Int. 230. How long would it stay in place, held there by 
friction merely ? | 

A. I have no way of knowing that. 

X Int. 231. Where and when did you first meet Thomas G. Hall, 
the other party to this interference ? 

A. To the best of my recollection, about January, 1879, at Jencks’ 
shop, corner Centre and Hester streets, New York. 

X Int. 232. You did not fully answer my question 223. I asked 
you whether vou were sure it was on the first or second of October 
that you saw the nipper at 71 Broadway, at your interview with Mr. 
Gustam. What I wanted to know especially was whether it was 
upon either of those days that that visit occurred ? 

A. I have no memorandum of the dates. I could not swear that 
it was either first or second. I state the date as nearly as I can 
recollect. 

X Int. 235. Upon your visit to New York at that time at what 
hotel did vou put up? 

A. At the Revere House, corner of Houston and Broadway. 

X Int. 234. Did you go to the company’s office immediately’ upon 
your arrival, before you went to your hotel ? 

A. I think I did. I do not remember positively. 

X Int. 255. After you left the company’s office that day where did 
you go? 

A. I do not remember distinctly. I went to several places in New 
York. I keep no diary of each day’s happenings. 

X Int. 236. Did you go to the Revere House on that day ? 

A. Possibly. I do not remember; think I was there that even- 

ing. The hotel register would show that. 
154 X Int. 237. Did you register your name there at the Revere 
House on the day that you called at the company’s office ? 

A. I think I did. 

X Int. 238. Who was with Mr. Hall when you first met him ? 

A. I remember no one, unless it might be Mr. Jencks. I have no 
distinct recollection of any one. 

X Int. 239. Did you have an interview with Mr. Hall at that 
time? 

A. I think we had some conversation when we first met. 

X Int. 240. What was it about ? 

A. About the making of a nipper for a model. 

X Int. 241. How long had you been at work for Messrs. J. H. 
Jencks & Co. before you commenced to make the model nipper for 
Mr. Hall? 

A. I commenced work for J. H. Jencks & Co. in the month of 
October, 1878; this model referred to I commenced work on or 
about January, 1879. 

X Int. 242. State about what time in January you commenced 
work upon that model. 

A. That I could not state. Their time book will tell that. 

X Int. 243. I have not got their time book to put in evidence. 
Please to state, as near as you can recollect, what time in January 


it was. 
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A. I could not state the exact time or probably within one or two 
weeks of it. I should say it was within one or two weeks of the first 
of January, i879. It might have been two weeks before or two 
weeks after; that I could not state. I do not keep my own time; 
never have. f 

X Int. 244. Then, as I understand you, you are not ‘certain 
whether it was in January, 1879, or December, 1878, that you com- 
menced to work on this model nipper that was made at J. A. Jencks’? 

A. I am not certain. 

X Int. 245. When did you get the model completed ” 
155 A. Near the first of February, 1879. 

X Int. 246. Was it before the first of February or after the 
first of February that you got it completed ? 

A. It was about the first of February; it may have been two or 
three days before and it may have been sometime after. The com- 
pany had a bill and that would state it. 

X Int. 247. Did you work at the nipper during the whole of the 
time, from the time you commenced it until you got it completed ? 

A. That I couldn’t state without referring to Jencks’ time book. 

X Int. 248. Did Mr. Halli furnish you the parts of which the nip- 
per was made? 

A. He brought some of them himself personally; think he sent 
me some pieces by a young boy, a stranger to me. 

X Int. 249. I asked you if Mr. Hall furnished them; I did not 
ask you if he brought them himself or if he sent them. 

A. I don’t know who furnished them; I know he brought the 
pieces there—some of them. 

X Int. 250. What pieces did he bring there ? 

A. He brought jaws, handles, and in fact I think he brought one 
of each piece that the nipper was then constructed of; possibly two 
of each kind. 

X Int. 251. What alteration did you make in the parts or any of 
them that Mr. Hall furnished you to make the nipper of? 

A. I made the long end of the jaw lever a trifle longer by dove- 
tailing a piece onto the end. 

X Int. 252. What was the piece that you dovetailed onto the end; 
was it brass or iron or steel ? 

A. Steel. 

X Int. 253. Where is that model ? 

A. I do not know; I suppose the company have it. 

X Int. 254. Where did you last see it, and when? 
156 A. It was in New York, at their shop, that I last saw it; 
the date when I saw it I do not remember; the model was 
not used. 

X Int. 255. State when it was, as near as you can recollect, that 
you last saw it at the company’s works, and state in whose posses- 
sion it was. : 

A. As near as [ can recollect, it was in January, 1880; it was in 
the possession of no one; it was lying about the shop. 

X Int. 256. Now,are you certain that you called at the company’s 
office, No. 71 Broadway, before you saw Mr. Hall at Jencks & Co.’s, 
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corner of Centre and Hester streets, and are you sure that you did 


- not call at the company’s office, at the time you did call, at the re- 


quest of Mr. Hall? 

A. I called at the company’s office the October previous to my 
acquaintance with Mr. Hall; I also called there again some time 
after my acquaintance with him,at his request. | 

X Int. 257. Referring now to model, Johnson’s Exhibit C, how 
long had you been in the employ of the Interchangeable Tool Com- 
pany when you made this model ? 

A. About two or three weeks. 

X Int. 258. Can you state if it were two or three weeks ? 

A. I cannot; I made no memorandum at the time. 

, X Int. 259. Which part of this model, Exhibit C, did you make 
irst ? 

A. I think I made the brass handles first ? 

X Int. 260. After you had made the brass handles how long was 
it before you made the jaws or fitted the jaws to the handles? __ 

A. Directly after. 

X Int. 261. And you made them, you say, out of some old jaws 
which you found lying around in the shop? 

A. That was what I said. 

X Int. 262. After you had made this model did you then 
157 ~— alter the model that you had made at Jencks & Co.’s so as to 
make the lock connection between the handles as shown by 

this model ? 

A. I did not alter the model. 

X Int. 268. Was the model not altered ? 

A. I made two new handles for the model. 

X Int. 264. What did you make the two new handles for ? 

A. For the reason that Mr. Adams requested me to. 

X Int. 265. Were the two new handles that you made the same 
as the old handles? | 

A. They were not after I got them completed. 

X Int. 266. How did they differ from the old handles? 

A. There were several teeth on each handle; two or more; said 
teeth were concentric with the screw or stud on which the handle 
moved, these teeth to act as gears. The movement of one handle 
would necessitate the movement of the other. 

X Int. 267, And that made a cog connection between the two 
handles, as I understand it? , 

A. That made the cog connection ; yes. 

X Int. 268. These two new handles, as I understand you, were 
fitted in the model which you made while in the employ of J. H. 
Jencks & Co. Is that correct? 

A. They were fitted to that model. 

X Int. 269. And was not that an alteration of that model ? 

A. I altered no pieces belonging with that model; these pieces 
were additional pieces. 

X Int. 270. Then you don’t consider the putting iu of new handles 
of different shape an alteration of the model? 

A. I don’t consider it altering any of the parts of the model. 
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X Int. 271. Now, after you had the model, Exhibit C, made, and 
before you put the new handles in the model you made at J. H. 
Jencks & Co., did you make a drawing of the nipper as it was to be 
made with the cog connection between the handles ? 

A. I never did, not for the company. 
158 X Int. 272. I did not ask you if you made one for the com- 
pany; I asked you if you madea drawing—I mean, of course, 
a working drawing. 

A. I never did, to my knowledge. I may have made sketches for 
my own amusement, as one will show now in evidence. 

X Int. 273. After the new handles had been put in the nipper 
made at J. H. Jencks & Co.’s did you make a drawing of the nipper 
then for yourself or for the company ? 

A. I did, several months after. 

X Int. 274. How long after ? 

A. Possibly four months. 

X Int. 275. Was that the first drawing you made of the nipper ? 

A. That was the first drawing I made of the nipper. 

X Int. 276. After you had completed the model, Exhibit C, how 
long was it before you put the new handlesin the nipper that was 
made at J. H. Jencks & Co.’s? 

A. That I couldn’t say. It was somewhere about that time. It 
was something I did not think of at that time. 

X Int. 277. Somewhere about what time? 

A. I should say it was nearly the fore part of May, 1879. 

X Int. 278. Was that done before or after the model, Exhibit C, 
was made? 

A. They were all done about the same time. I could not state 
positively. I have no means of knowing. 

X Int. 279. You made both models, it appears. Now, don’t you 
know which one you made first? You stated upon your direct ex- 
amination that Exhibit C was the first working model you made of 
the movement of the invention. Now, was itimmediately after the 
making of the model, Exhibit C, that you put the new handles into 
the model made at Jencks & Co.’s? 

A. The model C was the first model I made embodying the 

159 = invention. The Jencks model had nothing whatever to do 

with this case, and the additions which were added to it 

were done as experiments, and the time of these alterations I could 

not positively swear whether it was before or after, but it was about 
the same time. | 

X Int. 280. Now, I ask you again whether the new handles hav- 
ing cog connection between them were put in the model that was 
made at Jencks & Co.’s after the model Exhibit C was made? 

A. I have no means of knowing; I do not know. 

X Int. 281. Did the model that was made at Jenks & Co.’s have 
the V-shaped spring set into a correspondingly shaped recess cut in 
the jaws below the throat of the nipper, as in Exhibit C? 

A. I think there was some notches in the jaws that were put there 


at my suggestion. 


- oe 
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X Int 282. Was there a lip at the head of the notches lapping 

ae - ends of the spring that came together as in Exhibit C? 
. No. 

X Int. 283. Now, after the Exhibit C was made, when was the 
first completed nipper made having the cog joint between the two 
handles and the spring set in as in Exhibit C? 

A. I think it was in the month of July, 1879. 

X Int. 284. Who made that nipper ? 

A. It was not made by any one man; several different parties 
worked on it. It was manufactured by the company on their ma- 
chines and with their fixtures. 

X Int. 285. How are the several parts of this nipper made—I 
mean the perfected nipper ? 

A. Made by machinery of different kinds. 

X Int. 286. How are the parts originally formed before they are 
fitted together by machinery ? 

A. Some are formed by drop forging, some by being punched ; 
other parts are made from the raw material. 

X. Int. 287. What parts of the nipper are made by drop forging, 
— parts by being punched, and what parts from the raw mate- 
rial? 

A. The handles and jaws are drop forgings, the plates 
160 are punched, the screws are made from the rod, the springs 
are made from sheet metal. 

X Int. 288. Now, what do you mean by drop forgings? 

A. Pieces that receive their shapes from sunken dies, said dies 
being put into a drop, one above and one below the other. 

X Int. 289. Then, to make the jaws and the handles of these nip- 
pers, must there be a top and bottom die for each jaw and for each 
handle ? 

A. Not unless they break a die with each forging that is made in 
adie. There is one pair of dies for the Jaws and one pair for the 
handles. There is a top and bottom die for the jaw and a top and 
bottom die for the handle. 

X Int. 290. Now, after you had fitted the new handles in the 
model that was made at J. H. Jencks & Co.’s, did the company have 
a new set of dies made to make the jaws and handles of the nippers 
in to correspond with the nipper with the new handles? 

A. I do not know whether they made a newset or altered the old 
ones. 

X Int. 291. Do you know whether the several parts of the nipper 
were made to conform in shape and size substantially to the nipper 
with the new handles ? | ; 

A. I know nothing about what was ordered; I know nothing 
about that at all; that would not come under my observation; the 
forgings came there. 

X Int. 292. I asked you if the several parts of the nipper were 
made to conform in shape and size to the model that was made at 
the shop of J. H. Jencks & Co. after you put the new handles in at 
the works of the Interchangeable Tool Company. 

A. I don’t remember whether they were or not. 

13—186 
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X Int. 293. After the new handles had*been put in the nipper of 
the model made at Jencks & Co.’s, did all the nippers made 
161 by the Interchangeable Tool Company have the cog connec- 
tion between the two handles and the i fitted in between 

the jaws, as shown by the model, Exhibit C? 

A. I think all the nippers manufactured by the compahy did 
have—all that were manufactured—to my personal knowledge. 

X Int. 294. Now, don’t you know, asa tool-maker, that the nipper 
with the cog connection between the handles and the spring fitted 
in between the Jaws,as in Exhibit C, couldn’t be'made from the pieces 
or parts forged for the old nipper? 

A. I don’t think they could be. Of course, they could be by black- 
smithing and throwing the stock out; it could possibly be done, but 
it is not at all likely that it was done. | 

X Int. 295. Now, don’t you know of your own knowledge how 
these nippers were made by the Interchangeable Tool Company ? 

A. I know how they were made—that is, the work that was done 
inside of their shop. 

X Int. 296. Will you swear that you don’t know how the forgings 
were made? 

A. I think I will swear to that; I don’t know as I ever saw one 
made; I mean I don’t know as I saw a nipper forging made. 

X Int. 297. Didn’t you visit Colt’s factory here in Hartford and 
give directions about the making of the dies in which this nipper 
were to be forged ? 

A. I did not. 

X Int. 298. Did you never have any conference with any one in 
Colt’s factory about making the dies for these nippers ? 

A. I don’t think I was in Colt’s factory from the time of my first 
connection with the company until the following February ; that 
would be February, 1880. 

X Int. 299. Do you not know, of your own knowledge, that to 

change the nipper from the plan shown by Hall’s Exhibit 
162 No.8 tothe plan of Hall’s Exhibit No. 10 it would be neces- 
sary to change the dies to make the handles and jaws in? 

A. I should say it would. 

X Int. 300. Don’t you know, of your own knowledge, that after 
the model made at Jencks & Co.’s had the new handles put in that 
the nippers made by the Interchangeable Tool Company were made 
to conform to that model ? 

_A. No, sir. They were not madeto conform to that model. As I 
understand, you mean the Jencks model after it was altered. 

X Int. 301: How did they differ from that model ? 

A. In the first place, the handles had two or more teeth on one, 
three or more on the other; the shape of the jaw was entirely dif- 
ferent. 

X Int. 302. How was the shape of the jaw different ? 

A. It was a different shape on the inner side; I don’t carry in my 
mind the exact shape of the jaw. 

X Int. 303. If you knew it was a different shape you certainly 
knew what the difference was. Please to state how it differed. 
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A. The long end of the jaw lever was more hooking at that part 
where it came in contact with the handle lever. , 

X Int. 304. Then, as I understand you, the difference between the 
model made by Jencks & Co., after the handles were put in, and the 
nipper as made by the company consisted in the fact that the Jencks 
model had more cogs between the handles and differed somewhat in 
the shape of the jaw lever? 

A. The Jencks model did have more cogs between the handles 
than the nipper which the company after that manufactured. 

X Int. 305. Please to look at the nipper, Hall’s Exhibit No. 10, 
and state whether that is like the nipper produced by the Inter- 
changeable Tool Company after the change had been made in the 
Jencks nipper. 


163 (Question objected to as misleading to witness and as asso- 

ciating the finished nippers, Exhibit No. 10, with the altered 
Jencks model, with which it is not shown to have anything in com- 
non.) 


A. This is like a nipper produced by the company some time after 
the alteration in the Jencks nipper. It is not like those that were 
produced immediately after. The die for punching the plate has 
been changed. ‘The shape of the die has been changed from the 
style of plate they were using immediately after they commenced 
to turn off finished nippers. 


(Objection withdrawn.) 


X Int. 306. How does the form of the side plate on the nipper, 
Exhibit 10, differ from the side plate of the nipper made imme- 
diately after the alteration was completed in the Jencks model ? 

A. The top of plate of Exhibit 10 is a curved line, whereas in the 
original plates, or those that were used immediately after the altera- 
tion of the Jencks model, the top was formed by two straight lines, 
one running at an angle to the other. 

X Int. 307. How do the handles and jaws of the nipper, Exhibit 
10, differ from the jaws and the handles of the nippers produced by 
the company immediately after the change had been made in the 
Jencks’ model, if they differ at all? 

A. There has been a stop screw added to the handle in this nip- 
per, Exhibit No. 10, since the first they constructed. 
~ X Int. 308. How many nippers did the company make with the 
style of side plate that was first adopted and without a stop screw 
in the handle ? 

A. I have no means of knowing; Ido notknow. __ 
164 X Int. 309. How many sizes of nippers did the interchange- 
able Tool Company make during the time you were in its 


employ ? : 
A. They manufactured only two sizes, to my knowledge, for the 


market. 
X Int. 310. What sizes were they ? : 
A. I think it is what is known as the No. 2, or 5-inch, and a No. 


4, or 7-inch. 
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X Int. 311. Which did they manufacture first ? 

A. The first I saw manufactured was the No. 2, or 5-inch. 

X Int. 312. Are not the jaws of these nippers cut out by milling 
tools after being forged, the milling tools being made to conform ex- 
actly to the desired shape of the Jaw ? bs 

A. The jaws are milled. 

X Int. 318. Are they milled as I described in my last question ? 

A. They are milled to fit gauges or templates. 

? Int. 314. Well, what gauges and templates ? 

These mills were made from this model, Exhibit C, which is 
the first and only model of this sized nipper combining the patent 
now in interference. 

X Int. 315. Then, as I understand you, in the manufacture of 
these nippers, first you make a model from which you make gauges 
or templates, then you make the milling tools and the fixtures. Is 
that the way you proceed ? 

A. Thatis the proper way. 

X Int. 316. Is that the way the Interchangeable Tool Company 

made the nipper ? 

A. The Interchangeable Tool Company did not make the nipper 
in this way when they first started at Hudson street. 

X Int. 317. How did the Interchangeable Tool Company make 
the nipper when they first started at Hudson street ? 

A. They started to make them before they had their gauges. 
165 What gauges were made were made after the milling had 
commenced, and they were very few for his sized nipper—I 

mean the No. 2 or 5-inch nipper. 

X Int. 318. Do you mean to be understood as saying that the 
Interchangeable Tool Company made or caused to be made the 
milling tools to make this nipper before it had templates made after 
the model nipper ? 

A. I mean to say that the milis were made froin this model, Ex- 
hibit C. The profile of the jaw and handle was the only gauge the 
mills were formed to. 

X Int. 319. Was there a template made of the model, Exhibit C? 

A. it is possible there might have been of the inside of the jaw. 

X Int. 320. Is the outside of the Jaw and the inside of the jaw 
both cut by the same milling tool ? 

A. Thev are not. 

X Int. 321. Wasn’t it necessary to make a template of the out- 
side of the Jaw to make the milling tool by which that was formed ? 

A. It was not. It was not necessary to make a template of the 
inside to make the milling tool by. The mills could be made from 
the model, as they were. 

X Int. 322. Was the milling sal or tools by which the jaws of 
the nippers, Exhibit 10, were cut made from the jaws of the model, 
Exhibit C? 

A. They were. 

X Int. 323. When were those milling tools made? 

‘ A. Some time during the month of May or early June, 1879. We 
were quite a while on them—some weeks. 


- 
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X Int. 324. Were not these jaws of Exhibit C milled by the same 
tools that the jaws of Exhibit 10 were milled by ?. 

A. I filed the jaws of Exhibit C. They were not milled. It is 
possible after starting the mills and the fixtures I used one of these 
Jaws to locate my cuts, and possibly the mill has touched the jaw in 
profile. Probably it did. It was used‘for that purpose. The other, 

I think, was not used for this purpose. 
166 X Int. 825. Please to look at the jaws of this model, Ex- 
hibit C, and tell me if the marks of the milling tools are not 
on " as plainly almost as if it had just come out of the milling 
tool? 

A. I know of no reason why they shouldn’t be, as my previous 
answer would state how they came there. 

X Int. 526. Was the jaw of the model, Exhibit C, the shape it is 
now when you put it in the milling fixtures? 

A. Generally speaking, it was. 

X Int. 327. How did you fasten it in the milling fixture ? 

A. It was fastened in the regular way, like all other work. It was 
a milling-machine fastening—a milling-machine vise. 

X Int. 328. The jaws of this model, Exhibit 10, being cut by the 
milling tools formed after the jaws of Exhibit C would make the 
profile of the two jaws just alike, wouldn’t it? 

A. It would if it had been milled immediately after the jaw of 
Exhibit C had passed under the mill. I couldn’t state how many 
months after the jaw of model C passed under the mills before the 
jaws of Exhibit 10 were milled. 

X Int. 329. You say that you made the Jaws of Exhibit C out of 
a pair of jaws that were in the shop at the time that you went there. 
Now, how was it possible for you to make these Jaws out of a pair of 
jaws that the company had at the time you went there when, in fact, 
the jaws of which you say you made these were shorter than these 
jaws are—these jaws conforming in length to the Jaw of the old nip- 
per after you have dovetailed a piece on the long end, as you state 
that you did with the model at J. H. Jencks & Co.’s? 

A. These jaws were made with a file, and [ removed as little stock 
as possible from the back or outer profile of jaw, throwing all my 
surplus stock onto the inside. It is possible I might have heated 
and drawn them in the fire, as they were somewhat thicker than 

now. 
167 X Int. 330. Did you, in point of fact, heat them and draw 
them in the fire? 

A. I do not know that I did. If they were deficient anywhere, I 
do not know that I used the surplus stock to make up the deficiency, 
and probably at this time used my own judgment of which would 
be the proper way of utilizing this stock. By this stock I mean the 
surplus stock. 

X Int. 331. If there was surplus stock enough in the nipper jaw 
to enable you to make the jaws of Exhibit C long enough, why 
couldn’t you make the jaws that you made at Jencks & Co.’s long 
enough without dovetailing a piece on them? 
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A. For the reason that the holes on which the Jaws swing were 
already drilled in these said jaws when I received them. 

X Int. 332. Why didn’t you get a pair in which the holes were 
not drilled ? 

A. I tried to. 

X Int. 333. And couldn’t you succeed ? 

A. I did not. 2 

X Int. 384. To whom did you apply for a pair of jaws in which 
the holes were not drilled ? 

A. To Mr. Jencks and Mr. Thomas G. Hall. 

X Int. 335. Were the holes drilled in the jaws out of which you 
made the jaws of Exhibit C? 

A. I drilled the holes myself. 

X Int. 336. Do you know, of your own knowledge, that the jaws 
of the old nipper out of which you made the Jaws of Exhibit C pos- 
sessed no surplus stock, any more than was Just necessary to clean 
it up in the milling tool ? - 

A. In some spots it was deficient and in others there was a sur- 

lus. 

X Int. 887. Did you not advise the company that they would have 
to throw away their old jaw dies and have new ones made to get 
the necessary stock in them to make the nipper after the new pattern 

or model ? 
168 A. I think I did. 

X Int. 338. Why did you do that in face of the fact that you 
found all the stock necessary to make the nipper jaw of the model, 
Exhibit ©, in the old forging? ~ 

A. Because it would not be practical to do this on a large quan- 
tity ; and, another reason, the jaws, in order to be milled, must have 
—" of stock enough to allow the mills to go below the forging 
scale. 

X Int. 339. So you advised the company to throw away all of the 
stock of Jaws they had on hand and have new jaw dies made, so you 
could have plenty of material to cut away with a milling tool ? 

A. I think Idid advise them to do this, in order that they should 
have enough material to cut away. 

X Int. 340. Who was present when you made this model, Ex- 
hibit C? 

A. There were different ones present at different times while I 
was engaged in making it. I think Mr. J. M. Adams, Mr. E. A. 
Whittelsey, Mr. A. Gustam, and possibly some members of the com- 
pany other than Mr. Gustam. 

X Int. 341. Was Mr. Courtney present working in the shop at the 
time you made that model ? 

A. He was not. 

X Int. 342. Was Mr. Pope? 

A. He was not. 

X Int. 345. Was there any other workmen besides yourself and 
Mr. Adams? 

A. I have stated the fact that Mr. Whittelsey was there present. 

X Int. 344. Did Mr. Whittelsey see the model ? 
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A. To the best of my knowledge and belief, he did. 
Adjourned, at 4.20 p. m., to Saturday, Nov. 19th, 188], at 9.30 a. m. 


169 SATURDAY, Nov. 19th, 1881—9.30 a. m. 


Met pursuant to adjournment. 
Present: Same parties. 


Cross-examination of Mosgs C. JOHNSON continued: 


X Int. 345. In answer to question 52 of your examination-in- 
chief you say there was an experiment made in the Interchangeable 
_ ool Company’s shop, which consisted in boring two or more holes 
in one handle of a No. 4 or 7-inch nipper and three in the other. 
Please to look at these exhibits, No. 8 and No. 3x, and state if you 
identify them as the handles in which the experiment was made. 

A. I have seen such handles. There is no peculiar mark about 
these which would lead me to identify them as the same. Their 
general appearance would lead me to say they were the same handles 
which I had seen. 

X Int. 346. Was that experiment made before or after the model, 
Exhibit C, was made? 

A. I think after; about the same time. I have nothing to fix 
any date. 

X Int. 847. Why did the company cause a rude experiment like 
that to be made after the model C was made? 

A. I don’t think the company caused it to be made. 

X Int. 348. Who made it ? 

A. The putting in of the pins, it is possible I done it myself, or 
perhaps Mr. Adams did it; I wouldn’t say positively, or perhaps 
Mr. Whittelsey done it. 
 X Int. 349. They were all there at that time, were they ? 

A. To the best of my knowledge and belief, they were. 

X Int. 350. Why was it done at all? 

A. There was not stock enough on the handles to make a cog con- 
nection of the handle material. 

X Int. 351. Why was the experiment made after model C was 

made? 
170 A. I have not said it was made after model C was made. 
X Int. 352. Do you say it was not made after model C was 
made ? 

A. I do not remember the exact time it was made; it was about 
the time model C was made; perhaps a little before or a little after, 
or atthe same time. I am positively certain that it was not made 
at any suggestion of any member of the Interchangeable Tool Com- 
pany or any of its officers. 

X Int. 353. At whose suggestion was it made? 

A. That I do not remember. 

X Int. 354. How do you know it was not made at the suggestion 
of any member of the Interchangeable Tool Company or any of its 
officers ? 

A. I never remember any member of the Interchangeable Tool 
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Company making any suggestion in relation to improving the nip- 
per of which there was a _ practical experiment made after my em- 
ployment with them in Aprij, 1879. 

X Int. 355. They left the improvement of the nipper to be made 
by the men in their employ on their own motion, did they ? 

A. To the best of my knowledge and belief, they did. The men 
in their employ were left to do as they saw fit. 

X Int. 356. You say in your examination-in-chief that the model, 
Exhibit C, was commenced and completed between the 10th and the 
20th of May, 1879, and that the experiments with the handles, Ex- 
hibits 3 and 38x, was made about the first of June, 1879. Do you 
adhere still to that statement ? 

A. I do not know the exact time those handles were made, Ex- 
hibits 3 and 5x. 

X Int. 857. Do you know whether or not, as a matter of fact, that 
you did put the pins in the handles, Exhibits 3 and 3x ? 

A. I do not. 
171 X Int. 858. And you don’t know who did, if I understand 
you ? 

A. No; I do not. 

X Int. 859. And you don’t know whether it was before or after 
model C was made? 

A. No; I do not. 

X Int. 360. And you don’t know at whose suggestion it was done? 

A. No; I am not positive. 

X Int. 361. Who directed you to make Exhibit C ? 

A. I think I directed myself. 

X Int. 362. Made it of your own motion, without direction of any- 
body ? 

A. I think I did. 

X Int. 363. In the company’s shop? 

A. In the company’s shop. 

X Int. 364. In the company’s pay ? 

A. A portion of it. 

X Int. 865. Wasn’t the whole of it made in the company’s pay ? 

A. I think not; but if it had I don’t see as it would make any 
difference as regards this case. 

X Int. 366. What portion of the model do you think was not 
made in the company’s pay ? 

A. I couldn’t state. 

X Int. 367. What did the company pay you for your services ? 

A. At the time model C was made I was receiving three dollars 
and twenty-five cents per day. 

X Int. 868. Did not Mr. Adams direct you to make his model, 
Exhibit C? 

A. I don’t remember that he did. 

X Int. 369. Will you swear that he did not? 

A. I will not swear to that. 

X Int. 370. Was not this model C, made in the company’s shop 
and in the company’s pay, the property of the company ? 
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172 A. I have not stated that it was made entire in the com- 
pany’s pay or out of material belonging to the company, and 

if it had been the pieces and parts themselves might have been the 
property of the company, but the invention was mine. 

X Int. 371. Have you been in possession of this model ever since 
it was made? 

A. I have not. 

X Int. 372. In whose possession has it been ? 

A. I don’t know. 

X Int. 373. How much of the time has it been in your possession ? 

A. That I don’t know. , 

X Int. 374. When did it come in your possession ? 

A. At different times. 

X Int. 375. When did it first come in your possession ? 

A. I have no record of the time. 

X Int. 376. I didn’t ask you whether you had a record, I asked 
you when it came in your possession ? 

A. I don’t know. 

X Int. 377. Did you take it with you from the company’s shop? 

A. No. 

X Int. 378. Who took it from the company’s shop ? 

A. I don’t know. 

X Int. 379. Don’t you know how you came in possession of the 
model ? 

A. I came in possession of it at different times. 

X Int.380. I asked you how you came in possession of the model ? 

A. I am trying to answer the attorney’s questions. My previous 
answers would show what I know of it. 

X Int. 381. None of your answers show how you came in posses- 
sion of that model. Please to state how you came in possession of it. 

A. I came in possession at different times. 

X Int. 382. Question repeated. 

A. The answer is repeated. 


173 (Counsel for Hall gives notice to counsel for Mr. Johnson 
that he insists on an answer to his question, and if the wit- 
ness does not answer he will move to strike out the deposition.) 
(Counsel for Johnson suggests to counsel for Hall that if he will 
ask the witness, in conformity with witness’ answer that he came 
into possession of it at different times, at what times and how he 
came into possession of different parts of this model he may be 
more successful.) 


X Int. 383. Does the witness decline to answer? 

A. I am trying to answer correctly, and will do so. Different 
parties gave me different parts of the model at different times. 

X Int. 384. Who gave you the handles of the model ? 

A. Mr. Adams gave me the stock they were made of from his 
private property, and I made them. 

X Int. 385. I didn’t ask you who gave you the stock, I asked who 
gave you the handles? 

A. No one gave me the handles; I made them. 
14—186 
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X Int. 386. Have you been in possession of the handles ever since 
you made them? , 

A. I haven’t had them in my pocket; I have known where they 
were—that is, 1am reasonably certain that I knew. 

X Int. 387. Have they been in anybody else’s possession since you 
nade them beside your own ? 7 

A. They have been in the company’s shop since I made them—I 
mean the Interchangeable Tool Company’s shop. 

X Int. 388. How long were they in the Interchangeable Tool 
Company’s shop after you made them ? 

A. About one year; possibly a little less. 

X Int. 389. Did you take them with you when you left the em- 
ploy of the Interchangeable Tool Co. ? 

A. I took one of the handles with me. 

X Int. 390. Which one? 
174 A. One of the two; I have no means of knowing which of 
the two. It was one of those two. 

X Int. 391. How did you get the other handle? 

A. I think Mr. Louis Smith gave it to me. 

X Int. 392. When ? 

A. I don’t remember the month; possibly June, 1880. 

X Int. 393. Was Mr. Smith then in the employ of the Interchange- 
able Tool Company ? 

' A. I think he was; he told me so; I don’t know positively that 
1e was. 

X Int. 394. When you left the Interchangeable Tool Company 
did you take the jaws of this model, Exhibit C, with you? 

“A. I had the jaws with me months before I left there, in my trunk. 

X Int. 895. Did you keep them in your trunk and take them 
away with you when you left the employ of the Interchangeable 
Tool Company ? 

A. They have been in my trunk for months; of course, they must 
have been with me where I was. They were in my trunk at that 
time; that is what I mean to say. 

X Int. 396. How long had they been in your trunk before you 
left the employ of the Interchangeable Tool Company ? 

A. I think I put them in my trunk in July, 1879—that is, about 
that month; I don’t remember the exact time. 

X Int. 397. Did they remain in that trunk from the time you 
put them there until you left the employ of the company? — 

A. I think they did. My wife has the key to my trunk. She 
possibly may have taken them out. 

X Int. 398. Did the pieces continue to remain in your trunk after 
you left the employ of the Interchangeable Tool Company ? 

A. I think they did. 
175 X Int. 399. Now, as to the side piece that holds the jaws, 
did you have that in your trunk also when you were at work 
for the Interchangeable Tool Company ; did you put it in at the 
same time, and did it continue in your trunk till after you left the 
employ of the Interchangeable Tool Company, to the best of your 
knowledge and belief? 
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A. I think I did put it in about the same time. 

X Int. 400. And after you got the handle from Mr. Louis Smith 
in 1880 you had all the parts excepting the screws and the spring? 
Where did you get them ? 

A. I had the spring in my possession from the time I made it, 
which was in May, 1879. The screws, I think, I had in my trunk ; 
put them in about the same time. I was making drawings for mill- 
ing fixtures for the company and I used these jaws for marking the 
outline and placing my fixture at the proper angle, &c. 

X Int. 401. Did you have your trunk at the shop ? 

A. No. 

X Int. 402. At the time you was making this model, Exhibit C, 
did you show it to Mr. Hall or any members of the Interchangeable 
Tool Company ? 

A. I don’t remember that I ever showed any one a piece of work 
upon which I had worked or was working since I have been in the 
business, which is twenty years or more. I mean by that that I 
have not called their attention to it; they possibly have seen it—prob- 
ably have. Iam not in the habit of telling people of what I have 
done or am about to do. | 

X Int. 408. Did you call Mr. Hall’s attention to the model, tell 
him it was your invention, and that you intended to get a patent 
for it? 

A. I don’t remember that I did. 

X Int. 404. Did you call the attention of any member of the com- 
pany to the model, claim it as your invention, and state your inten- 

tion of applying for a patent for it? 
176 A. I don’t think I called the attention of any one to the 
model. 

X Int. 405. How many nippers were made by the Interchange- 
able Tool Company from the plan of model Exhibit C during the 
time you was in the employ of the company ? 

A. I have no means of knowing that fact. 

X Int. 406. Didn’t you state that about thirty thousand had been 
made in your preliminary statement in this case ? 

A. I don’t remember that I did. 

X Int. 407. Well, don’t you know about how many were made 
during the time you were in the employ of company ? 

A. I do not of my own knowledge. I know there were several 
thousand ; how many J could not say. 

X Int. 408. During the time you were in the employ of the com- 
pany how many nippers were made upon the plan of Hall’s Exhibit 
No. 8? : 

A. I don’t remember of any. 

X Int. 409. Please to take Exhibit Band read the letters and 
figures on the side of it upon which the pencil sketch is made so 
that the notary can write it down—the whole of it. 

A. Room No. 177, October 10th, 1878. Mr. M. C. Johnson, Dr., 
to room rent one week to date, 3.50. Washing, carriage, express- 
age. Received payment. T.J.Coe & Son, per Utley. Johnson’s. 
Exhibit B, H. E. T., N. P. 
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X Int. 410. Is there a sketch in lead pencil on the side of the ex- 
hibit you have been reading illustrating the invention embraced in 
the model, Exhibit C? 

A. There is a sketch of a portion of the model, Exhibit C. This 


sketch does not embrace the whole invention. 
X Int. 411. What parts of the invention does it embrace ? 


177 A. The tooth and notch connection between the two handles. 


X Int. 412. Doesn’t it illustrate the spring in between the 
jaws ? 
A. I think there is a spring between the jaws. | 

X Int. 413. Doesn’t it show the lips at the head of the spring, lap- 
ping over the upper ends of the spring? 

A. I don’t know that it does; think not. 

X Int. 414. Please to look at it and see if it doesn’t? — 

A. It does not. It was intended to represent a pin passing be- 
tween the two jaws above the spring. 

X Int. 415. Was this intended to be a sketch of the whole nipper 
with your alleged improvement applied to it? 

A. It was not. 

X Int. 416. What was it intended to represent? 

A. It was intended to represent a movement by which the two 
cutting jaws would approach one another at a uniform speed. 

X Int. 417. When did you make this sketch ? 

A. I don’t know the exact date. It was made on a card which I 
had in my pocket, and to the best of my knowledge and belief it 
was made in October, 1878. 

X Int. 418. Did you show it to any one at the time you made it? 

A. I wouldn’t swear positively that I did. 

X Int. 419. To whom did you show it, if to any one? 

A. I should say to Mr. O. D. Woodbury ; as I have said before, I 
am not in the habit of showing what I am doing or going to do. 

X Int. 420. Do you recollect showing it to any one else? 

A. I have no recollections. It is possible the hotel clerks might 
have seen it. 

X Int. 421. What hotel clerks do you refer to? 

A. The Revere House; Mr. Utley or Mr. Carter. 

X Int. 422. Is this exhibit made on one of the cards of the Revere 

House ? 
178 A. It was made on a card given me by a clerk at the Re- 
vere House. 

X Int. 423. Doesn’t this card upon its face purport to be the card 
of the Revere House, situated at the corner of Houston street and 
Broadway, in the city of New York ?.- 

A. Let me see the card. (After looking at it.) It does. 

X Int. 424. Who is Mr. Charlie Church ? 

A. He was a draughtsman for the Pratt & Whitney Company, here 
in Hartford. 

X Int. 425. Is he there now ? 

A. I think not. 

X Int. 426. When did you tell Mr. Charlie Church that you were 
the inventor of the invention in controversy ? 


wa» 
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A. I don’t know that I have stated that I did tell him that I was 
the inventor in so many words. Ihave stated that I had conversa- 
tion with him in relation to the nipper, and it was upon a visit of 
his to the city of New York. 

X. Int. 427. Did you have more than one conversation with him 
upon the subject of the nipper? 

A. I think I have. 

X Int. 428. In those conversations did you claim to be the in- 
ventor of the nipper? 

A. I don’t know that I did in so many words. He could tell that, 
possibly. ‘ 

X Int. 429. Was that before or after you left the employ of the 
Interchangeable Tool Company ? 

A. It was before, and after also. 

X Int. 480. Give the dates of the respective conversations, as near 
as you can. 

A. One of the conversations was while I was in the employ of the 
company at Hudson street, New York; the month or date I don’t 
remember. I have met him several times since, the dates of which 

I don’t remember. 
179 X Int. 431. What did you say to him upon the subject of 
the nipper ? | 

A. I don’t remember the exact conversation. We talked together 
as two mechanics naturally would at meeting, one asking the other 
what he was about in his business, «c. 

X Int. 432. When did you claim to Thomas Thompson to be the 
inventor of the invention in controversy ? 

A. I should say about April, 1880. 

X Int. 433. When did you claim to Samuel Moore to be the in- 
ventor ? 

A. Possibly about the same time. I think a little earlier than 
April, 1880. 

X Int. 484. When did you claim to Mr. F. A. Pratt to be the in- 
ventor ? 

A. Mr. F. A. Pratt, in my presence, asked Mr. J. M. Adams, at the 
Interchangeable Tool Company’s shop in Hudson street, whose idea 
this improvement of the nipper was. Mr. Adams told him (Mr. 
Pratt) that he supposed it belonged to Carlyle, that being one of my 
Christian names. 

X Int. 485. How many times were you in the employ of the Inter- 
changeable Tool Company ? 

A. Two. 

X Int. 436. Were you first journeyman, then foreman, then 
journeyman again ? 

A. Think I was. 

X Int. 437. How did you come to leave the employ of the Inter- 
changeable Tool Company ? 

A. I was discharged by Mr. Thomas G. Hall, who then was presi- 
dent of the company. 

X Int. 488. Why was you discharged ? 

A. I couldn’t tell that. 
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_X Int. 489. Why did you leave the employ of the Frary Cutlery 
Company ? 
A. For the reason that Mr. J. B. Secor would pay me more 
money. 

180 X Int.440. Why did you leave the employ of Mr. Secor ? 

A. For the reason that my family were residing in Milford. 

Mr. Secor’s shop being in Bridgeport, I had nine miles to ride each 

day on the cars. I thought it would be better to be nearer my busi- 

ness than what [where] I then resided. Not being particularly fond 

of the city of Bridgeport, I thought it would be best to move to the 
city .of Hartford. 

X Int. 441. Why did you leave the employ of Mr. Dwight Slate ? 

A. To engage in business for myself. Mr. Slate would like to 
have me remain with him. 

X Int. 442. Referring again to the model made by you at the shop 
of J. H. Jencks & Co., in which you afterwards put a pair of new 
handles, did you make those new handles from forgings then in the 
possession of the company ? 


A. I think I did. 

X Int. 443. How did you get the necessary material on the inside 
of those handles opposite the fulcra to make the gearing connec- 
tion ? 

A. I think I obtained it by the use of a hammer to place the 
material in the proper place to form the teeth or cogs. 

X Int. 444. Wasn’t there a piece of metal brazed on the inside of 
the handle in which the gearing was made ? 

A. There was not. 

X Int. 445. During the time you was in the employ of the com- 
pavy did you utter any protest to it or any of its officers against its 
use of the invention in controversy ? 

A. I do not know that I did. I felt safe, knowing the fact that I 
was allowed two vears. 

X Int. 446. During the time that you was in the employ of the 

company, as I understand it, you made this model nipper C, 
181 and assisted in making the milling tools and milling fixtures 

necessary to make the nipper, and afterwards assisted in 
making a great many nippers for the company ; is that correct? 

A. Generally speaking, it is. 

X Int. 447. Did you ever ask the company for any namepamention 
for the use of the invention, or did you offer to sell it to them ? 

A. I have never offered to sell it tothem, to my knowledge; don’t 
know that I ever asked them for any compensation ; knowing it to 
be my property, the proper opportunity for selling had not presented 
itself. 

X Int. 448. When did you first show Mr. Henry G. ‘Thompson 
the Exhibits B and C? 

A. I couldn’t state when I did; I do not know. 

X Int. 449. Are the drawings you mentioned in poe “examina- 
tion-in-chief the only ones you made for the company ? 

A. To the best of my knowledge and belief, they are. 

X Int. 450. How long have you known Mr. A. Gusiam? 


o ' —— 
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A. I first niet him about October 2d or 3d, in the year 1878. 

X Int. 451. Is his name Gustam or Guttstam? 

A. That I don’t know; I have seen his signature Gustam ; I don’t 
[know] what his name is. 

X Int. 452. What is his general character ? 

A. I know nothing of that atall. All [have heard is in his favor. 
Mr. Amos Whitney, of the Pratt & Whitney Company, spoke of him 
very highly to me. 

X Int. 458. When did Mr. Whitney speak highly of him; how 
long since? — 

A. Some time in the early summer of 1881. 


182 X Int. 454. Is Mr. Gustam a member of your company, the 
Hartford Duplicate Machine Tool Company ? 
A. He is not. 


X Int. 455. Was he ever a member of that company ? 

A. He was. 

X Int. 456. How did he come to be disconnected from the com- 
pany ? 

A. I purchased his entire interest. 

X Int. 457. Isn’t it true that you and Mr. Brower discovered 
that he was a bad man, and that you put him out of the com- 
pany ? 

A. It is not true that we put him out. I purchased his interest 
myself personally and paid him the money. 

X Int. 458. Did Mr. Gustam hold any office in the company as it 
was originally organized ? 

A. He did; he was elected president. 

X Int. 459. Did you afterwards discover any errors in his ac- 
counts ? 

A. I had nothing to do with the accounts of financial affairs. 

X Int. 460. Did you know anything against Mr. Gustam’s in- 
tegrity and truthfulness ? 


(Question objected to by counsel for Johnson on the ground that 
Mr. Gustam has not been presented for examination as a witness in 
this case, and that it isonly admissible to prove, even if he were, 
facts as to his general character and reputation and not specific facts, 
as called for by the question.) 


A. I know nothing special against his character; I do not think 
he is infallible. 

X Int. 461. Have you not told any one within a month that he 
was a fraud and had swindled your company ? 

A. No. 
183 X Int. 462. Is your new company, “The Hartford Dupli- 
cate Machine & Tool Company,” of which you are now super- 

intendent, making preparations to manufacture the nipper described 
in your patent of October Sth, 1880? 

A. No. 


Cross-examination closed. 


- 
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Redirect examination : 


R. D. Int. 463. You have been asked various questions in your 
eross-examination with regard to parties with whom you might have 
had conversations relative to your invention or who had approached 
you with a view of becoming possessed of your rights; have you 
ever been approached by any of the members or officers of the In- 
terchangeable Tool Company or their agents with a view to becom- 
ing possessed of your right to the invention in controversy in this 
interference ? 

A. I think I have. 

R. D. Int. 464. Please state when, where, and by whom you have 
been so approached and the circumstances as near as you can recol- 
lect them. | 

A. I was approached in the city of Hartford by a man who 
claimed to be acting in the interest of the Interchangeable Tool 
Company, who wished me, in consideration of a sum of money, to 
sign certain papers which would virtually make my invention the 
property of the Interchangeable Tool Company. The time was about 
May 7th, 1881, possibly a day or two before. This man’s name was 
Prescott; I do not know his whole name and can’t give it; I think 
his initials are F. A. 

R. D. Int. 465. What sort of a paper did he wish you to sign ? 

A. I made a copy of the paper at the time and showed it to other 
parties—Mr. Samuel D. Chamberlain for one, Mr. Theodore G. Ellis 

for another—and I havea copy of the paper, which I can read 
184 and put in evidence. I showed both of these parties the 
original paper; I think also Mr. A. Gustam saw this paper. 

R. D. Int. 466. Did you or did you not look upon the offer of a 
sum of money for signing this paper as a bribe to do a dishonorable 
action against the rights of Henry G. Thompson, the alleged owner 
of your patent ? 

A. I did look upon it as a bribe. 

R. D. Int. 467. Did you sign that paper ? 

A. I did not. 


Redirect examination closed. 


Recross-examination : 
R. X Int. 468. How much money did Mr. Prescott offer to give 
you? 
A. He offered to give me two hundred and fifty dollars, and 
thought he might make it five hundred. 
R. X Int. 469. Did he tender you the money ? 


A. He did not; no. 
MOSES C. JOHNSON. 


Subscribed and sworn to this 19th day of November, 1881, before 


me— 
HENRY E. TAINTOR, 
Notary Public. 
Adjourned to Nov. 28th, 1881, 10 a. m. 
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185 Monpbay, Nov. 28th, 1881—10 a. m. 


Met pursuant to adjournment. 
Present: Same parties. 


Moses C. JOHNSON, witness for Johnson, reproduced for further 
cross-examination. 


R. X Int. 470. Referring to Hall’s Exhibits No. 3 and 3 X, state 
whether during the time you was in the employ of the Interchange- 
able Tool Company you made any nipper or nippers upon the plan 


of these exhibits—I mean with a gear connection between the 


handles, consisting of pins set in the handle opposite their fulera— 
I mean, of course, complete finished nippers. 

A. I don’t know that I did. 

R. X Int. 471. Do you recollect whether any nippers were made 
of that kind during the time you was in the employ of that com- 
pany ? 

A. I recollect of seeing such nippers. 

R. X Int. 472. Who made them ? 

A. I couldn’t say who did put the pins in the handles. 

R. X Int. 473. How many were made ? 

A. That I don’t remember. . | 

R. X Int. 474. Was there more than one pair of nippers of that 
kind made there ? 

A. [don’t remember ; possibly there might have been. 

R. X Int. 475. When were they made? 

A. I don’t remember the date. 

R. X Int. 476. Was it before or after making of the model, Exhibit 
C? 

A. I don’t remember; I[ think about the same time. 

R. X Int. 477. What size of nipper was it? 

A. I think it was what was known at that time as the 7-inch. 

R. X Int. 478. Can you swear that there was more than one pair 

of such nippers made? 
186 A. I cannot. 

R. X Int. 479. Will you swear that you did not make them 
yourself—put the pins in the handles that formed the connection be- 
tween their fulcra ? 

A. No; I will not; possibly Mr. Adams, Mr. Whittelsey, or my- 
self. 

R. X Int. 480. By whose direction were those nippers made? 

A. I don’t know; don’t remember ; possibly I suggested it. 

R. X Int. 481. Do you swear that you did ? 

A. No. 

R. X. Int. 482. Did the nippers referred to have the spring set in 
between the jaws in a recess having a lip projecting over the upper 
end of the spring? | 

A. I don’t remember much about the nipper other than the pins. 

R. X Int. 483. State, if you know, where that nipper is. 

A. Ido not. 

R. X Int. 484. State when you last saw it. 


15—186 
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A. [think in the summer of 1879. 

R. X Int. 485. Where did you see it? 

A. In the company’s shop in New York. 

R. X Int. 486. How many pins were put in the respective handles 
of that nipper opposite their fulcra to form the gear connection ? 

A. To the best of my recollection, I should say three in oie and 


two in the other. 
MOSES C. JOHNSON. 


Subscribed and sworn to this 28th day of November, A. D. 1881, 


before me— 
HENRY E. TAINTOR, 
Notary Public. 


187 STATE OF CONNECTICUT, ai 
County of Hartford, 


At Hartford, in said county, on the 28th day of November, A. D. 
1881, before me personally appeared the above-named Moses C. 
Johnson and made oath that the foregoing deposition by him sub- 
scribed contains the truth, the whole truth, and nothing but the 
truth. The said deposition is taken at the request of Moses C. John- 
son, at the tine and place named in the notice hereto attached, to be 
used upon the hearing of an interference between the claims of 
Thomas G. Hall and those of said Moses C. Johnson, before the Com- 
missioner of Patents, on the 16th day of February, A. D. 1882. 

The said Thomas G. Hall was duly notified, as appears by the 
original notice hereto annexed, and attended by Amos Broadnax, 
his counsel. 

Witness my hand and official seal, at said Hartford, this 29th day 
of Nov., A. D. 1881. 

[SEAL. ] HENRY E. TAINTOR, 
Notary Public. 


188 Stipulation. 
United States Circuit Court, Eastern District of New York. In 
Equity. 
Henry G. THompson 
vs. 
THomas G. Hatu, J. F. OLttver, SAmMuet Leoponip, and Davip L. 
HARRIS. 


In the above-entitled case it is hereby stipulated and agreed that 
defendants’ testimony and proofs be taken and put in at the office 
of Horace Barnard, complainant’s solicitor, No. 98 Broadway, in the 
city of New York, and that J. Edgar Bull, a notary public in and 
for the city and county of New York, be, and he is hereby, appointed 
special examiner to take said testimony and proofs, and that no ex- 
ception will be taken to the same because they were not put in be- 
fore a standing examiner of this court; and that the parties meet 


~ 
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at the office of Horace Barnard, aforesaid, at one o’clock p. m. on 
the 19th day of February, 1884, for the purpose of putting in said 
proofs, the examination to continue from time to time, by adjourn- 
ment, until defendants’ proofs are all in. 
HORACE BARNARD, 
Complainant’s Solicitor. 
AMOS BROADNAX, 
Defendants’ Solicitor. 


189 William Q. Judge’s Direct. 


United States Circuit Court, Eastern District of New York, in the 
Second Circuit. In Equity, on Bill. 


Henry G. THOMPSON 
against 
Tuomas G. Hatr, J. F. Ottver, SAmuen Leopoxip, and Davip L. 
HARRIS. 


Testimony taken on behalf defendants in pursuance to equity rule 
67, as amended, before J. Edgar Bull, special examiner. 


New York, 19 February, 1884—1 o’clock p. m. 


Parties met pursuant to the foregoing stipulation. 

Present: Horace Barnard, Esq., for complainant; Amos Broad- 
nax, Esq., for defendants. 

Examination of witnesses adjourned by consent until Saturday 
morning, February 23d, 1884, at 11 o’clock. 


New York, February 23, 1884—11 o’clock a. m. 
Parties met pursuant to adjournment. 
Present: Same counsel. 


WILLIAM Q. JUDGE, a witness produced on behalf of defendants, 
being duly sworn, in answer to interrogatories propounded by Mr. 
BRoADNAX, testified as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. My name is William Q. Judge; am thirty-two years of age ; 
reside at No. 116 Willoughby street, Brooklyn, N. Y.; am by pro- 

fession a lawyer. 
190 2 Q. State whether you are acquainted with Thomas G. 
Hall; and, if so, state how long you have known him. 

A. I made Mr. Hall’s acquaintance in the early part of the year 
1878, in this citv, at the introduction of his brother-in-law, Augustus 
Gustam ; met him in the early part of said year—in either of the 
first two months. 

3 .Q. Please examine the paper now shown you, marked Com- 
plainant’s Exhibit No. 4, and state, if you know, what it is. 

A. It is a printed specification and drawing of patent No. 209,677, 
dated November 5, 1878, granted to Thomas G. Hall for an im- 
provement in cutting nippers. 
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4 Q. State, if you please, whether you bave ever seen any nippers 
like that described and illustrated by that patent; and, if yea, please 
state when and where you saw them. 

A. I have seen nippers like those shown and illustrated ; first, in 
the model manufactured for filing with the application for this pat- 
ent, alid afterwards when some were manufactured by the Inter- 
changeable Tool Company. 

5 Q. State, if you please, who showed you the model nipper re- 
ferred to in your last answer. | 

A. It was shown me by Mr. Thomas G. Hall, in company with 
his brother-in-law, A. Gustam. 

6 Q. Whose invention did Mr. Hall say this invention was? 


Objected to as incompetent. 


A. He said it was his own invention. 

7 Q. You have stated that you saw some of these nippers manu- 
factured afterwards by the Interchangeable Tool Company. State, 
if you please, when that company was organized and where it had 
its place of business. 


191 Objected to, as the incorporation of a corporation is best 
proved by its certificate which does incorporate it. 


A. It was organized in August, 1878. Its office at first was in my 
office, 71 Broadway, New York, and afterwards was removed to Hud- 
son street, New York; its first factory, which was very small, was in 
Brooklyn, N. Y., for a very short time, when it was removed to 
Harlem, N. Y., in 129th street, near Second avenue; and in the 
beginning of the year 1879 the company opened a factory at 57 
Hudson street—I believe that is the number; it was in the Ameri- 
can Express Company’s building. 

8 Q. State, if you know, what time of the year the factory was 
opened in the American Express Company’s building. 

A. The place was taken 1n January ; the equipment of the factory 
was finished in about two months. 


Objected to as irresponsive. 


9 Q. When you say that the factory was taken in January do you 
mean that the shop was rented in January ? ; 

A. I mean it was rented and entered by the company who took 
possession of it then. 

10 Q. Did the company move its tools there from its shop in 
Harlem ? 

A. Yes. 

11 Q. Was that in January, 1879? 

A. Yes. 

12 Q. State, if you know, how many nippers the company manu- 
factured like Complainant’s Exhibit No. 4, and state, if you know, 
where such nippers were manufactured. 

A. The company manufactured but few like those shown in Ex- 
hibit No. 4; the exact number I do not know. I know thev manu- 
factured two dozen. In my answer I am referring to nippers ex- 
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actly the same in every particular as those shown in Exhibit 
192 No.4; they were made at the shop in Harlem in the latter 
part of 1878. 
15. Q. State, if you recollect, of one J. H. Jencks & Co. manufact- 
uring a model nipper for the Interchangeable Tool Company. 
A. I recollect such fact. 
14 Q. State, if you recollect, when Jencks & Co. manufactured 
that model nipper for the Interchangeable Tool Company. 
A. As near as [ can recollect, in the early part of 1879 or the last 
month of 1878. 
15 Q. State, if vou know, how that model differed, if at all, from 
the nipper described and illustrated in Complainant’s Exhibit No. 4. 
A. As I recollect it, it had a projection on the jaw which held in 
the spring. 
As this is not the best testimony, complainant’s counsel calls for 
the production of the model. Question and answer last objected to, 
as the model is the best testimony and not produced. 


16 Q. State, if you know, where that model is and whether you 
can produce it. 

A. Ido not know where it is now. It was lost while in the con- 
trol and in the hands of Moses C. Johnson, while employed by the 
Interchangeable Tool Company; I know that because I was in the 
factory almost every day and was actively in the management of 
the company’s business and fully acquainted with all that transpired. 
I cannot produce it. 3 

17 Q. Please to examine the paper now shown you, marked Com- 
plainant’s Exhibit No. 2, and state, if you please, what it is. 

A. It is patent No. 232,975 to M. C. Johnson, October 5, 1880, by 
the United States (‘no model filed ”’) for cutting pliers. 

18 Q. I direct your attention now to the location of the 

193 spring and the projections over the top of the spring shown 

in the drawing making part of that patent. State, if you 

recollect, after examining that drawing, how the spring was put 

into the model nipper made by Jencks & Co. for the Interchange- 
able Tool Company. 

A. It was put in in that model in the same way as shown in Fig. 
2 of the drawing attached to this patent, Complainant’s Exhibit 2. 

19 Q. And did it have the projections over the upper end of the 
spring, as shown by that patent? 

A. Yes. 

20 Q. State, if you know, under whose directions that model nip- 
per was made for the Interchangeable — Company by J. H. Jencks 
& Co. 

A. It was made under the direction and from sketches furnished 
by Thomas G. Hall, one of the defendants herein, and during the 
time the company’s office was in my office. 

21 Q. Please to give the name of the workman in the employ of 
J. H. Jencks & Co. who made that model nipper for the Interchange- 
able Tool Company. | 

A. Moses C. Johnson. He called at the office several times dur- 
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ing the course of the work, bringing the model as it progressed and 
receiving suggestions and instructions from Mr. Hall. 

22 Q. What, if any, interest have you in this suit? 

A. I have no interest whatever, direct or indirect. 

23 Q. State, if you know, w hether or not after the model nipper 
was completed by J. H. Jencks & Co. and delivered to the’Inter- 
changeable Tool Company any alterations were made in the prin- 
ciple and construction of the nipper. 

A. It was altered. It was found that the jaws moved towards 
each other without uniformity, thus causing the cutting edges to be 
broken, and, at Mr. Hall’s suggestion and direction, the handles of 
the nipper were altered so as to provide a gearing which should 

cause the jaws to move towards each other at a uniform rate. 
194 At first a pin was put in one handle opposite the fulcrum, 

with a corresponding hole in the opposite handle. Mr. Hall 
discarded this and told me that he had tried almost a year pre- 
viously putting pins in each handle, interlocking and moving the 
handles together, and that he would have made in the factory in 
Hudson street a similar device, and at his request I made a sketch 
of his idea, which sketch I showed to J. M. Adams, the foreman of 
the shop. He said 

Counsel for complainant objects to statements of hearsay ; must 
produce Mr. Adams. 


A large-sized nipper was taken then and pins were put in the 
handles—placed opposite the fulerum—two pins in one handle and 
three in the other. Immediately afterwards that was altered by 
leaving but one pin in one handle and two in the other, the single 
pin moving between the two others. This form was adopted, with 
the exception that instead of pins projections or tooth and recess 


Mr. Barnard objects to Mr. Broadnax’s suggestion of “ tooth and 
recess.” Witness has changed his expression at Mr. Broadnax’s sug- 
gestion. 

The witness protests that he did not change his expression at the 
suggestion of any counsel. 


The form adopted was exactly the same as shown in Fig. 2 of 
Complainant’s Exhibit No. 2, and the time of the adovtion was be- 
tween January and April, 1879. 

24 Q. In your last answer vou have referred to a gearing between 
the two handles of the nipper made of pins. Please exaimine the 
handles now skown you and state, if you please, how the pin gear- 
ing, referred to in your answer, between the handles differed, if at 

all, from the pins in the handles now shown you. 


Objected to as irrelevant and incompetent. 


195 A. There was no difference, except in size, because the one 
to which I have testified was the largest nipper they made— 
about three sizes larger than these. 


Handles referred to offered in evidence and marked Defendants’ 
Exhibit Hall’s Pin Gearing, J. E. B., Sp. Ex’r, 23 Feb’y, 1884. 
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25 Q. Please to produce, if you ean, the large-sized handles re- 
ferred to by you in your last answer. 

A. I cannot produce them, as they are on file in Washington in 
the interference matter under the Johnson patent. 

26 Q. State, if you recollect, when it was that Mr. Hall had the 
pin gearing put in the large handles referred to in your last answer. 

A. In the spring of 1879; the exact date I don’t remember. 

27 Q. Was this pin gearing the first practical step taken by the 
Interchangeable. Tool Company towards putting a gearing between 
the handles substantially like that shown in the Johnson patent? 


. Objectéd to, for it is not shown that the Interchangeable Tool 


-_Company took any step. 


A. The pin and hole was the first step to which I referred ; this I 
would call the second. | 

28 Q. When you say the pin and hole do you refer to a gearing or 
connection between the handles like the exhibit now shown you ? 

A. Yes, sir; I do. 


Exhibit offered in evidence and marked Defendants’ Exhibit 
Hall’s Pin-and-Hole Gearing, J. E. B., Sp. Ex’r, 23 Feb’y, 1884. 


29 Q. State, if you please, when Mr. Hall first showed you a plan 
of gearing corsisting of a pin in one handle and a hole in 
196 _ the other, like this Exhibit Hall’s Pin-and-Hole Gearing. 

A. In the early part of 1879, at my office; I made asketch 
then for him and he made one also on the same paper showing the 
pin-and-hole gearing, and also the tooth or ratchet gearing or tooth- 
and-recess gearing; [ want to cover that pin gearing. That sketch 
I produced on the Johnson interference case; it was filed as an ex- 
hibit and I have not seen it since. 

30 Q. How early in the year 1879 did Mr. Hall show you the pin- 
and-hole gearing ? 

A. As early as March, 1879; he showed me both at that inter- 
view. 

31 Q. When you say “ both” do you mean the pin-and-hole gear- 
ing like Defendants’ Exhibit Pin-and-Hole Gearing, and also like 
Defendants’ Exhibit Hall’s Pin Gearing ? 

A. I do. 

32 Q. What was done with these sketches at the time they were 
made? Who were they given to and what use was made of them ? 


Objected to. 


A. The sketches to which I refer were retained by me; several 
duplicates of thern were made by me; were taken to the factory in 
Hudson street by Mr. Hall and meand were there shown to the fore- 
man,S.M. Adams,and,at his request, other sketches were made by me 
roughly to show Mr. Hall’s idea, and those latter copies and sketches 
were kept in the factory. 

33 Q. State, if you know, whether Mr. Adams was directed by Mr. 
Hall to put the pin gearing in the handles of the nippers for the 
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purpose of ascertaining how the nipper would operate with a gear- 
ing between the handles. 

A. He was directed to do this by Mr. Hail in my presence, and 
Adams showed me the pins in process of being put in, and the han- 

dles—discussed the idea with me—and in a couple of days 
197 showed me and I held in my hand the large nippers with the 

pins in the handles, to which I have testified, and said he 
guessed it would work all right. I remember this distinctly, and 
that owing to an irregularity in the pins one handle flared out 
much more than the other, and when produced in the interference 
case I identified it positively and it had the same peculiarity. Mr. 
James M. Adams afterwards made a claim to thisinvention at about 
the same — Moses C. Johnson procured his patent. 

34 Q. State, if you please, when Mr. Hall gave directions to Mr. 
Adams to put the pin gearing in the handles, as you have testified 
in your last answer. 

A. As near as I can recollect, it was as early as February or March, 
1879; that’s the best I can do. 

35 Q. State, if you please, whether or not at the time these direc- 
tions were given by Mr. Hall to Mr. Adams Mr. Moses C. Johnson 
was in the employ of the Interchangeable Tool Company. 

A. He was, asa tool-maker, under Adains’ superintendence. 

36 Q. How long after the pin gearing was put in the handles, as 
you have testified, was it before the plan of gearing was adopted 
shown in Mr. Jolnson’s patent (Complainant’s Exhibit No. 2)? 

A. It was adopted almost immediately afterwards and a model 
casting of the same was made for the company in Hartford, which 
casting I examined in the company’s factory in Hudson street, 
when it was sent for approval by the Colt’s Arms Company. 


Direct examination closed. 


Cross-examination of witness by Mr. BARNARD: 


ov X Q. Mr. Judge, do you know anything about the alteration 
of model nipper made by J. H. Jencks & Co. for the Interchange- 
able Tool Company ? 
A. I do not. 
38 X Q. How long have you been the counsel for the Interchange- 
able Tool Company ? Were you ever counse! ? 
198 A. I was counsel for the company from its organization till 
September, 1881. I organized it. 
309 X Q. Are you a stockholder of the company ? 
A. There are twenty-six shares of stock standing in my name, but 
I do not control them or have possession ; I have long since parted 
with my interest. 
40 X Q. Have vou any pecuniary claims upon the company ? 
A. None whatever. 
41 X Q. Have you any pecuniary interest with any of the de- 
fendants herein or any claim against them ? 
A. I have—neither direct or indirect. 
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42 X Q. Had you at any time any other connection with the 
Interchangeable Tool] Company than that of counsel ? 

A. I was director and treasurer—lI forget the dates—to fill a va- 
cancy (I don’t remember whose). I was a director, and was treas- 
urer for about three weeks in 1880. 

43 X Q. Have you been examined under oath relative to the re- 
spective claims for the invention described in Complainant’s Ex- 
hibit No. 2? | 

A. I have been examined under oath in the interference Johnson 
vs. Hall, on the 5th of September, 1881, before William H. Broad- 
nax, notary public; my testimony is contained in the printed record 
of testimony on behalf of Thomas G. Hall, taken in that matter, 
‘and is found on pp. 42 to 54, inclusive. 

44 X Q. What vou swore to and is printed on those pages as 
your testimony you now swear is true, do you ? 


Objected to as incompetent cross-examination. (Made February 
25, 1884.) 
A. I do. 


Cross-examination adjourned until Monday, February 25th, 1884, 
at 12 o’ciock m. 


199 New York, February 25th, 1884—12 o’clock m. 
Cross-examination of Mr. JUDGE continued: 


45 X Q. Have you talked with any one about your testimony in 
the interference or in this suit; and, if yea, with whom, where, and 
when ? 

A. I have spoken to Mr. Thomas G. Hall, but no one else. Mr. 
Amos Broadnax asked me before the last meeting to look over the 
printed testimony in the interference case ; that’s all; with Mr. Hall, 
on the day of the last meeting, in a very cursory manner, and not 
for five minutes. Mr. Broadnax’s talk was in his office. J remem- 
ber now Mr. Broadnax informing me that this was not the interfer- 
ence case, buta suit for damages. That is all the talk I have had 
with anybody. 

46 X Q. Did you read your testimony in the interference case be- 
fore your examination here and know its contents ? 

A. I did, but cannot remember fully its contents. 

47 X Q. Look at Defendants’ Exhibit Hall’s Pin-and-Hole Gear- 
ing and tell me when you first saw that, and where. 

A. At the last meeting I saw it for the first time. I never heard 
of this exhibit before then. 

48 X Q. Look at this same exhibit and say whether the pin-and- 
hole gearing are the same which you stated Hall invented and 


tried in 1877 and 1878. 
Question objected to on the ground that it misstates the state- 
ments of witness. 
A. It is the same which I stated Hall invented and tried, but it 
was not in 1877 and 1878, and I deny that I said so. 
16—186 
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49 X Q. When was it that Hall invented and tried this pin-and- 
hole gearing? 


200 Question objected to on the ground that witness could not 
know when Hall invented it. 


A. He tried it in January, 1879. 

50 X Q. How do you know Hall invented it? 

A. First, because he told meso; second, because he drew mea 
sketch of it on a piece of paper; third, because he made, or had 
made, a model of it and showed it to me about January, 1879; said 
it was his invention ; fourth, it was notorious in the factory amongst 
all the employees, including Moses C. Johnson and J. M. Adams, 
that it was Hail’s invention. I don’t know any other reason—I 
mean grounds for my belief. 


Objected to as hearsay. 


51 X Q. What became of the sketch you mentioned ? 

A. That sketch is filed in the Patent Office, as I understand; I 
produced it and filed it as an exhibit in the interference case. 

52 X Q. Who made the model you refer to in your answer to X 
Q. 50? 

A. I do not know. 

53 X Q. Who prepared the papers for Hall’s application for the 
patent of November 5, 1878 (Complainant’s Exhibit No. 4), No. 
209,677 ? 

A. Of my own knowledge, I do not know. 

54 X Q. By whose direction was the stamp, Hall’s Patent No. 2, 
November 5, 1878, put on the nippers, Complainant’s Exhibit 3d, 
admitted to be the nippers manufactured and sold by the Inter- 
changeable Tool Company ? 


Question objected to on the ground that the witness does not 
know that the nipper is so admitted in evidence, and upon the 
further ground that the question is impertinent and wholly imma- 
terial. 


A. I know nothing about the nipper, the stamp, or the admis- 
sion. 
201 50 X Q. Have you not stated that in 1877 and 1878 Mr. 
Hall invented the regulation of the movement of the handles 
by teeth or pins? 
A. No. 
56 X Q. When did you first see a pair of nippers made with pin- 
and-hole gearing to regulate the movement of the handles? 
A. I think in the latter part of January, 1879. 
“4 - Q. Can’t you give the date any nearer or more positively ? 
. No. 
58 X Q. Who made them ? 
A. I don’t know; I saw them in the factory. 
59 X Q. When was the pin-and-hole gearing adopted by the 
company? 
Objected to, as the witness hasn’t sworn that it was adopted. 
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A. Never, to my knowledge. 

60 X Q. Have you ever seen any nippers with the pin-and-hole 
gearing shown on Defendants’ Exhibit Hall’s Pin-and-Hole Gear- 
ing ? | 

A. I have, but as experiments only. 

61 X Q. In what did those experiments differ from Defendants’ 
Exhibit Hall’s Pin-and-Hole Gearing? 

A. So far as the pin and hole is concerned, in no respect; there 
may be other differences for which I have not looked. . There is but 
one plate in this.exhibit—all the nippers I have seen had two. I 
don’t think it is fair for you to drag me into a critical discussion of 
this exhibit, which was testified to by me only as an illustration of 
the pin-and-hole gearing. 

63 X Q. Will vou state why it is not fair to drag you in? 


Objected to, because the witness is not offered as an expert. The 
suggestion of defendants’ counsel objected to as leading witness. 


202 A. I refuse to state, as my reasons might lead to a breach 
of courtesy; also because it would lead to an argument of 
the case on my part, and [ am not the counsel. 

63 X Q. Look at Defendants’ Exhibit Hall’s Pin Gearing and tell 
me whether the pins or projections thereon shown are the same in 
shape, mode of insertion, metal, and manner of moving with those 
in the pin gearing referred to by you as adopted by the company in 
February, 1879. 

Question objected to on the ground that the witness did not swear 
that the company had adopted the pin gearing. 


A. As to shape and metal, [ do not know; as to mode of motion 
and manner of insertion, they are the same as those in the large 
nipper filed in the interference case, and to which I have testified at 
the last examination in this case. 

64 X Q. Would not the shape of these teeth make some difference 
in their mode of motion ? 


Objected to on the ground that the witness is not a mechanic, nor 
is he offered as an expert. | 


A. I presume it might. 
65 X Q. Who made that large nipper ? 
A. The Colt’s Arms Company made the jaws and the handles, I 
think. 
66 X Q. Don’t you know? 
A. No, sir; I was not present when they were forged. 
67 X Q. Did that nipper have teeth; if so, how many, of what 
metal, and how inserted, and by whom and when? 
A. The nipper to which I refer was an experiment, made subse- 
quent to the sketches that I made of it in the Hudson-street factory, 
when Adams was foreman, the parts of an old large nipper 
203 being taken for the purpose, in the handles of which, opposite 
the fulcra, were inserted, in one handle two pins, in the other, 
three; subsequently, one pin was cut off of each handle, leaving two 
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in one and one in the other. I saw all this in the course of its con- 
struction. I don’t remember of what metal the teeth were. The 
pins were inserted in holes of the same size as the pins; it was done 
by several employees of the company. 


The examiner explains: At this point of the examination Mr. 
Barnard instructed the examiner to add the words “and when” to 
the 67 X question. Whereupon Mr. Broadnax objects, as the wit- 
ness has already stated. 7 


68 X Q. When was this done? 
Objected to, as the witness has already answered. 


A. As my recollection serves me, it was in February or March, 
1879. 

69 X Q. Is that the nearest you can come to the date? 

A. Yes. | 

70 X Q. What were the names of the employees whom you say 
you saw doing this? 

A. J. M. Adams, foreman; Thomas G. Hall, president and super- 
intendent; Moses C. Johnson, tool-maker; filers and boys, names 
unknown. 

71 X Q. What part of this work did J. M. Adams — that you saw? 

A. Filing, adjusting plates, inserting screws, and other work that 
I don’t remember; Johnson the same; the filers and boys worked 
on the jaws and plates. Mr. Hall superintended the whole opera- 
tion. Isaw Mr. Hall working with his hands, I don’t remember 
exactly what at. 

72 X Q. How many times were you at this factory in Hud- 
204  sonstreet during the preparation of this large nipper “ model?” r 
A. Every day, for a couple hours each day, during the 
making of it—say, three days in all. That makes three times, I 
suppose. 

73 X Q. Did you see J. M. Adams and Moses C. Johnson at each 
of these times there? 

A. I think I did. 

74 X Q. Look at Defendants’ Exhibit Hall’s Pin Gearing and tell 
me where the pins were situated in this large nippers in comparison 
with those on the exhibit ? 

A. In the same place. 

75 X Q. Where were those which were cut off ? 

A. Immediately besides those which were left. I don’t know 
whether the first or last were the ones cut off. I dcen’t remember 
now whether they were the same shape with those on the exhibit. 

76 ~ Q. Who ordered the castings from the Colt’s Arms Com- 

any ¢ 
| mg I don’t know. | 
| 77 X Q. Who designed the form of these castings ? 
| A. I don’t know. 

78 X Q. Who designed the milling tools used by the Interchange- 
able Tool Company at this time? 

A. I do not know. 
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79 X Q. Where was the model made from which the nipper 
shown in the drawing annexed to Complainant's Exhibit 2nd (let- 
ters patent) was made? 

A. I don’t know. 

80 X Q. Don’t you know that Moses C. Johnson claimed to be 
— of the improvements shown in Complainant’s Exhibit 

nd? 

A. I never heard of his claim until 1880. 

81 X Q. How many times do you say Moses C. Johnson brought 
his unfinished model down to your office ? 

A. I say twice. 

82 X Q. In what month and year? 

A. Iam not positive. I cannot state more positively than 
205 between August, 1878,and December, 1878, or the beginning 
of 1879. 

83 X Q. Is that the most definite answer you can give? 

A. It 1s. 

84 X Q. Did the model made by Jencks & Co. have any teeth in 
the handles? 

A. No. 

85 X Q. Didithaveany guideto regulate the motion of the handles? 

A. No. 

86 X Q. When was it made? 

A. I don’t remember. 

87 X Q. What form of nipper has the Interchangeable Tool 
Company made and sold? 

A. They have made and sold a nipper of the form and mode of 
construction shown in the drawing in Complainant’s Exhibit 2d ; 
how many I know not. 

S8 X Q. Are you a skilled mechanic or draughtsman ? 

A. Tam a skilled draughtsman, but [ am not a mechanic in any 
sense. 

89 X Q. Have you any evidences of your skill in draughting? 

A. I have not at this moment. 


Witness, upon interrogatory of examiner, states that he expects to 
go to London, England, on the steamship Cephelonia, which 1s 
advertised to sail Wednesday, the 27th instant, and that he onpeee 
to return in two months. 


90 X Q. How long and how have you been connected with the 
Interchangeable Tcol Company, and when did that connection 
cease ? 

A. I was elected a director after the company’s organization, 
206 and was a director when it failed,in 1880, and was its treas- 
urer for a few weeks in 1880; they were making these nip- 

pers when they failed. 


Cross-examination closed. 


WILLIAM Q. JUDGE. 
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Sworn to and subscribed before me— 
J. EDGAR BULL, 


Notary Public, N. Y. Co., N. Y., and Special Examiner. 


Examination of witnesses adjourned until Thursday, the 28th in- 
stant, at 12 m. fs 
FEBRUARY 28TH, 1884—12 m. 

Parties met pursuant to adjournment, and adjourned, by consent, 
until Wednesday, March 5, 1884, at 1 p. m. 


New_York, March 5, 1884—1 p. m. 
Parties met pursuant to adjournment, and adjourn, by consent, 
until 11 a. m., Friday, the 7th inst. 


It is hereby stipulated and agreed between counsel for the respective 
parties that defendants have until the first day of April, 1884, to put 
in his testimony and proofs in his cause. 


March 7, 1884. 
AMOS BROADNAX, 
Defendants’ Solicitor. 
HORACE BARNARD, 
Complainant’s Solicitor. 


207 Thomas G. Hall’s Direct. 
New York, March 7, 1884—11 a. m. 


Parties met pursuant to adjournment. 
Present: Same counsel. 


Tuomas G. Hatt, one of the defendants herein, being called and 
duly sworn, and upon interrogatories propounded by Mr. Broapnax, 
testified as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. Thomas G. Hail; am fifty-one years of age; reside at 202 South 
Third street, Brooklyn, New York ; am president of the Interchange- 


able Tool Company. 
2 Q. How long have you been president of the Interchangeable 


Tool Company ? 
A. Ever Since August, 1878. 
3 Q. When was the Interchangeable Tool Company organized ? 


State as near as you can recollect. 
A. About August, 1878. I have been president ever since it was 


organized. 
4Q. What is the business of the Interchangeable Tool Com- 
pany? 


A. The manufacturing of nippers and other fine machine and tool 


work. 
5 Q. Are you one of the defendants to this suit ? 


A. Tam. 
6 Q. What kind of nippers do the Interchangeable Tool Company 


manufacture ? 
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A. They manufacture nippers upon the compound-lever principle; 
four sizes, known, respectively, as Nos. 1,2, 4, and 6. 

7 Q. Please to produce a specimen nipper of each of the sizes re- 
ferred to by you 1n your last answer. 


Objected to on the ground that, so far, this appears irrelevant 
aud immaterial as to what they now do. 


208 A. I now produce nipper No. 1, marked Defendants’ Ex- 

hibit Hall’s No.1 Nipper, and I produce No. 2 nipper, marked 
Defendants’ Exhibit Hall’s No. 2 Nipper, and I now produce No. 6 
nipper, marked Defendants’ Exhibit Hall’s No.6 Nipper. These are 
all I have at present with me. 


Nippers referred to and produced offered in evidence and marked 
as aforesaid. 
Objected to as irrelevant, immaterial, and incompetent. 


8 Q. Please to examine Complainant’s Exhibit No. 3 and state, 
if you please, how it differs, ifat all, from Defendants’ Exhibit Hall’s 
No. 2 Nipper. 

Objected to because the comparison of the two exhibits will show 
it better. 


A. The only difference that I see is in the length of the projection 
over the spring. The projections in Complainant’s Exhibit 3 are 
somewhat larger than the projections in the Defendants’ Exhibit 
Hall’s No. 2 Nipper. 


The attention of the magistrate is called to the fact that both these 
exhibits are closed and only can be examined from the outside. 


9 Q. Please to state how much longer the projections are in Com- 
plainant’s Exhibit 3d than they are in Defendants’ Exhibit Hall’s 
No. 2 Nipper. 

A. Judging by eyesight, I should say about one sixty-fourth of 
an inch longer. 

10 Q. Substantially, then, as I understand you, the two exhibits 
are alike? 

A. With the exception above mentioned. 

11 Q. State, if you please, whether the Interchangeable Tool Com- 
pany has manufactured nippers like Complainant’s Exhibit 3d. 

A. To the best of my knowledge and belief, they have. 
209 12 Q. State, if you please, when the Interchangeable Tool 
Company commenced to manufacture such nippers. 
. About the first of July, 1879. 

13 Q. State, if you please, how long the company continued to 
manufacture such nippers having the same length of lip over the 
head of the spring as that of Complainant’s Exhibit 3. 

A. To the best of my knowledge and belief, up to December, 1879. 

14 Q. State what, if any, change was made in the length of the lip 
over the end of the spring at the time in December you mentioned 
in your last answer. 

A. The projections, since January, 1880, have been shortened. 
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15 Q. To what extent have the projections been shortened ? 

A. Between one thirty-second and one sixty-fourth of an inch. 

16 Q. With the exception you have mentioned, has the company 
continued to manufacture such nippers like Complainant’s Exhibit 
3d down to the present time? 

A. They have; this is the No. 2 nipper. 

17 Q. State, if you know, how many of such nippers the company 
manufactured previous to October Ist, 1880, referring now to the 
No. 2 nipper. 

A. I can only speak from memory. I think it would average 
about six dozen per working day, from July 1, 1879, to December 
15, 1879. 

18 Q. Why do you limit your answer to the 15th of December, 
1879? 

Objected to as being cross-examination. 


A. For the reason that some time between the first of December, 
1879, and the first of January, 1880, the company completed a set 
of milling-machine fixtures which have been used exclusively since 

that time in milling the No. 2 Jaws, which would mill the 
210 projection over the head of the spring shorter than that 
shown in Complainant’s Exhibit 3d. 

19 Q. And ever since that, as I understand you, the projection or 
lip over the head of the spring in the No. 2 nipper has been made 
from one thirty-second to one sixty-fourth part of an inch shorter, 
as you have explained ? 


A. It has. 
20 Q. Please to examine the paper now shown you, marked Com- 


plainant’s Exhibit 4th, and state, if you please, what it is. 
Objected to because the paper speaks for itself and is in evidence. 


A. It is a copy of specification and drawing of a patent granted 
to me November 5th, 1878, No. 209,677, for an improvement in cut- 
ting nippers. 

21 Q. State, if you please, who is the inventor of the nipper de- 
scribed in the patent referred to in your last answer. 

A. Iam. 

22 Q. State, if you please, whether the Interchangeable Tool Com- 
pany manufactured any nippers like that shown in Complainant’s 
Exhibit 4th; and, if so, please to state when and how many, as near 
as ae ean recollect. 

I think they manufactured in all from six to twelve dozen— 
all prior to February, 1879. 

23 Q. State, if you please, why the company did not continue the 
— of the nipper as it appears in Complainant’s Exhibit 

th 

A. Because the nipper did not work satisfactorily. 

24 Q. In what particular was the nipper defective? 

A. The defect consisted in the want of uniformity in the move- 
ment of the jaws. 

25 Q. What, if anything, was done to cure that defect ? 
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211 A. The first practical thing done at the factory of the Tool 

Company, situated at 57 Hudson street, N. Y., consisted of 
the insertion of three pins in one handle and two pins in another 
handle of a nipper previously made by myself, forming a sort of 
gearing and connecting the two handles. These pins were inserted 
opposite the fulcra. | 

26 Q. Previous to the insertion of the pins, as stated in your last 
answer, what, if anything, was done towards making a model nipper 
for the company ? 

A. On behalf of the company I visited Messrs. J. H. Jencks & Co., 
at the corner of Centre and Hester streets, N. Y., and entered into 
_an arrangement to have a model nipper made, which nipper was 

completed, as near as I can recollect, about the first part of January, 
1879. | 


Objected to as stating conclusion of law. 


27 Q. Under whose direction was that model nipper made? 
Objected to. 


A. Under my direction. : 

28 Q. State, if you please, who furnished the forgings—I mean 
the several parts of which that nipper was made. : 

A. I did. 

29 Q. State, if you please, how that model differed from the nip- 
per, as 1t appears in Complainant’s Exhibit No. 4. 


Objected to, and that model called for is the best evidence. 
Defendants’ counsel notices the presence of Mr. J. M. Adams at 
this examination, a witness who testified on behalf of Johnson in the 
interference suit, and whose testimony makes a part of one of com- 
plainant’s exhibits in this suit, and gives complainant’s coun- 
212 sel notice that he objects to the presence of the said Adams, 
if he is to be sworn and testify in this case, and that upon the 
hearing, in the event of his testimony being taken, he will move to 
strike it out. 


A. The difference consisted in the shape of the side plate; a 
second difference consisted in the absence in the Jencks model of 
the pin marked q in the drawing of Complainant’s Exhibit 4th; a 
third difference consisted in the absence of a pin marked h, which 
held the spring in position ; a fourth difference was that the Jencks 
inodel had projecting lips over the head of the spring holding the 
spring in position. 

30 Q. State, if you please, how the spring in the Jencks model 
nipper and its arrangement between the jaws of the nipper differed 
from the spring and its arrangement between the Jaws in Complain- 
ant’s Exhibit 3d, and Defendants’ Exhibit Hall’s No. 2 Nipper. 


Same objection. 


A. The difference consisted solely in that the projections over the 
head of the spring were shorter than in either of these exhibits. 
31 Q. How much shorter was the projection ? 
17—186 
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Same objection. 


A. I should say one thirty-second of an inch on each side jaw. 

32 Q. In all other respects then, as I understand you, the con- | 
struction of the spring, its arrangement between the jaws of the 
nipper, and the projections over the head of the spring was the,same 
as in the exhibits referred to in your answer to the 50th question? 


Objected as to leading. 


A. It was the same. | - 
33 Q. What size of nipper was the Jencks model? ¥ 


Objected tv. 


213 A. No. 2 
34 Q. Please to produce that model, if you can. 

A. I cannot do so. 

oo Q. Why? 

A. I do not know where it is and have no means of finding out. 

36 Q. Have you searched for it ? 

A. I have, diligently. 

37 Q. State, as near as you can recollect, when and where you 
last saw that Jencks model. 

A. The last I saw of it was about the first of January, 1880; I saw 
it at 57 Hudson street. 

38 Q. Please to give the name of the workman who made that 
Jencks model nipper. 

A. Moses Carlisle Johnson made the model under my direction. 

o9 Q. What, if any, alterations were afterwards made to that 
nipper—I mean the Jencks model nipper? 

A. Pieces of metal were brazed on the inside of the handles oppo- 
site the fulcra for the purpose of giving sufficient metal for making 
a gear connection between the handles. 

40 Q. What kind of a gear connection do you refer to? 

A. It was a prong and notch. 

41 Q. How did it differ, if at all, from the prong-and-notch gear- 
ing between the handles in Complainant’s Exhibit 3d? 

A. There was no difference; it was the same. 

42 Q. Are you acquainted with Moses C. Johnson; and, if so, when 
and where did you make his acquaintance ? 

*A. Iam acquainted with him; I first saw and became acquainted 
with him about November—latter part, I think—1878, at the estab- 
lishment of J. H. Jencks & Co. Le 

43 Q. When, if ever, did Mr. Moses C. Johnson go into the employ . | 
of the Interchangeable Tool Company ? 

A. About the first part of May, 1879. 
214 44 Q. Please to give the name of the workmen who brazed 
the pieces of metal in the inside of the handles of the Jencks 
model nippers and made the gearing between the handles. 


Objected to ; same objection. 


A. To the best of my knowledge and belief, seeing him working 
on it; it was Moses C. Johnson. > 
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45 Q. Referring now to the spring between the jaws of the Jencks 
model nipper, whose invention was it, the placing of the spring be- 
tween the Jaws in the seat and with the projections over the upper 
ends of the spring, as you have described ? 


Objected to as leading and a conclusion of law. 


A. Mine. 

46 Q. Referring now to the gearing between the handles of the 
nipper, whose invention was it, the putting of the gearing between 
the handles, as you have described ? 


Objected to as argumentative and a conclusion of law. 


A. Essentially mine. 
47 Q. State, if you please, when you first conceived the idea of 
connecting the two nipper handles by means of a gearing. 


Objected to. 


A. I first conceived the idea during the latter part of 1876. I 
tested it on the first day of January, 1877, at my residence in Col- 
lege avenue, near 142d street, New York city. 

48 Q. What kind of a test did you make of the idea on the 
215 first of January, 1877—I mean in what kind of tangible form 
did you put the idea ? 

A. [had a nipper in my possession made entirely of brass. It 
was a roughly made nipper. I noticed that in closing the handles 
one Jaw would overlap the other. ‘To obviate that I took one of the 
handles, drilled a hole in opposite the fulcrum and inserted a piece 
of wire. I then took the other handle and drilled a hole as nearly 
opposite as I could with the means at my command. These handles, 
when they were put together in the nipper, acted in unison ; but, not 
being put in exactly in the proper position, one handle flared out- 
wardly more than the other. 

49 Q. How did that arrangement of gearing described in your 
last answer differ, if at all, from Defendants’ Exhibit Hall’s Pin- 
and-Hole Gearing ? 


Objected to. 


A. The only difference is the pin and hole in this exhibit (Hall’s 
pin-and-hole gearing) is made with accuracy, thus obviating the 
flaring of one of the handles mentioned in a previous answer. 

50 Q. State to whom, if any one, you showed that invention in 
1877. 

A. I showed it to Mr. Crane—I think his name is Robert W. 
Crane. My impression is that I also showed it to Mr. William Q. 
Judge about the same time. 

51 Q. Do you mean that you showed that invention to the per- 
sons mentioned in your last answer in the year 1877, or do you 
mean that you subsequently showed itto them—the invention made 


in 1877? 
Objected to as leading and coupled with suggestions of counsel. 
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A. I mean to say that I showed the invention made in 1877 in 
the fall of 1878; the date mentioned in the previous answer, 1877, 
was a mistake; I was not acquainted with Mr. Crane in 1877. The 
Mr. Judge I referred to is William Q. Judge, who has testified in this 
case. 


Adjourned until Saturday, March 8, 1884, at 11a. m., at same 
place. 


216 New York, March 8, 1884. 


Parties met pursuant to adjournment. 
Present: Same counsel,same witness. 


52 Q. State, as near as you recollect, when you made the acquaint- 
ance of Mr. William Q. Judge. 

A. It was in the months of April or May, 1878. 

53 Q. You say, in answer to a previous question, that you have 
an impression that at the time you showed this pin-and-hole gear- 
ing invention to Mr. Crane that Mr. William Q. Judge was present. 
State if you recollect of subsequently showing the same invention 
to Mr. Judge. 


Objected to as asserting an invention and an impression and 
being leading. 


A. I do. 

54 Q. Please to state when and please to relate what occurred at 
the time you showed the invention to Mr. Judge, referred to in your 
last answer. 


Same objection. 


A. In March, 1879, I was in Mr. Judge’s office, No. 71 Broadway. 
Mr. J. F. Oliver was present at the time. A conversation occurred 
between us in reference to an interview between a Mr. Curtis, Mr. 
Judge, and myself. This matter related to a method of interlocking 
the handles of our nipper. At the time Mr. Judge made a sketch 
of this interlocking arrangement it was understood between Mr. 
Oliver, Mr. Judge, and myself that the plan should be tried at the 
factory in Hudson street. 


All parts of the above answer are objected to which appear 
therein to be argumentative, supposititious, and conclusions of wit- 
ness. 


217 55 Q. In your last answer you refer to a sketch made by 
Mr. Judge of a plan of interlocking the handles. Please to 

state what that plan of interlocking the handles was. 

A. It was the insertion of two pins in one handle and one pin in 
the other opposite the fulera. 

56 Q. Upon whose suggestion or request did Mr. Judge make that 
sketch ? 

A. At my request. 

57 Q. Please to examine Defendants’ Exhibit Hall’s Pin Gearing 
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and state, if you please, how the sketch made by Mr. Judge differed 
from the interlocking connection between the handles shown by that 
exhibit, if at all. 


Objected to because the sketch is not produced and the date of 
the manufacture of the exhibit has not yet been shown, nor by whom 
it was made. 


A. There was no difference. 

58 Q. Please produce, if you can, the sketch referred to by you as 
having been made by Mr. Judge. 

A. I cannot do so. 

59 Q. Why’ 

A. Because I believe it is on file in the United States Patent 
Office. 

60 Q. De you mean as part of the record in the interference 
case ? 

A. I do. 

61 Q. In answer to Q. 25 you say: “ The first practical thing done 
at the factory of the Tool Company, situated at 57 Hudson street, 
N. Y., consisted of the insertion of three pins in one handle and 
two pins in another handle of a nipper previously made by myself, 
forming a sort of gearing and connecting the two handles. These 
pins were inserted opposite the fulcra.” Please to state whether 
these pins were put in the handles by your direction after the sketches 
made for you by Mr. Judge, as you have stated. 


218 Objected to for ambiguity as to the word “ after.” 

A. They were. 

62 Q. Please to state, as near as you can recollect, when these pins 
were first put in the handles, as you have stated. 


Objected to, because the knowledge of the witness is not called for. 
A. About the 22d or 28d day of April, 1879. 
Objected to as not showing knowledge on part of witness. 


63 Q. Did you direct them to be put in? 

A. I did. 

64 Q. Who did you direct to do it? 

A. James M. Adams, foreman, at that time, of the shop. 

65 Q. Do you recognize Mr. Adams as being present here? 

A. I do. 

66 Q. State, if you know, when Mr. Adams went into the employ 
of the Interchangeable Tool Company. 

A. Fourteenth day of April, 1879. 

67 Q. Did he go into the employ of the company as foreman of 
its tool shop? 

Objected to, because if Mr. Adams went in under written contract 
that is the best evidence as to how he went in; the contract called 


for. 
A. He did. 
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58 Q. Was Mr. Johnson in the employ of the company at the time 
the pins were put in the handles to form a gearing, as you have 
stated ? 


Objected to as stating a purpose. 


219 A. He was. js 

69 Q. Was this pin gearing put in the handles before the 
Jencks model nipper was altered by brazing the pieces of metal on 
the inside of the handles and the forming of the tooth-and-notch 
gearing in them, as you have stated ? 


Objected to, because it has not been shown that such tooth-and- 
notch gearing was formed on the Jencks model. 


A. Yes. 

70 Q. Then, as [ understand you, the first practical step towards 
connecting the two handles of your nipper with a gearing was the 
putting of the pins between the handles so as to make them inter- 
lock, as you have stated ? 

A. It was. 

71 Q. That, I understand you, was by way of experiment ? 

A. It was. 

72 Q. And then followed the alteration of the Jencks model ? 


Objected to as leading. 

A. Yes. 

73 Q. By whose direction was the Jencks model altered ? 

A. My direction. 

74 Q. In answer to Q. 56, which is as follows: 

“Upon whose suggestion and request did Mr. Judge make that 
sketch ?” 

You say: 

“ My request.” 


Please to state at whose suggestion he made the sketch. 
A. My suggestion. 
220 75 Q. After the Jencks model nipper was altered and the 
tooth-and-notch gearing put between the handles, as you have 
stated, what use was made of it? 


Question as to Jencks’ model objected to because that model was | 
called for and not produced and its absence not satisfactorily ac- 
plained. 


A. It was used as the model and standard for making the gauges 
and tools for manufacturing the nippers. 

76 Q. After the model nipper was completed, as you have stated, 
what was done next towards the manufacture of the nipper ? 

A. The next step taken was the making of templates from that 
model. ‘These templates were used for the purpose of making the 
milling tools and mills. 

77 Q. State, if you please, how the forgings were made for these 
nippers. 
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A. In the first place, duplicate parts were made of the jaw and 
handle, one of each; these duplicates were made somewhat larger 
in every respect than the parts of the model. ‘These duplicates were 
taken to the Colt’s Fire Arms Company, at Hartford, for the purpose 
of having dies made to forge similar pieces, which they subsequently 
did. The forgings were made in drops, these dies serving as a matrix. 


All that is hearsay in the above answer objected to. 


78 Q. When you say that these forgings were made in drops, the 
dies serving as a matrix, do you mean that the forgings are made 
under a drop-hammer whose function it 1s to drive the metal of the 
a the dies forming the part of the nipper represented by 
the dle: 


A. I do. 
79 Q. Of what metal are these forgings made? 
A. Steel. 
221 80 Q. How much larger are the forgingsas they come from the 


die than is the corresponding part of the finished nipper ? 

A. About one one-hundredth part of an inch. 

81 Q. Are these forgings annealed before they are put into the 
milling tools? 

A. They are. 

82 Q. And are all of the parts of the several sizes of nippers 
milled to a given gauge. 

A. They are. 

83 Q. And are’all the holes bored in the several sizes of nippers 
drilled in a machine so as to be all exactly alike in each nipper of the 
respective sizes ? 

A. Invariably and necessarily so. 

84 Q. Why? 

A. Because if otherwise the nipper would be inoperative; the 
different parts would net assemble properly. 

85 Q. In other words, the parts would not be interchangeable, as 
I understand you? 

A. They would not. 

86 Q. Please to give the name of the person who made the die 
into which the forgings of your No. 2 nipper were and are made. 

A. Mr. James Kennelly. 

87 Q. And did he make the first dies for that nipper — the 
duplicate model made from the Jencks model nipper, as you have 
testified ? 


Objected to as leading. 
A. He did. 
Objected to, inasmuch as it is hearsay. 


88 Q. State, if you please, who took a duplicate model to Mr. 
Kennelly for him to make the dies after. 

A. To the best of my recollection, I did. 

89 Q. To sink these dies was it absolutely necessary for the die- 
sinker to have a model ? 
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Objected to as argumentative, as calling for reasoning. 


222 A. Yes. 
90 Q. When did the Interchangeable Tool Company pro- 

duce its first No. 2 nipper, like Complainant’s Exhibit 5d? 

A. About July 1, 1879. se 

91 Q. Were the first No. 2 nippers made by the company like 
Complainant’s Exhibit 5d? 

A. Substantially so. 

92 Q. State, if you please, whether vou have manufactured any 
nippers like Complainant’s Exhibit 5d, or ike Complainant’s Ex- 
hibit 2d, upon your own account and for yourself? 


Objected to as immaterial. 


A. I never did. 
93 Q. Referring now to Complainant’s Patent Exhibit 2d, I read 
to you lines 33, 54, 35, 36, 37, and 38, which are as follows: 


“In the patent above referred to the end of wire or other thing 
cut off by the cutters drops into and injures the spring that opens 
the jaw levers. This I obviate by providing each jaw lever with a 
lip to cover or bridge the space between the jaws, as the jaw levers 
are closed.” 


I also read to you, from the same patent, lines 45 to 58 and part 
of 59, inclusive: 

“The body of the pliers is composed of two side plates, ab. These 
side plates are fixed together by the screws 2, 3, 4,5. Of these 
screws those 2, 5 serve as the fulera of the jaw ievers ¢ d, having at 
their ends the usual cutters or cutting surfaces c! d'. Each of these 
jaw levers has a lip,z, and the end of one meets the end of the other 

lip just as, or just before, the two cutting edges, c! and d', 
223 separate the wire or other metal end to be cut off by them, 

thus closing the space between the said jaw levers and side 
plates in which is placed the spring f and preventing the entrance 
into said space of hard pieces of wire or other articles that would 
clog the pliers.” 


State, if you please, how many nippers vou have made for your- 
self individually and how many nippers the Interchangeable Tool 
Company has made in which the ends of the two lips came together, 
forming a bridge over the spring, as stated in the quotation from 
the specification I have just read. 


Objected as immaterial as to the individual and also as to the 


company. 

A. I can answer from knowledge only from the first day of Janu- 
ary, 1880, up to the present time, that I have not individually nor 
as an officer of the Interchangeable Tool Company made any nip- 
pers as described, nor do I believe that any were made prior to 
that date. 


Latter part of answer objected to as based on hearsay. 
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94 Q. Please to examine Complainant’s Exhibit 3d and state, if 


you please, whether the two lips in that nipper come together as_ 


stated in the quotation I read from the patent. 
Objected to as immaterial. 
A. They do not. 
95 Q. Please to examine Defendants’ Exhibit Hall No. 2 Nipper 


and state, if you please, whether the ends of the lips in that nipper 
come together when the nipper is closed. 


Objected to as immaterial. 


224 A. They do not. 


96 Q. In the manufacture of these nippers is it in any way 
material that the lip over the head of the spring be made larger 
than one side of the spring is thick ? 


Objected to as argumentative and-calling for an opinion. 


A. It is not. 

97 Q. At the time that you had the Jencks model nipper made 
and the projections put over the upper end of the spring, as you 
have testified, were the projections over the end of the spring in that 
nipper long enough to serve every practical purpose in the manu- 
facture of the nippers ? 

Objected to because witness has not testified that he caused those 
projections to be put over the end of the spring in the Jencks model, 
and also as leading. 


A. Yes. 
98 Q. State, if you please, who directed the projections to be put 
over the upper end of the spring in the Jencks model. 


Objected to as calling for a conclusion. 
A. I directed Moses C. Johnson to do so. 
Adjourned until Tuesday, March 11, 1884, at 11 a. m. 


N. Y., March 11, 1884—11 a. m. 


Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


99 Q. Who employed Mr. Johnson to work for the Interchange- 
able Tool Company ? 

225 A. He was engaged, I.think, by Mr. Adams. Mr. Adams 

had suggested to me that Mr. Johnsun was a competent 

draughtsman and tool-maker, and I told Mr. Adams to engage him. 

100 Q. What was Mr. Johnson’s reputation as a skilled workman 

when he went in the employ of the Interchangeable Tool Company? 


Objected to as calling for hearsay. 
A. Reputation was good. 
101 Q: During the time that Mr. Johuson was in the employ of 
the Interchangeable Tool Company did you ever hear him make 
18—186 
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any claim to the invention described and illustrated in his patent, 
Complainant’s Exhibit 2d? 

Objected to as immaterial. 

A. Never. 

102 Q. Did you ever hear, during the time mentioned in my last 
question, from any one, that Mr. Johnson made any claim to the 
invention described and illustrated in his patent referred to in my 
last question ? 

Same objection. 

A. Never. No would be a proper answer. 

103 Q. State, if you please, when you first heard that Mr. John- 
son made any claim to any invention or any improvement upon 
your nipper. 

A. About October, 1880. 

104 Q. From whom did you first hear it ? 

A. Henry G. Thompson, the complainant here. 

105 Q. After you had the pins put in the inside of the nipper 
handles, for the purpose of interlocking them by way of experiment, 
did you then have a complete and finished nipper made subse- 
quently with a pin gearing ? 


226 Objected to because the question implies that defendant 
Hall had it done 


A. If you mean an entirely new nipper my answer wouldbe no? 

106 Q. What, if any, kind of nipper did you or the Interchange- 
able ‘Tool Company place in the hands of Peter Fi wae & Co. by 
way of sample or illustration of the style of your nipper? 


Objected to because the sample in question is not produced and 
is the best evidence. 

A. We had a seven-inch nipper partially made in which pins 
were inserted in the handles to make a gearing—I should say in 
which pins were after, about this time, put in. This nipper was 
given to Messrs. Frasse & Co. as a sample of that size nipper. 

107 Q. State, as near as you can recollect, when that nipper was 
completed and given to Messrs. Frasse & Co. 


Same objection. 


A. As near as I can recollect at present, about August, 1879. 

‘108 Q. How did that nipper, in principle and mode of operation, 
differ in principle and mode of operation from the nipper, Com- 
plainant’s Exhibit 3d? 


Objected to, as witness is not an expert. 
A. There was no difference. 
Same objection as above. 


109 Q. Please to produce that nipper. 
A. I cannot do so. 
110 Q. Why? 


—~ 
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A. I believe it is in the Patent Office as an exhibit in the inter- 
ference case. 


Objected to as hearsay. 


227 111 Q. You have stated that after the Jencks model nip- 

per was altered by putting the tooth-and-notch gearing be- 
tween the handles the company had its templates and dies made 
to correspond with that model. Now, previous to the making of 
those dies, had the company already made a set of dies to corre- 
spond with the nipper as it appears in Hall’s patent, Complainant’s 


Exhibit 4th? 


Objected to because it has not been shown that the company had 
templates and dies made to correspond with the Jencks model, and 
such temnplates and dies would be the best evidence, and have not 
been produced. . 

A. They had. 

112 Q. And did the company have a lot of forgings made in such 
dies of the jaws and handles of the nipper—I mean, of course, as 
the nipper appears in Complainant’s Exhibit 4th, without the gear- 
ing between the handles? 

Objected to because no such forgings have been produced. 

A. They did. 

118 Q. State, as near as you can recollect, what it cost the com- 


pany to‘have the new dies made to correspond with the Jencks 
model as altered. 


Objected to as immaterial. 


A. Several hundred dollars; five or six hundred dollars. 

114 Q. How did the original dies and the forgings made in those 
dies differ from the new dies and the forgings made in them? 

Objected to because neither have been produced and are the best 
evidence. 
228 A. The first set of dies made the forgings wider across the 

cutting edge of the nipper. The first dies were shorter in the 

length of the shaft of the jaws than the second set of dies. The first 
set of dies had less metal produced in the forgings at the spot where 
the projecting lip is made in the forgings made from the second set 


of dies. 

Part of the answer objected to as having been suggested by the 
counsel for defendants. 

Defendants’ counsel denies having made any suggestion at all. 

115 Q. Your answer refers to the jaw of the nipper only and the 
jaw lever. Please state now how the new die for the handle differed 
from the old die for the handle. 


Objected to as leading and instructing the witness. 
A. The difference in the handle dies consisted only in making 


140 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


them so that there would bea protuberance on the handles opposite 
where the hole is drilfed—that is, the fulerum—sufficiently large to 
allow the gearing to be milled upon the bandle. 

116 Q. When the new dies were made was it done by altering the 
old dies, or were new dies cut entirely ? 


Objected to for non-production of dies. 

A. The old dies were annealed, planed, resunk, and rehardened 
after the new model parts taken to the Colt’s Arms Company. 

All parts of said answer which are hearsay objected to. 


117Q. Do you mean by your last answer that the block of steel in 
which the old die was sunk was planed off so as to remove entirely 
the old die before the new die was cut? | 


By 


229 Same objection, and also because it is leading and plainly 
suggests the answer wished. 
A. I do. 


118 Q. Then, as I understand you, there was nothing left of the 
old die excepting the block of steel into which the new die was cut? 


Objected to as calling for hearsay and leading. 


A. That was all that was left. 

119 Q. You have stated in a previous answer that when the Jencks 
model nipper was made you furnished Mr. Johnson the forgings 
out of which that nipper was made; now state, if you please, which 
dies those forgings were made in out of which Mr. Johnson made 
that model. 


This part of question objected to as leading and instructing the 
witness ; second part objected to as asserting what has not been shown 
to be a fact. 


A. The first or original set of dies. 
120 Q. In making the Jencks model what, if any, alterations did 
Mr. Johnson make in the forgings ? 


Objected to, because the Jencks model is not produced for compar- 
ison and its absence not satisfactorily accounted for. 


A. He dovetailed a piece of metal onto the end of the shank of 
each jaw for the purpose of elongating it. 

121 Q. You have stated in a previous answer that the difference 
between the size of the forgings as they came from the die and the 
corresponding part of the finished nipper is about one one-hundredth 
of an inch. Please to state whether or not that is true, as well of 
the forgings made in the old dies as of these made in the new 
dies. 

230 Objected to for want of production of the forgings, and 


; also as leading, and to the first part as being the construc- 
tion of the answer by defendants’ counsel. 


A. It is; with this explanation, that by excessive use the dies are 
liable to enlarge a very little. 
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122 Q. In what capacity was Mr. Johnson employed by the Inter- 
changeable Tool Company ? 3 


Objected to as repetition. 


A. Draughtsman and tool-maker, and for a short period fore- 
man. 

123 Q. What, if anything, did Mr. Johnson do towards perfect- 
ing the nipper? 

Objected to as plainly not within witness’ knowledge. 


A. All I ever knew him to do in the matter was to reduce the 
‘working of the gearing to a perfect shape. 

124 Q. What were Mr. Jolnson’s habits during the time he was 
in the employ of the Interchangeable Tool Company as to temper- 
ance and sobriety ? 


Objected to as immaterial. 


A. Bad in that respect. 
125 Q. Why did Mr. Johnson leave the employ of the company ? 


Same objection. 
A. I discharged him on account of his intemperate habits. 


Defendants’ counsel calls upon complainant’s counsel to produce 
the exhibits making part of Complainant’s Exhibit Interference 
Record, as he desires to use, and must have, before he can complete 

the examination of this witness or any of his witnesses, such 
20 exhibits, and gives complainant’s counsel notice that unless 

he produces such exhibits he will apply to the court to sus- 
pend the examination until such exhibits are produced. 

Complainant’s counsel thereupon states that it was well known 
to defendants’ counsel that those exhibits were on the file in the in- 
terference in this matter-in the Patent Office, at Washington; that 
they have been detained there in consequence of an appeal taken 
by defendants’ counsel from the decision of the Commissioner of 
Patents in said interference to the Secretary of the Interior; that 
defendants’ counsel was fully aware of these facts before he began 
the examination of his witnesses and before Mr. Thomas G. Hall 
was sworn herein and examined. 


It is hereby stipulated between counsel herein that witness shall 
sign his deposition, he having already been sworn, as taken up to 
date, and that his examination shall be resumed as soon as said 
exhibits are produced; and he shall be produced thereafter for 
cross-examination, complainant’s counsel stipulating to produce all 
of such exhibits within his power, and to give defendants’ counsel 
five days’ notice to produce Thomas G. Hall and proceed with his 
examination and cross-examination. 

New York, March 11, 1884. 

THOMAS G. HALL. 


~ 


HORACE BARNARD, 
Complainant's Solicitor. 

AMOS BROADNAX, 
Defendants’ Solicitor. 
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Deposition subscribed and sworn to before me this 11th day of 


March, A. D. 1884. 
J. EDGAR BULL, 
Notary Public, New York County, N. Y., and Special Examiner. 


232 Notice. 


Circuit Court of the United States, Second Circuit, Eastern District 
of New York 


Henry G. TuHompson vs. THomas G. HAtt ef al. 


Sir: You are hereby notified of the arrival at my office of the 
exhibits hitherto filed in the United States Patent Office in the in- 
terference between Thomas G. Hall and Moses C. Johnson; and, fur- 
ther, that you are required to proceed with the examination of your 
witnesses for the defendants in this action, at my office, at No. 98 
Broadway, New York city, on Saturday, the 29th day of March, 1884, 
at 11 o’clock a. m. of that day. 

Yours, etc., HORACE BARNARD, 
Complainant’s Solicitor, 98 Broadway, New York. 


Dated New York, March 24, 1884. 


To Amos Broadnax, Esq., respondents’ solicitor, 8 Pine street, 
New York. 


233 N. Y., March 29, 1884—11 o’clock a. in. 
Parties meet pursuant to foregoing notice. 

Present: Same counsel, same witness. 

Counsels for complainant and defendants agree that the box was 
received from the Patent Office purporting to contain the exhibits 
in the interference between Thomas G. Hall and Moses C. Johnson; 
that said box was opened in the presence of counsel for respective 
parties, and was found to contain the following exhibits used in said 
interfence, and none others, viz: 


Hall's Exhibit No. 1 (drawing). 
No. 2 (drawing of Kennedy patent). 


. ° Nos. 3 and 38x (handles of old nipper). 

ae " No. 4 (old nipper jaws). 

¥ ” No. 5 (old nipper side plates). 

n 2 No. 6 (specification and drawing of Hall’s patent, 

| No. 64664). 

- ? No. 7 ae and drawing of Hall’s patent, 
No. 209,677 

* . No. 8 (old nipper). 

- % No. 9 (Judge’s sketch). 

. No. 10 not found in the box. 

. “ No. 11 (copy French patent). 

. . No. 12 (copy specification and drawing of Johnson’s 
patent). 


é oe No. 13 (letter from F. A. Prescott). 
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Hall’s Exhibit No. 14,15 (specification and drawing prepared by 
Broadnax.) 


7 “ No. 16 (nipper with pin gearing between the handles, 
not found in the box). 
a n No. 17, 18 (nipper jaws). 
i i No. 19 (milling-vise jaws). 
3 ¥ No. 20 (completed nipper). 
‘ec ¢¢ ¢é Tem plates.” 
: . “ Drop Forgings.” 
234 Johnson’s Exhibit A (circular of Interchangeable Tool Com- 
pany). 
“ s B (sketch on card). 
. ie C (skeleton model). 
as rT D 66 66 
- : E (letter). 
7 “ F (agreement between Interchangeable 


Tool Company and Gustam). 


It is agreed between counsel that the said exhibits remain in the 
custody of complainant’s counsel, to be produced by him from time 
to time for the inspection of defendants’ counsel until they are put 


in evidence in this cause. 
HORACE BARNARD, 
Complainant’s Solicitor. 
AMOS BROADNAX, 
Defendants’ Solicitor. 


126 Q. In answer to Q. 47 you state that you first conceived the 
idea of connecting the nipper handles by a gearing the first of Jan- 
uary, 1877. Please to state why you did not embody that idea in 
your patent of November 5, 1878. 


Objected to as calling for reasoning and argument. 


A. My idea, in the first place, was that it would add considerably 
to the expense of manufacturing the tool. I also thought that by 
making them perfectly uniform it would be unnecessary. 

127 Q. I read to you Q. and A. 103 and 104: 


“State, if you please, when you first heard that Mr. Johnson made 
any claim to any invention or any improvement upon your nipper. 
“A. About October, 1880. 
235 “From whom did you first hear it? 
“A. Henry G. Tompson, the complainant here.” 


Before you got this information from Henry G. Thompson had 
you already had an application prepared for a patent in the United 
States ? , 

Objected to, as such application must be in writing and must be 
produced or accounted for, and irrelevant and immaterial. 


A. I had. | 
128 Q. Please to examine the papers now shown you, marked 
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-“ Hall’s Exhibits Nos. 14 and 15, J. E. B., October 12,1881,” being 
the same exhibits that were used in the interference between Hall 
and Johnson, and state, if you please, what they are. 

A. It is the petition, specification, and drawing I referred to in 
my previous answer. 

129 Q. State, if you please, who prepared that application. 

A. Mr. Amos Broadnax. 

130 Q. When was it prepared ? 

A. During the month of July, 1880. 

Papers offered in evidence and marked Defendants’ Exhibit Hall’s 
Application Prepared by Broadnax, J. KE. B., Sp. Ex’r, March 29, 
1884. 

131 Q. Please to state whether this specification and petition is 


signed by you, and when and where. 
A. It is signed by me—signed at Milford, Conn., during the 


month of July, 1880. 
132 Q. Plesse to carefully read that specification and say whether 


you find anything in it appertaining to the lips over the ends of 
the spring coming together, so as to form a bridge over the top of 
the spring. 

Objected to, as the writing speaks for itself and 1s in evidence. 


236 A. I have read it and I do not find anything in reference 
thereto. 

133 Q. State, if you please, who the inventor is of the nipper 
illustrated, described, and claimed in that specification and draw- 
ing. 

Objected to as calling for a conclusion of law from other facts. 


A. Iam. 

134 Q. At the time that specification and drawing was made and 
signed by you had you heard from Mr. Moses C. Johnson or any one 
else that he claimed to be the inventor of the whole or any part of 
the nipper illustrated and described therein? 


Objected to as irrelevant and immaterial. 
A. I had not. 


Adjourned until Thursday, April 3d, 1884, at 1 p. m., at same 
place. 
| New York, April 3d, 1884—1 o’clock p. m. 
Parties meet pursuant to adjournment. 

Present: Same counsel, same witness. 


Direct examination of Mr. HALL continued: 


135 Q. Referring now to the application for the patent prepared 
by Broadnax, and which has been put in evidence as Defendants’ 
Exhibit Application Prepared by Broadtiax, please to state whether, 
at the time you signed said application, you also swore to it. 


; 
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Objected to because defendant is not at liberty to manufacture 
evidence for himself. 


A. I did. 
237 136 Q. Was the affidavit annexed to the papers at the time 
you signed it and swore to it? 


Same objection, and also impertinent. 


A. The affidavit was with the papers. I don’t know whether it 
was attached to the paper. 
137 Q. Where and before whom did you swear to it? 


Objected — as irrelevant and impertinent. 


A. Sworn to before Judge Fowler, at Milford, Conn. 
138 Q. After you had executed that paper, as you — sworn, to 
whom did you give them, if any one? 


Objected to as irrelevant. 


A. I gave them to William Q. Judge, with instructions to deliver 
them to Mr. Amos Broadnax. 

139 Q. State, if you know, in whose possession these papers were 
after you gave them to Mr. Judge down to the time they were put 
in evidence in the interference case. 

A. I saw them in Mr. Broadnax’s possession. I have no further 
personal knowledge. 

140 Q. Did vou ever have them in your possession after you gave 
them to Mr. Judge? 

A. No. 

141 Q. State, if you know, why they were not filed in the Patent 
Office. 


Objected to as calling for hearsay. 


A. Because no money was forthcoming to pay the fees. 
142 Q. Do you mean by that that the company had no money to 
pay the fees? 


Objected to as irrelevant. 


A. I do. 
238 143 Q. Referring again to the lips or projections over the 
upper end of the nipper of the patent in suit, state, if you 
please, what, if any, discussion you had with Mr. Johnson or with 
any officer of the Interchangeable Tool Company as to the impor- 
tance of making the lips or projections long enough to come together 
and form a bridge, as described in the patent. 


Objected to as incompetent, irrelevant, and making evidence for 
himself. 


A. I never discussed the subject or had any conversation with 
Mr. Johnson in reference to the matter, and never spoke to any 
officer of the company until within a few weeks from this time. 

144 Q. State-whether you obtained a patent for this nipper of the 
patent in suit in France. 


19—186 
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Objected to as irrelevant. 

A. [ did. 

145 Q. State when you first took measures to obtain a patent for 
this nipper in France. | 


Objected to as to “taking measures.” 


A. The first step taken, to my recollection, was a resolution passed 
by the board of directors of the Interchangeable Tool Company 
directing an application to be made fora patent in France and other 
countries; that was in October, 1879? 


Answer objected to, as the resolution, being in writing, should be 
produced. 


146 Q. Please to examine the papers now shown you and state 
if you recognize them as the specification and drawing making part 
of the French patent. 


Objected to as leading. 
239 A. I recognize them as such. 


Papers offered in evidence and marked Defendants’ Exhibit Hall’s 
French Patent (being Hall’s Exhibit No. 11 in the interference case), 
J. E. B., Sp. Ex’r, April 3, 1884. 

147 Q. How does the nipper, Defendants’ Exhibit Hall’s No. 1 
Nipper, differ in construction from Defendants’ Exhibit Hall’s No. 2 
Nipper? 

Objected to because it has not been shown when these two ex- 
hibits were made, by whom made, and for what purpose, and as 
irrelevant and improper. 


A. The No.1 nipper differs from the No. 2 nipper in the method 
of connecting the handles. The prong and notch is dispensed with 
in the No.1 nipper and a recess substituted in both handles, in which 
is inserted a movable pin. 

148 Q. Are all of the No. 1 nippers manufactured by the Inter- 
changeable Tool Company manufactured like Defendants’ Exhibit 
Hall’s No. 1 Nipper? 

A. All of that size have been made in that way. 

149 Q. How does the nipper, Defendants’ Exhibit Hall’s No. 6 
Nipper, differ in construction from Defendants’ Exhibit Hall’s No. 2 
Nipper? 

Objected to on the same grounds as to Q. 147. 


A. It differs in that the projecting lip and notch used in the No. 

2 nipper for holding the spring is entirely dispensed with, the spring 

in the No. 6 being held in position by a recess directly ‘under the 

cutting edges of the jaws. A further difference consists in jam-nuts 
being used on the threads of the screws. 

150 Q. Are all the No. 6 nippers manufactured by the 

240 Interchangeable Tool Company like Defendants’ Exhibit 

Hall’s No. 6 Nipper? 


J. 
ar 
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Objected to as irrelevant. 


_A. All like the exhibit. The exhibit is a sample of ali of that 
size. 

151 Q. Have you, or either of your codefendants, so far as you 
know, manufactured any nippers like either of the exhibits—Hall’s 
Nipper No. 1, Hall’s Nipper No. 2, Hall’s Nipper No. 6—excepting as 
officers of the Interchangeable Tool Company and for that com- 
pany ? 

Objected to as irrelevant and incompetent. 


A. I have not, and, to the best of my knowledge and _ belief, my 
codefendants have not. 


Defendants’ counsel calls upon complainant’s counsel to produce 
the model, “Johnson’s Exhibit C,” referred to in the Interference 
Record, which he has put in evidence, for the purpose of being put 
in evidence now in this case, to the end that he may examine the 
witness now under examination upon that model, and gives him 
notice that he cannot proceed with the examination unless such ex- 
hibit 1s produced in evidence and put in the custody of the exam- 
iner. 

Complainant’s counsel produces the model, “ Johnson’s Exhibit 
C,” in question, and states that it is one of complainant’s exhibits. 
He offers the same to defendants’ counsel in order that he may ex- 
amine defendant Hall as a witness thereon, but declines to part with 
the possession of his said exhibit,“ Johnson’s Exhibit C.” 

Defendants’ counsel responds that the examiner is entitled to the 

custody of exhibits, and that he hasa right to have all the 
241 exhibits in the custody of the examiner, to the end that either 

of the parties may have their experts examine them at any 
time without visiting the counsel’s office of the opposing party, but 
that he will proceed with his examination as far as he can, and that 
in the event that he wants the exhibit to examine with his expert 
he will insist upon its being produced to the examiner for that pur- 
pose. 
Complainant’s counsel accedes, but points out the fact that the 
examiner now occupies office with defendants’ counsel. 


152 Q. Please to examine the skeleton model now shown you, 
marked Jolhnson’s Exhibit C, being the same exhibit offered in evi- 
dence on behalf of Johnson in said interference, and state whether 
you were present at the examination of Moses C. Johnson at the 
time that model was put in evidence in the interference case. 


Objected to as immaterial. 


A. I was. 
153 Q. State whether you examined that model at that time. 


Same objection. 

A. I did. 

154 Q. State whether the model is the same now as it was at that 
time. | 
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A. I notice one difference, that the letter “‘W,” scratched on one 
of the jaws, was not there when it was first produced. I do not 
notice any other difference. 

155 Q. State when you first saw that model. | 

A. On the day it was first produced in the interference case. I 

can’t recall the date. It was the day it was put in evidence. 
242 156 Q. Are you positive that you never saw that model in 
the works of the Interchangeable Tool Company ? 

A. Iam. 

157 Q. State whether it would be possible to make the skeleton 
jaws of Johnson’s Exhibit C of the old forgings of the Interchange- 
able Tool Company—I mean, of course, tbe forgings that were made 
in the dies of the company before they were altered, as you have 
testified. 

A. I think not. 

158 Q. Would it be possible for the die-sinker to sink the dies to 
make the jaw forgings in by the skeleton jaws of this Johnson Ex- 
hibit C? 


Objected to because he is not shown to be an expert in such mat- 
ters. , 


A. No. 

159 Q. Please to examine the templates now shown you, and state 
if you know what they are. 

A. They are the jaw templates for the No. 2 nipper belonging to 
the Interchangeable Tool Company. 


Templates offered in evidence and marked Defendants’ Exhibit 
Templates, J. E. B., Sp. Ex’r, April 3d, 1884. 


160 Q. State if you know by what model these templates were 
made. 

A. The model known as the Jencks model, about which I have 
testified. 

161 Q. State who made these templates. 

A. They were made, to the best of my knowledge and belief, by 
Mr. E. A. Whittlesey. 


Objected to as héarsay. 


162 Q. Were they made before the dies were altered, as you have 
testified ? 


Objected to as calling for hearsay. 


243 A. They were. 


163 Q. Were the milling-vise jaws and the mills for the 
No. 2 nipper made by these templates ? 


Objected to as not having been shown that he knew. 


A. They were. I know it. 

164 Q. Please to try the templates upon the jaws of Johnson’s 
Exhibit C, and state whether those jaws have been milled in the 
milling tools and milling-vise jaws of your No. 2 nipper. 
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Objected to as immaterial. 


A. One of the jaws has certainly been milled by a gang of mills 
used for milling the jaws of the No. 2 nipper. The milling marks 
are plainly visible on the jaw. 

165°Q. Please to produce the milling-vise Jaws in which the jaws 
of your No. 2 nipper were milled down to October, 1879. 

A. I now produce such milling-vise Jaws, being the same vise 
jaws as were in evidence in the interference case as Hall’s Exhibit 
No. 19. 


Vise jaws offered in evidence and marked Defendants’ Exhibit 
Milling-Vise Jaws, J. E. B., Sp. Ex’r, 3 Ap’, 1884. 


166 Q. Please to try the skeleton jaws of Jolnson’s Exhibit C in 
these milling-vise jaws and state whether, in your opinion, they 
have been milled in those vise jaws, and give such reason as you 
may have for any opinion you may express. 


Objected to as calling for an opinion; also for reason and argu- 
ment, and a conclusion therefrom. 


244 A. In their present shape they could not be milled in vise 
jaws. They have been filed down since the milling on the 
sides. I believe that the jaws were milled in these vise jaws, but it 


was done from forgings. 


Move to strike out answer, as it relates to belief or expresses hear- 
say. 


I mean that the jaws were milled from forgings before they were 
filed down on the sides. 


Objected to as hearsay. 


Defendants’ counsel requests examiner to call witness’ attention 
to his omission to answer that portion of the question which calls 
for “ the reason for his opinion.” 


Witness, under objection from complainant’s counsel, continues: 

The reason for my opinion is that the jaw has been milled beyond 
a doubt, and that it could be only held in the vise jaws for milling 
while in the shape of a rough forging. 

167 Q. Do the edges of the skeleton jaws conform exactly to the 
shape of the milling-vise Jaws ? 


Objected to as immaterial. 


A. They do, as nearly as it is practical to have them ; there must 
be a little clearance to protect the milling tools. 


Adjourned until Friday, April 4, 1884, at 1 o’oclock p. m., at 
same place. 
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New York, April 4, 1884—1 o’clock p. m. 
Parties met pursuant to adjournment. 
Present: Same counsel, same witness. 
Direct examination of Mr. THomas G. HALL continued : 


168 Q. In answer to question 157 you say you think it would’-not 

be possible to make the skeleton jaws, Johnson’s Exhibit C, 
245 ~=of theold forgings. Please to state why you think that would 
not be possible. 


Objected to as calling for an opinion, argument, and being cross- 
examination, and because witness’ answer was, “I think not,” to a 


leading question. 


A. Because there was not sufficient stock or metal to clear up 
under the milling tools at the point where the lip projects over the 
spring and also on the shank of the Jaw—TI mean as regards length 
of the latter. 

169 Q. Do you mean that the old forging was too short and too 
narrow to produce the jaw of the skeleton model ? 


Objected to as leading. 


A. I do. 

170 Q. In answer to question 76 you say that after the model 
nipper was completed, as you have stated, that “the next step taken 
was the making of templates from that model. These templates 
were used for the purpose of making the milling tools and mill.” 
Please to state whether Defendants’ Exhibit Templates that were 
put in evidence yesterday are the templates referred to in the an- 
swer I have quoted. 

A. They are. 

171 Q. And state, also, whether Defendants’ Exhibit Milling-Vise 
Jaws are a part of the milling tools referred to in that answer. 

A. They are. 

172 Q. In answer to questions 70 and 71 you say that the pins 
were put in the handles of the nipper opposite the fulera by way of 
experiment. Please to state now what the object of that experiment 
was. 

Objected to, because the questions recited were leading and an ex- 

pression of the understanding of defendants’ counsel, and the 
246 answer of witness to each of same was “ It was.” 


A. The principal object in having it done at that time was to 
show Mr. J. F. Oliver and Mr. William Q. Judge that the tool 
would work properly in that way. 

173 Q. You mean with a gearing between the handles ? 


Objected to as leading. 


A. I do. 
174 Q. Please to examine the handles now shown you and state 
if the nipper handles heretofore referred to by you in your testi- 


ew 
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mony, in which the pins were put for the purpose of experiment, 
as you have testified. | 

A. They are the identical handles. 

175 Q. State whether those are the same handles that were put 
in the interference case as Hall’s Exhibits 3 and 38x. 

A. They are. 


Handles offered in evidence and marked Defendants’ Exhibit 
Nipper Handles, J. E. B. Sp. Ex’r, 4 Ap’l, 1884. 


176 Q. What was Hall’s Exhibit No. 4 in the interference case ? 

A. That was a No. 2 size nipper, with pin gearing connecting the 
handles. 

177 Q. State when the pin gearing was put in the handles of 
that nipper referred to in your last answer. 


Objected to as repetition. 
A. About the latter part of April or the first part of May, 1879. 
Objected to, whole answer, as hearsay. 


247 179 Q. Who put the pins in? 
A. I believe Mr. James M. Adams; I heard him say he 
did. 


Defendants’ counsel here states that he cannot put in evidence 
the nipper referred to by the witness in his last answers for the 
reason that it has not been returned from the Patent Office, but he 
engages to put it in in case he can get possession of it, and reserves 
his right to do so. 

Complainant’s counsel consents that he may do so, on proper 
identification of said Exhibit No. 16, interference. 


179 Q. Please to examine the nipper now shown you and state 
whether you recognize it as Hall’s Exhibit No. 20 in the interfer- 
ence case. 


A. I do. 


Nipper offered in evidence and marked Defendants’ Exhibit 
No. 20. 


180 Q. I place in your hands Exhibit No. 18 and Exhibit Drop 
Forging in the interference case. State whether they are the drop 
forgings referred to by you in your testimony as having been made 
in the new dies. 


Objected to, not having been so testified to by witness of his own 
knowledge. 


A. They are drop forgings made in the new dies. I[ am not 
positive whether I have testified to this before or not in this case. 
I have previously done so, however. 

181 Q. State of what parts of the nipper they are the drop forg- 
ings. 

A. Jaw and handle of No. 2 nipper. 
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Drop forgings offered in evidence and marked Defendants’ 
248 Exhibit Drop Forgings, J. E. B., Sp. Ex’r, April 4, 1884. 

Complainant’s counsel states that he finds in the lists of ex- 
hibits forwarded from the Patent Office, filed there by Thomas G. Hall 
in the interference case, Hall’s Exhibit No.17, J. E. B., notary public, 
Dec. 10, 1881, testified to by this witness in that case as one of the 
pair of nipper jaws, and complainant’s counsel calls upon defend- 
ants’ counsel to put it in with the other nipper jaw, Hall’s Exhibit 
No. 18, J. E. B., notary public, Dec. 10, 1881. 

To which defendants’ counsel responds that he knows of no rea- 

son why the exhibit should be put in, and declines to put it in and 
leaves complainant’s counsel to put it in if he chooses to. 


182 Q. Was the nipper made by J. H. Jencks & Co. and as altered 
by the Interchangeable Tool Company, as you have stated, known 
as the model nipper of the company ? 


Objected to because it is cross-examination and this tnodel has 
not been produced. 


A. It was. 

183. Q. Whose business was it to take charge of the nipper and 
have it in safe keeping? 

A.. The foreman of the shop. 

184 Q. Referring now to Johnson’s Exhibit C, state, if you please, 
whether the projections over the top of the spring come together 
when the jaws of the nipper are closed. 


Objected to as immaterial. 


A. They do not. 
249 185 Q. What, if any, importance did you or do you or any 
of the officers of the Interchangeable Tool Company attach 
to the lip over the head of the spring projecting any further than 
is just necessary to hold the spring in position? 
Objected to as leading and calling for hearsay, and immaterial. 


A. As far as I am concerned, I attach no importance whatever to 
it. I think the officers of the company agree with me, for I have 
never heard any of them attach any importance to it. 

186 Q. State when the first forgings were delivered to the Inter- 
changeable Tool Company that were made in the new dies for the 
jaws and handles of the nipper. 


Objected to, as it is not shown that witness knows. 


A. About the first of June, 1879. 

187 Q. State whether you were present at the examination of J. 
M. Adams in the interference case when Johnson’s Exhibit D was 
put in evidence. 

A. I was. 

188 Q. Please to state whether the model now shown you is that 
Exhibit D. 

A. To the best of my belief, it is. 
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189 Q. State how that model differs in principle, purpose, and 
mode of operation from Johnson’s Exhibit C. 


Objected to as not being an expert. 


A. It does not differ in principle ; is somewhat more complicated 
in the construction of the gearing, ete. I notice an absence of the 
projecting lip which holds the spring, the notch being there, how- 

ever, for the purpose of holding the spring. 
250 190 Q. State, if you please, what experience you have had. 
as a mechanic. 
. A. I have been a mechanic since boyhood; never in any other 
occupation that I can recall. 

191 Q. In what department of mechanics have you been at work ? 

A. Iam by trade a piano-forte maker, but I have been engaged 
about twelve or fifteen years in the manufacture of tools, more par- 


ticularly cutting nippers. 

192 Q. Have you in that time made yourself thoroughly familiar 
with the actual pe of making tools, and especially cutting 
nippers? 


Objected to as leading. 

A. I have. 

193 Q. And with all the machinery and tools used in their man- 
ufacture ? 

A. Yes. 

194 Q. I read to you questions and answers 105 and 104. 

Counsel reads: 

State, now, the occasion upon which Mr. Thompson told you that 
Mr. Johnson claimed to be the inventor of the nipper or any part 
of it. 


Objected to as immaterial. 
‘A. The occasion was a meeting of some of the creditors of the 


Interchangeable Tool Company, held in the company’s office at Mil- 


ford, Conn., in October, 1880. 
195 Q. What did Mr. Thompson say to you upon that occasion 


respecting Mr. Johnson’s claim to the nipper? 
Same objection. 


A. He tcld me that he had bought a patent which Mr. 
251 Johnson had obtained, and that he had bought it for the pro- 
tection of the company, meaning the Interchangeable Tool 


Company. 

Last part of answer objected to. 

196 Q. What did Mr. Thompson say Mr. Johnson’s patent was 
for? 

Objected to, the patent being in evidence. 


A. It was for an improvement, he said, upon the nipper. 
20—18b6 
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or 


197 Q. Was Mr. Thompson a stockholder of the Interchangeable 
Tool Company at the time? 


Objected to as immaterial. 


A. I cannot recollect positively, but I can tell by reference to mem- 


oranda or to the company’s books. 
198 Q. Was Mr. Thompson aware of the extent to which the com- 


pany had been manufacturing these nippers ? 
Objected to as immaterial. 
A. He certainly must have been, as his own private business was 


carried on in the same building and he was there every day, as 


near as I can recollect. 
199 Q. Did he make any claim against the company for the use 


of the patent ? 
Same objection. 


A. Never, tomy knowledge, unless the commencement of legal 


proceedings constitutes a claim. 
200 Q. Well, did he make any claim before the commencement 


of his legal proceedings ? 
Same objection. 


A. Not to my knowledge. 
252 201 Q. What were the business relations between the Inter- 
changeable Tool Company and Mr. Thompson ? 


Same objection. 


A. He was a stockholder up to a certain date, which I cannot fix 
without reference to books or memoranda, after which he was the 
owner of the driving machinery in the factory at Milford, which 
machinery he leased to us for the purpose of carrying on our busi- 
ness. When we left Milford the business connection ceased. 

202 Q. Has Mr. Thompson ever manufactured any of these nip- 

ers ? 
: A. Not to my knowledge. 
203 Q. Has he to your information and belief? 


Objected to as calling for hearsay. 


A. No. | 
Adjourned until Monday, April 7, 1884, at 1 p. m., at same place. 


New York, April 7, 1884—1 p. m. 
Present: Same counsel, same witness. 


Direct examination of Mr. Haun continued : 

204 Q. Referring now to Defendants’ Exhibit Milling-Vise Jaws, 
state whether they are the first vise Jaws the Interchangeable — 
Company had or used in the manufacture of their nipper. 

A. They are. — 
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205 Q. State whether you or the Interchangeable Tool Company 
had or used any milling-vise jaws or mills in the manufacture of 
your nipper out of the old forgings. 

A. No; neither I nor they did. 
259 206 Q. Were all of the nippers that were made by you or 
the company of the old forgings made by hand—I mean with- 
out the aid of milling tools? 

A. Yes; they were. 

207 Q. Please to look at the nipper jaw I now show you and 
state whether you recognize it as Hall’s Exhibit No. 17 in the inter- 
ference. 

A. I do. 


' Nipper jaw offered in evidence and marked Defendants’ Exhibit 
No. 17, J. E. B., Special Ex’r, April 7, 1884. 


__ 208 Q. Look at the nipper jaws now shown you and state if you 
identify them as Hall’s Exhibit No. 4 in the interference. 


Nipper jaws offered in evidence and marked Defendants’ Exhibit 
No. 4 Nipper Jaws, J. E. B., Special Ex’r, April 7, 1884. 


Sa Q. State who made those jaws, where they were made, and 
when. 

A. I made them in January, 1879, at the shop at No. 57 Hudson 
street, New York. 

210 Q. How was the spring put in between those jaws? 

Objected to on the ground that no spring was ever shown to be 
there. : 

A. The spring was seated where the notches appear on the inside 
of the jaw. 

211 Q. What were the holes made for that appear in the notches 
of those jaws? 

A. For the insertion of a pin, which extended over the open space 
between the two Jaws. 

212 Q. Did the upper end of the spring abut up against the lower 
side of that pin? 

A. It did. 
254 213 Q. Was that pin intended as a substitute for the pin 
in the handles of the nipper now used to keep the cutting 

edges of the jaws from slamming together ? 

A. There is no pin in the handle; there isa screw. It was an 
experiment in that direction. Ishould say it was a part of the object 


in putting in that pin. 
214 Q. Please examine the nipper side plates now shown you and 
state if you recognize them as Hall’s Exhibit No. 5 in the interfer- 


ence. 
A. I do. 


Side plates offered in evidence and marked Defendants’ Exhibit 
No. 5, side plates, J. E. B., Sp. Ex’r, April 7, 1884. 
215 Q. State whether Defendants’ Exhibit No. 4, nipper jaws, De- 
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fendants’ Exhibit No. 5,side plates,and Defendants’ Exhibit Nipper 
Handles (put in evidence on April 4, 1884) are all parts of the same 
nipper. 


Objected to as leading. 


A. They are. 

216 Q. State whether you identify the nipper now shown you as 
Hall’s Exhibit No. 8 in the interference. 

A. Ido. 


Nipper offered in evidence and marked Defendants’ Exhibit No. 
8, old nipper, J. E. B., Sp. Ex’r, April 7, 1884. 


217 Q. Look at the specification and drawing now shown you 
and state if you recognize it as Hall’s Exhibit No. 6 in the interfer- 


ence. 
A. I do. 


Specification and drawing offered in evidence and marked De- 
fendants’ Exhibit Hall’s Patent of March 14, 1867, J. E. B., Sp. 
Ex’r, April 7, 1884. 

250 218 Q. Look at the drawing now shown you and state if 
you identify it as Hall’s Exhibit No. 1 in the interference. 

A. I do. 


Drawing offered in evidence and marked Defendants’ Exhibit 
No. 1, Johnson’s drawing, J. E. B., Sp. Ex’r, April 7, 1884. 


219 Q. Look at the sketch now shown you and state if you 
identify it as Hall’s Exhibit No. 9 in the interference. 
A. I do. 


Sketch offered in evidence and marked Defendants’ Exhibit No. 
9, lead-pencil sketch, J. E. B., Sp. Ex’r, April 7, 1884. 


220 Q. Look at the specification and drawing now shown you and 
state if you recognize it as Hall’s Exhibit No. 12 in the interfer- 


ence. 
A. I do. 


Specification and drawing offered in evidence and marked De- 
fendants’ Exhibit No. 12, Johnson’s patent, J. E. B., Sp. Ex’r, April 
7, 1884. 

221 Q. State if you recognize the drawing now shown you as Hall’s 
Exhibit No. 2 in the interference. | | 

A. I do. 


Same offered in evidence and marked Defendants’ Exhibit No. 
2, drawing Kennedy nipper, J. E. B., Sp. Ex’r, April 7, 1884. 


222 Q. State if you recognize the specification and drawing now 
shown you as Hall’s Exhibit No. 7 in the interference. 
A. I do. 


956 Same offered in evidence and marked Defendants’ Exhibit 
No. 7, Halls patent of November 5, 1878, J. E. B., Sp. Ex’r, 
April 7, 1884. 
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223 Q. State if you recognize the letter now shown you as Hall’s 
Exhibit No. 13 in the interference. 
A. I do. 


Letter offered in evidence and marked Defendants’ Exhibit No. 
13, Prescott’s letter, J. E. B., Sp. Ex’r, April 7, 1884. 


Direct examination closed. 


Cross-examination by Mr. BARNARD: 


224 X Q. Have you been sworn and examined as a witness in the 
interference regarding the priority of the invention of the nipper in 


‘question, between yourself and Moses C. Johnson as parties ? 


A. I have. 

225 X Q. Look at the printed book now shown you and tell me 
what it 1s. 

A. It is the printed testimony as taken in behalf of one Thomas 
G. Hall in the interference case; my testimony is found on pages 4 
to 40, both inclusive ; also on pages 116 to 154, both inclusive. 

226 X Q. Is what you testified to on that interference true ? 

A. It is. 

227 X Q. In answer to Q. 212, which I read you, say, “ It did.” 
How was that spring fastened, if at all? 


Counsel reads Q. 212. 


A. It was unfastened. 
28 X Q. Was there ever a spring between those two jaws? 
A. There was. 


207 229 X Q. Was that pair of jaws ever a part of a finished 
nipper ? | 
A. Yes. 


230 X Q. What has become of the rest of that nipper ? 

A. The spring and screws have been lost; the other parts have 
been placed as exhibits in this case. 

231 X Q. Name the exhibits you refer to. 

A. Defendants’ Exhibits Nipper Handles, April 4, 1884; No. 4, 
nipper jaws, April, 1884, and No. 5, side plates, same date. 

232 X Q. How many pairs of nippers like this one was ever made? 

A. That is the only one exactly like that, I think. 

233 X Q. Did you do all the work on this nipper ? 

A. No. 

234 X Q. Who, besides you, worked on it? 

A. The drop forgings were made by the Colt’s Arms Company. 
I had some assistance from a man named Conners 1a filing up the 
handles. I think Mr. Adams afterwards—that is, after the nipper 
was made—inserted the pins in the handles. 

235 X Q. What particular portion of the work did you do? 

A. Filed up in jaws, drilled the holes in the plates, pins, and 
handles, and fitted the nipper together.. The screws were made by 
the Hartford Machine Screw Company. 
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236 X Q. Who and what was Mr. Adams at this time—while the 
nipper was being made? 

A. To the best of my recollection, Mr. James M. Adams was work- 
ing for Messrs. Jencks & Co., of Centre street, N. Y. 

237 X Q. Can you give the dates between which this nipper was 
begun and finished? If so, do so. a 

A. With the exception of the insertion of the pins forming the 
gearing between the handles, it was begun and finished in the early 
part of January, 1879. 

238 X Q. When were the pins inserted between the handles, and 

where and by whom ? 
258 A. The latter part of April, 1879, at 57 Hudson street, N. 
Y., I believe, by Mr. James M. Adams. 

239 X Q. Was Mr. James M. Adams there in the employ of the 
Interchangeable Tool Company, and in what capacity? 

A. He was; as foreman of the shop. 

240 X Q. You have identified nipper jaws, Defendants’ Exhibit 
No. 17, and also nipper jaws, Defendants’ Exhibit No. 4, in answer 
to QQ. 207 and 208. Which of those two exhibits was made the 
first ? 

A. No. 17 was made first. 

241 X Q. When, where, and by whom was No. 17 made? 

A. That die was forged by the Colts Arms Company about Sep- 
tember or October, 1878. 

242 X Q. When did you first make the acquaintance of Mr. 
Thompson, the complainant, and where and how ? 

A. I think the latter part of 1879, at Milford, Conn., by introduc- 
tion of Mr. Henry S. Rogers, or it may have been his brother, Colo- 
nel Rogers. 

243 X Q. When did you, as president of the company, receive 
from him the driving machinery at Milford, and when did you 
move the shop to Milford? 


Objected to as not cross-examination, inasmuch as the witness 
has sworn that he never purchased any machinery from Mr. Thomp- 
son. 

A. My impression is that the machinery was purchased a few 
weeks prior to the removal of the factory to Milford, the latter being 
about February, 1880. 

244 X Q. What was given Mr. Thompson for this machinery ? 

A. Stock in the Interchangeable Tool Company. That was the 
way in which he became a stockholder. 


Adjourned until April 8, 1884, at 1 p. m., same place. 


Further adjourned, by consent, until April 14, 1884, at 1 p. m., 
same place. 


259 New York, April 14, 1884. 
Further adjournment, by consent, until April 17, 1884, at 
same time and place. 
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New York, April 17, 1884. 
Parties met pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination of Mr. HALL continued: 


245 X Q. How long did Mr. Thompson remain a stockholder of 
the Interchangeable Tool Company ? 

A. I couldn’t answer positively without reference to the company’s 
books. 

246 X Q. About how long? 

A. I should say a year—more or less. 

247 X Q. How much less than a year? 

A. I cannot give any more definite answer without reference, as 
before mentioned. 

248 X Q. Do you know when he ceased to be a stockholder? 

A. Without reference to the books I do not, although I remember 
the occurrence. | 

249 X Q. What occurrence, and when did it occur? 

A. The occurrence I refer to is his transferring the stock back to 
the company. I cannot tell the exact date when it occurred. 

250 X Q. Where was the transfer made? 

A. As near as I can recollect, it was in New Haven. 

251 X Q. Did the company have an office and keep its books 
there? _ 

A. No. 

252 X Q. How, then, was the transfer made? 

A. I think it was done in our attorney’s office—Judge Stoddard’s. 

253 X Q. Question repeated. 

A. I refer in the answer to this question to the arrangements 
made for transferring the stock from Mr. Thompson back to the 

company. 
260 254 X Q. Had Mr. Thompson brought suit against the 
company, and was this transfer back and the surrender of 

the engine and boiler to Mr. Thompson the result of such suit? 


Question objected to as not cross-examination. 


A. Mr. Thompson had brought suit againt the company and had 
attached the boiler and engine, but this transfer was not the imme- 
diate result of these legal proceedings. 

255 X Q. Were these proceedings continued after that surrender 
of boiler and engine and retransfer of stock ? 

A. I think not. 

256 X Q. Where was Mr. Thompson’s office when your company 
was in Milford? 

A. Part of the time in the second story of the company’s building 
in Milford ; this time was from the spring of 1880 to the fall of 1880. 

257 X Q. Were you, during that time, ever in Mr. Thompson’s 
office when he was there; if so, how often? 

A. Yes; many times. 
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258 X Q. Did you ever talk with him about the nipper the com- 


pany was then manufacturing? 


A. Yes. 
259 X Q. Was there ever any talk between you and Mr. Thomp- 


son of the difference between that nipper and the one shown In the 
drawing of your patent of November 5, 1878? : 

Objected to as not cross-examination, as impertinent and _ irrele- 
vant. 


A. I can’t recall any such conversation. 

260 X Q. Was nothing ever said about that difference by you or 
Mr. Thoinpson ? 

A. I think Mr. Thompson has spoken to me upon that 
261 subject since he left the company’s building at Milford. I 
cannot fix the date. 

261 X Q. Did you not speak to him about it at Milford ? 

A. Not that I can remember. 

262 X Q. Can you state when Mr. Thompson spoke to you about 
this? 

A. I think it was in Mr. Broadnax’s office in New York. 

263 X Q. Anywhere else? 

A. Not that I can remember. 

264 X Q. Did you ever speak to Mr. Thompson about this im- 
proved nipper—tell him anything about the progress of improving 
it? State the first time. 

A. I spoke about the patent claimed by him shortly after le had 
informed me that he possessed it, but I can’t recall any conver- 
sation with him in reference to the progress of improving it. The 
nipper was improved when he first saw it, when I showed it to him 
in the early part of 1880. 

265 X Q. What did you say when you showed him the nipper? 

A. I ean’t recall the exact conversation; I merely exhibited it to 
him. 

266 X Q. Did you ever say anything to him in Milford about 
Johnson’s claiming to have made any improvements on the nipper ? 

A. I did. 

267 X Q. When and where did you say this, and what did you 
say? 
A. In the company’s building at Milford, during the fall of 1880. 
I denied the right of Mr. Johnson to any such invention. I told 
Mr. Thompson that I was the inventor of the improvements; I 
cannot recall the precise words used in the conversation. 

268 X Q. In what part of the company’s building did you say 
this? 

A. In the company’s office, I think. 

269 X Q. Who were present? 
262 A. I think on one occassion Mr. J. F. Oliver was present. 
I think Mr. Henry 8. Rogers was present at the same time ; 
at another time I think William Q. Judge was present. 

270 X Q. Did you not have conversations on this subject with 

Mr. Thompson in his office? 
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A. Possibly. 

271 X Q. Cannot you be more positive in your answer; and, if 
not, why not? 

A. I cannot, because I cannot distinctly remember. 

272 X Q. In the many visits which you say you paid to Mr. 
Thompson in his office did not you talk with him about these 
claims of Johnson? 

A. I cannot recall any. I visited him there a great many times 
in a friendly way, when no business matters were spoken of. 

273 XQ. Did you not tell him you had a patent for the im- 
proved nipper when you bought the engine and the boiler? 

‘A. I told him I hada patent on the nipper, but at that time 
nothing was said about improvements. 

274 X Q. Was anything said about the improvements claimed 
by Johnson, by you or Mr. Thompson, before bringing the attach- 
ment suit for the boiler and engine ? 

A. I think not. 

275 X Q. Did- not Mr. Thompson inform you that you did not 
have any patent for the improved nipper made in Milford ? 

A. Yes; he told me that. 

276 X Q. When did he tell you this? 

A. This was at the time I refer to as having a conversation in 
Mr. Broadnax’s office. I think it was in 1881. 

277 X Q. Did not Mr. Thompson inform you of this before he 
brought the attachment suit? 

A. No. 

278 X Q. Were you not informed of this fact by any one before 
that suit was brought ? 

A. I don’t recall any one’s giving me that information. 
263 279 X Q. Did you not know that Johnson claimed that 
invention before that suit was brought ? 

A. I can’t recall the exact date that the attachment suit was 
brought. The first I heard of Johnson’s having claimed the inven- 
tion was in the latter part of August or first of September, 1880. 

280 X Q. From what source did you learn it? 

A. From Henry G. Thompson. 

281 X Q. Was his the only information you had on that subject? 

A. That was the only information or knowledge I had at that 
time on that subject. 

282 X Q. Do you mean to say that you had not known before 
August, 1880, that Johnson had made those improvements ? 

A. I mean that it was the first knowledge that [ had that Mr. 
Johnson claimed them as his invention. 

283 X Q. Had you not heard any conversation about these im- 

rovements as having been made by him (Johnson) in New York 
and Milford before August, 1880? 

A. I had not. 

284 X Q. Had you never seen any models made by Johnson— 
experimental orother? And, if so, state what ones you had seen. 

A. The only models were the model nipper No. 1, the model 
nipper No. 2, made by Johuson at Jencks & Co.’s, and the model 
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nipper No. 4. I never saw any experimental models made by 
Johnson. 

285 X Q. Did you ever see Johnson’s Exhibit C, either as com- 
* pleted and put in evidence in the interference case or while it was 
being made, before the removal of the company to Milford ? 

A. Never saw it before it was introduced into the interference 
case. 

286 X Q. Did you never see any parts of it before then? 

A. No; not to my knowledge. | 

287 X Q. Did you never hear it spoken of before the removal to 

Milford ? 


264 A. No. 
288 X Q. Do you mean to state that you did not know that 


the improved nipper made at Milford was made differently 
from the model nipper No. 1—the model nipper No. 2—made by 
Johnson at Jencks & Co.’s? 

A. The nipper made at Milford was the same as the models No. 
1 and No. 4, and like the No. 2, madeat Jencks & Co.’s, after it was 
altered by putting the gearing in the handles. | 

289 X Q. State when and where that model No. 1 and that model 
No. 4 was made and by whom. 

A. They were made by Moses C. Jolinson,in the shop in Hudson 
street, New York, in the summer or fall of 1879, and the model No. 
2 was made at Jencks & Co.’s by Moses C. Johnson, in January, 1879. 

290 X Q. State when, where, and by whom and what alterations 
were made in the model No. 2 (Jencks’ model). | 

A. The alterations were made about the Ist of May, 1879, by 
Moses C. Johnson, at 57 Hudson street, and consisted in interlock- 
ing the handles. 

291 X Q. How often were you in the shop in Hudson street dur- 
ing this period of alterations? 

A. Every day. 

292 X Q. Did you see what work was being done in the way of 
making these alterations? Did any one show you any part of the 
work and who showed you? 

A. I saw Mr. Johnson at work on the handles and saw them when 
completed. He dovetailed pieces of metal in the handles where the 
fulcrum is, so as to get stock sufficient to make the prong and notch 
ose forms the gearing. That isthe only alteration on the Jencks 
model. 

293 X Q. What other differences from the Jencks model are in 
ee nipper made at Milford, and by whom were they 
made % 

A. We made the lip over the head of the spring a trifle longer 
when we machined the Jaws, but the model was not altered in that 

respect. 
265 294 X Q. According to what model were the improved 
nippers No. 2 made, and by whom was that model made? 

A. They were made to conform to the Jencks model as altered, 
with the exception that the lip over the spring was a trifle longer. 
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295 X Q. Were these differences exhibited in the drawing of your 
patent of November 5, 1878? 

Objected to, as the patent itself is the best evidence and is in evi- 
dence. 

A. They were not. 

296 X Q. Why did you stamp the improved nippers as patented 
November 5, 1878? 

A. Because [ had a patent on it. 

297 X Q. Were you never informed that these improvements were 


not covered by that? 


not cross-examination. 


Objected to as immaterial 


A. Mr. Thompson told me so. 

298 XQ. When did you first begin to make nippers with milling 
tools? 

A. About the middle of June, 1879. 

299 X Q. When did you change your milling tools, if atall? And 
state what changes you made. 

A. We did not make any. | 

300 X Q. Did you ever change the mills used for the manufacture 
of the nippers by the company ? 

A. Only by duplication when they wore out. 

301 X Q. Look at Defendants’ Exhibit 17 and Defendants’ Ex- 
hibit 18 in the interference case and state, if you know, which was 
made first. 

A. Exhibit 17 was made first. That was made about October, 

1878. ‘The other was made after the first of May, 1879. 
266 302 X Q. Look at Defendants’ Exhibit Hall’s No. 1 Nip- 
per and state when, where, and by what workman that was 
made, and, first, how it came into your hands. 

A. I got it from the Interchangeable Tool Company, during the 
present year, at their factory in Brooklyn; it was made by the dif- 
ferent hands employed there. 

303 X Q. Look at Defendants’ Exhibit Hall’s No. 2 Nipper and 
state how you got it, when, and where,and by what workmen it was 
made. 

A. Same answer as to last question. 

304 X Q. Is Defendants’ Exhibit Hall’s No. 2 Nipper identical 
with all the No. 2 nippers made and sold by the company since July, 
1879? 

A. Yes; it is. 

305 X Q. Does it contain all the improvements claimed to have 
been invented by Moses C. Johnson ? 

A. No; I think not. 

306 X Q. What ones does it not contain ? 

A. The lips projecting over the head of the spring do not close 
the aperture between the jaws, as is claimed by Mr. Johnson—that 
is, when the cutting edges are together. It contains all the rest, as 
I understand by reading Mr. Johnson’s patent. 

307 X Q. How much shorter is each lip? 
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A. One sixty-fourth of an inch or more, judging by eye-sight. 

308 X Q. Do you know when Complainant’s Exhibit 3d was 
made? 

A. I think that it must have been made prior to 1882; my reasons 
for thinking so is because it was stamped with a stamp that has not 
been used in acouple of years; it may have been made longer ago than 
that. The stamp that we are now using, and have been for the last 
two years, is different from the one used on Complainant’s Exhibit 
3d. The present stamp is “ Hall’s pat., Nov. 5, 78 ;” and all of that 
size made since 1878 are stamped in that way. 

309 X Q. Did you not make nippers like Complainant’s Exhibit 

3d after July, 1879? 
267 A. We made them until we went into bankruptcy and 
made an assignment, in August, 1880, in Milford, Conn. We 
afterwards resumed there and in New York. 


Examination adjourned until Friday, April 18, 1884, at same time 
and place. 


New York, April 18, 1884. 
Met pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination of Mr. HALL continued: 


310 X Q. How long was the Interchangeable Tool Company in 
existence before it went to Hudson street, and how long was it 
there? 

A. About four or five months. It was at Hudson street a little 
over a year—leaving there in February or March, 1880. 

311 X Q. I read you Q. 26 and the answer and ask whether you 
had any written agreement with Jencks & Co.? 


(Counsel reads:) 


A. No. 

312 X Q. With whom did you make the agreement with Jencks 
& Co.? Give his name. 

A. With Mr. Jencks; I think his initials are “ J. H.” 

3138 X Q. What did you say to him? 

A. I asked him if he would make a model nipper, showing him, 
at the sane time, another nipper and telling him I wanted it made 
somewhat differently from the one I showed him. These may not 
be the exact words, but it is the substance of what I said to him. I 
asked him what his terms would be for making it. I also told him 
| I would furnish the different parts to him. 

268 314 X Q. What did he say in reply ? 

A. He said he could ; that his terms would be at the rate of 
six dollars per day for doing the work. This is the substance of the 
conversation. 

315 X Q. What nipper did you show him? 

A. One of the models. I think it had been made by Mr. Crane. 
It might possibly have been one of the nippers made by hand, about 
which I have testified. ; 
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316 X Q. Can’t you be positive in your answer? 

A. I feel almost certain that it was one of the models made by 
Mr. Crane. 

317 X Q. What became of this model ? 

A. I do not know. 

318 X Q. Was it not returned to you? 

A. 1 don’t know that it ever went out of the possession of the com- 
pany except bv loss. 

319 X Q. Did you not leave it with Jencks & Co.? 

A. I think not. 

320 X Q. Why do you give the answer you do to X Q. 318, “ ex- 
97) 

A. Because I do not remember it ever having been given to any 
one. I simply showed it to Mr. Jencks. 

321 X Q. Was it not necessary that Jencks & Co. should have it 
in order to make any changes in it? 

. No. 

322 X Q. State what words you used in telling Mr. Jencks what 
changes you required. 

A. I could not give the words exactly. 

323 X Q. Give them as nearly as you can. 

A. I told Mr. Jencks that the model I had was an imperfect one 
and I wanted him to make it perfect in its proportions, so as to serve 
as a standard for our work in future. It 1s impossible for me to re- 
call the precise words or the extent of the conversation. What I 
have given is about the substance of the conversation. This con- 
versation occurred in the fall of 1878. 

o24 X Q. How often were you at Jencks & Co.’s on that business? 

A. A dozen or more times, I should say. 
269 325 X Q. Who did you see there during those ealls? 

A. I saw Mr. Jeneks, but most of the time I think I saw 
Moses C. Johnson. 
326 X Q. And was the so-called Jencks model the result ? 
A. Yes. 
327 X Q. Did you leave the model made by Mr. Crane with Moses 
Johnson ? 
A. No. 
328 X Q. Did you carry it to Jencks & Co. after the first time you 
called there? 

A. I don’t remember having done so; don’t think I did. 

329 X Q. What alteration in it did you require? 

A. Tney consisted mostly in the shape (outline) and the accuracy 
of the work. The shanks of the jaws were made a little longer for 
the purpose of increasing the leverage. [he main point was to get 
it perfect in measurement and make the parts interchangeable. 

330 X Q. What was the shape of the spring in the Jencks model ? 
Was it like that shown in the drawing of your patent of November 
5, 1878, and was it fastened in the same manner? 

A. It was V-shaped spring. It was nut like the one shown in the 
patent of November 5, 1878. It was put in the me < oe loosely, held 
in place by notches in the Jaws, as in the present No. 2 nipper. 
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301 X Q. Was the spring so shaped and put in the model made 
by Crane that you carried and showed to Jencks ? 

A. I think not, but am not positive. 

332 X Q. Had that model any spring at all; and, if so, what kind 
and how fastened ? , 

A. I give you the best information I can. My impression is that 
it was a V-shaped spring, held in position by a pin in the bottom 
end of the spring. I am positive that it had a V-shaped spring. 

333 X Q. Of what metal was that Crane model made? 

A. Steel. 
270 334 X Q. When did you see it last ? 
A. I don’t recall seeing it since the last part of 1878. 

335 X Q. In whose charge was it when you saw it last? 

A. I could not say ; it was not used as a model; it was simply a 
sample. 

336 X Q. Have you ever made any change in the shape of these 
springs; and, if so, when and where (in the manufacture of nippers 
by the Interchangeable Tool Company) ? 

A. We have always used the V-shaped spring; we have never 
made any change in their shape. 

337 X Q. Have you ever had a bill from Jencks & Co. for making 
this model ; and, if so, will you produce it ? 

A. We had a bill, but what has become of it I cannot say; I will 
produce it if I can find it. 

338 X Q. I read you question 47 and answer. 

(Counsel reads:) How do you fix that date so exactly ? 

A. I recollect it on account of its being New Year’s day and I was 
at home alone all that day. 

309 X Q. I read you question 48 and answer. 

(Counsel reads:) Where did you get that brass nipper ? 

A. Made it myself from castings which I had east for the pur- 

ose. 

340 X Q. Where and by whom were those castings made and 
when were they made? 

A. I had them made in Mott Haven; I think it was 136th street. 
I don’t recall the man’s name; it was at a brass foundry there. I 
think the business is still carried on there; they were made in 1876, 
somewhere near the Harlem bridge. 

341 X Q. What has become of this brass nipper; when did you 
see it last ? | 

A. I could not tell you. I have not seen it for a long time; I 
have not seen it probably in five years. 

342 X Q. Did you not attach value to it? 
271 A. I did not. 

343 X Q. What was the shape and material of pin you say 
you inserted and where did you insert the same? 

A. It was a piece of steel music wire and I inserted it about op- 
posite the centre of the fulerum hole in the handles. 

344 X Q. Did you show this to any one; and, if so, to whom, 
wken, and where? 

A. I don’t recall having shown it. 
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345 X Q. Look at Defendants’ Exhibit Hall’s Pin Gearing and 
state when, where, and at whose direction it was made. 

A. It was made in 1884, at the company’s works in Brooklyn, by 
my direction, on request of Mr. Broadnax. 

346 X Q. Are the pins in this exhibit like the pins in your brass 
model ? 

A. No. 

347 X Q. Did you ever have a drawing made of any gearing like 
that in this exhibit? 

A. Yes; one similar to it in March, 1879. 

348 X Q. What, if any, was the difference between that drawing 
and this exhibit as to the pins; were they of the same shape and 
manner of insertion ? 

A. The only difference was thet it was a roughly made sketch. 
Mr. William Q. Judge made the drawing; possibly a little different 
in shape. I don’t know that the method of insertion is shown in 
the drawing. 

049 X Q. Did Mr. William Q. Judge have any mocel to draw 
after ? 

A. No. 

000 X Q. Then that sketch was entirely his product ? 

A. No, it was not. 

dol X Q. Who assisted him and what assistance was given, if 
any, In drawing that sketch ? 

A. That sketch is Defendants’ Exhibit No. 9, lead-pencil sketch. 
I suggested the idea and made a sketch—I think, two sketches. 
I incline to the belief that the sketch in the lower corner of 
the exhibit is one of them; the other represented one pin in 
one handle and two in the other. I do not know what became of 
that; left it in Mr. Judge's office. 

302 X Q. Where and in whose possession has it been since it was 
made ? 

A. I never saw it from the day it was made nntil the day it was 
produced in the interference case. I believe it was in Mr. Judge's 
possession during the interval. 

353 X Q. Do you know the exact date on which it was made? 

A. The exact day I cannot say; it was during March, 1879. 

304 X Q. How are you able to fix upon the month of March in 
your last answer? 

A. I recollect meeting a Mr. Curtis in Mr. Judge’s office on busi- 
ness at that time. . 

300 X Q. What was that business ? 

A. It was in reference to a proposition Mr. Curtis had made in 
regard to selling the nippers when ready for market. 

356 X Q. How does this help you to fix the date ? 

A. Because it was an appointment made, and I recall it dim 
— 

7X Q. Where was this appointment made ? 

A “At 71 Broadway. 

358 X Q. Had you seen Mr. Curtis before or had he written you 
to make the appointment, and where had you seen him? 
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A. I had seen him at Mr. Judge’s office. Mr. Judge had intro- 
duced him by name. I did not know his business. 

359 X Q. Is this the only way in which you can fix the date on 
which that sketch was drawn ? 

A. No; I ean still further fix the date by it having been four or 
five weeks previous to Mr. James M. Adams going to work for the 
company. . 

360 X Q. What was Mr. Curtis’ proposition to you, if any? 
275 A. He wanted to make a contract for the entire sale of our 
product. 

361 X Q. Where were you producing at that time? 

A. We were not making any nippers at that time. 

362 X Q. Where was the shop of the company at that time ? 

A. At 57 Hudson street, New York. 

3063 X Q. Please state the exact terms of Mr. Curtis’ proposition. 


Question objected to as not cross-examination and not material in 
any sense, and as totally irrelevant. 


A. I can’t recall the exact terms; never made any contract with 
him. | 
364 X Q. What were you making in the shop in Hudson street 
at this time ? 

A. We were not doing any business. 

365 X Q. Was nothing being done there? 

A. The shop was idle about that time. 

366 X Q. Why was it idle? 

A. From want of money. 

367 X Q. How, therefore, do you account for Mr. Curtis making 
a proposition to sell ali your product ? 

A. The proposition was a prospective one and in anticipation of 
a product. 

368 X Q. Can you now state what it was in terms? 

A. He proposed to take our goods when manufactured and pay 
us a certain price. 

369 X Q. What goods and what price? 

A. Nippers; don’t remember anything about the price; don’t 
know that any price was mentioned. 

370 X Q. What nippers? 

A. The nippers that were to be manufactured by us. 

371 X Q. Was there no sample of such nippers shown on which 
to base this offer? ’ 


A. Yes. 
372 X Q. What was that sample, who showed it, and what was 
said ? 
274 A. I showed him the sample nipper made by Mr. Crane ; 


also the Jencks model nipper; the latter nipper was made of 
soft steel and untempered. The Crane nipper was tempered and 
could be used practically in cutting wire. I said to him that the 
nippers to be made by the company would be in appearance like the 
Jencks model. This is all I recall at this time. The negotiations 
never amounted to anything. 
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o73 X Q. Is that the last time you saw Mr. Curtis ? 

A. I think itis; but I might have seen him afterwards. 

374 X Q. As a matter of fact, the company never made any nip- 
pers on the Crane or Jencks model ? 

A. Yes; we. made some—a few dozen like the Crane model— 
in Harlem anda few, the early part of 1879,in Hudson street ; never 
made any after the Jencks model until the alteration was made— 
until the gearing was put in the handle. 

379 X Q. By whom was it put in the handle? 

A. Mr. Moses C. Johnson altered the handle. 

376 X Q. When did Mr. James M. Adams go into the employ of 
‘the company ? 

A. Middle of April, 1879? 

o77 X Q. In what capacity ? 

A. As foreman in the shop in Hudson street. 

o78 X Q. When did Mr. Moses C. Johnson ? 

A. About the latter part of April, 1879. 

379 X Q. What was the first thing done in the alteration of the 
Jencks model; when, where, and by whom was it done ? 

A. Dovetailing of pieces of metal on the inside of the handle op- 
posite the fulerum hole and the making of the gearing; that was 
the first part of 1879, at the shop in Hudson street; work was done 
by Moses C. Johnson. 

380 X Q. Were you present when he did this, from the beginning 
to the end? 

A. Not continuously. 

o81 X Q. Will you explain your last answer? 
270 A. I was not by him all the time he was doing the work, 
but saw him several times working on it, and he showed it to 
me at its completion. 

382 X Q. What was the shape and material of these bits of metal 
which you say were dovetailed, and how was the dovetailing done? 

A. It was a small piece of steel. It was a square piece of steel 
with a dovetail fitted into the inside of the handle. It was brazed 
in, to the best of my recollection. 

383 X Q. Did you see this dune? 

A. IT saw Mr. Johnson fitting the dovetail in. 

384 X Q. Was any one near him? Give names. 

A. Don’t remember any one being about when that was done. 

385 X Q. What actual thing did you see Johnson do; how did 
he do it? 

A. I saw him fitting the dovetail with a file. 

386 X Q. Did you show Johnson the sketch made, as you state, 
by Judge (Defendants’ Exhibit No. 9, lead-pencil sketeh) ? 

A. Not to my recollection. 

387 X Q. Why did you not show that sketch to Mr. Johnson ? 

A. I suppose because I thought it was unnecessary. 

388 X Q. Did you not think it would help? 

A. I was not in the habit of giving directions personally to the 
workmen. Sketch was shown to Mr. Adams and I directed him to 
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have Mr. Johnson do the work. I simply looked upon the work 
afterwards as it progressed. 

389 X Q. Why did you not give that sketch to Mr. Adams? 

A. In the first place, it was not mine to give. It never came into 
my possession. I never took it from Mr. Judge’s office. Mr. Adams 
was in Mr. Judge’s office afterwards—about the latter part of April, 
and a similar sketch was shown him by me. Mr. Judge made that, 

too, at my request. I do not know what became of it. 
276 Counsel for complainant objects to all of the foregoing an- 
swer after the word “possession,” in the second line, as not 
being in response to the question. 


Examination adjourned to Monday, April 21, 1884, at same time 
and place. 


New York, April 21, 1884—1 p.m. 
Parties met pursuant to adjournment. 
Present: Same counsel. 
Cross-examination of Mr. Harr continued: 


390 X Q. Referring to X Q. 345, I now ask you to look at Defend- 
ants’ Exhibit Hall’s Pin-and-Hole Gearing, J. E. B., Sp. Ex’r, Feb’y 
23, 1884, and state when, where, and at whose direction it was 
made. | 

A. It was made in 1884, at the company’s works in Brooklyn, by 
my direction, on the request of Mr. Broadnax. 

391 X Q. Look at Defendants’ Exhibit Hall’s No. 1 Nipper, J. E. 
B., Sp. Ex’r, March 7, 1884, and state when, where, and at whose 
direction it was made. 

A. It was made in 1884, at the company’s works in Brooklyn; it 
was taken from the general stock. 

392 X Q. Look at Defendants’ Exhibit Hall’s No. 2 Nipper, J. E. 
B., Sp. Ex’r, March 7, 1884, and state when, where, and at whose 
direction it was made. 

A. It was made in 1884, at the company’s works in Brooklyn; it 
was taken from the general stock. ‘ 

393 X Q. Look at Defendants’ Exhibit Hall’s No. 6 Nipper, J. E. 
B., Sp. Ex’r, March 7, 1884, and state when, where, and at whose 
direction it was made. 

A. It was made in 1884, at the company’s works in Brooklyn; it 
was taken from the general stock. 

394 X Q. I read to you Q. 74 and the answer thereto. (Counsel 
reads :) nie you state the words you used in making your sugges- 

tion | 
277 . A. Probably not the exact words; I simply asked him to 
Oo It. 

395 X Q. What did you ask him to do? 

A. I asked him to make a drawing showing a connection between 
the handles, consisting of one pin in one handle and two pins in the 
other. That is as near the exact words as I can recall. 

396 X Q. Who were present at the time? 
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A. Mr. J. F. Oliver, Mr. Judge, and myself. There may have 
been others, but I do not remember them. 

397 X Q. Did he make that sketch—Defendants’ Exhibit No. 9, 
lead-pencil sketch—then and there? 

A. He did. 

3898 X Q. When did you make the sketch in the lower corner? 

A. About the same time. I think it was a few minutes to his 
making the other one. 

399 X Q. Who made the other pencil marks on that sketch, and 
when and where were they made? 

A. I do not know. 

400 X Q. Were they there when you made your sketch ? 

A. Don’t remember. 

401 X Q. If you made your sketch on that paper before Mr. Judge 
made his, why did you make it in the corner of the sheet? 

A. I had no particular reason for so doing. I recollect that I was 
sitting at the corner or end of Mr. Judge’s desk, and it is possible 
_ he had the paper before hirn, and I just marked on one corner 
Or it. 

402 X Q. Are you positive that you made your sketch first ? 

A. I feel quite sure that I did. 

403 X Q. I read you Q. 75 and your answer. (Counsel reads :) 
Who made the model you refer to, and how long was it in the pos- 

session of the company, and what became of it? 
278 A. Moses C. Johnson; was in the possession of the com- 
pany a little over a year. I do not know what became of. it. 
I searched for it but could find no trace of it. 

404 X Q. Where and when did you search for it? 

A. I searched for it in the shop in Milford some time about Febru- 
ary, 1880; might have been a little later than February. 

405 X Q. At whose suggestion and why did you search for it? 

A. No one suggested it to me. It was about the time we moved 
to Milford, and I was gathering the models and gauges for the pur- 
pose of putting them in their proper places in the shop. I missed 
it at that time. 

406 X.Q. How long did you continue the search ? 

A. Probably took me a couple of days to look over the shop. I 
can’t tell exactly. 

407 X Q. Who had charge of the models and gauges you speak 
of at that time? 

A. Moses C. Johnson was the foreman in charge at that time. 

408 X Q. Did you ask him for this model ? 

A. I do not, that I remember. 

409 X Q. How long did Moses C. Johnson remain in the employ 
of the company after you went to Milford ? 

A. For only a few weeks as foreman ; after an interval, and after 
his discharge as foreman, he was employed a short time as a work- 
man. I think he was finally discharged June, 1880. 

410 X Q. When were the templates referred to in question 76 
made? 

A. They were made in May, 1879. 
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411 X Q. By whom and from what? 

A. By Mr. Whittlesey, and from the Jencks model nipper. 

412 X Q. In question 87, which I read to you, reference is made 

to a “duplicate model.” What became of that and who made 
279 it? (Counsel reads question.) 

A. The duplicate model consisted of a single handle and a 
single jaw; they were given to the Colt’s Arms Company about 
May, 1879. I suppose they have them yet. Moses C. Johnson made 
the duplicates. 

413 X Q. I read to you question 98 and your answer. (Counsel 
reads :) Will you please state when, where, and in what words you 
made your alleged directions. 

A. As near as J can recollect, it was in the month of November, 
1878, in the shop of Jencks & Co.,in Centre street, New York. The 
words, as near as I can recollect, were that I wanted the spring put 
in loose. I remember that the stock in the forgings I gave Mr. 
Johnson were a little scant, so that the lip projected buta trifle over 
the thickness of the spring. I furnished all the parts for the nipper, 
including the spring. 

414 X Q. What became of these parts ? 

A. He used them in making the nipper. 

415 X Q. Was there any lip over the spring in the jaws you gave 
him ? 

A. It was a rough forging I gave him; the lip had not been cut 
in it. 

416 X Q. Had not the spring in your nippers up to that time 
been fastened with a brass teat, or block, and screw, holding into the 
side plates ? 

A. Some of them had; the brass block was a simple experiment. 

417 X Q. When was that experiment made, and when abandoned, 
if it was? 

A. About October, 1878; it was tried and abandoned about the 
same time. 

418 X Q. Tread to you question 106 and your answer thereto. 
280 (Counsel reads): When, where, and by whom was the nipper 

mentioned made ? 

A. Was made about January, 1879, in the shop in Hudson street, 
New York. I think I made it, mainly. 

419 X Q. State what work you did on it. 

A. Filing it; drilling the holes in the plates, jaws, and handles. 
I did not make the screws. 

420 X Q. Where did you drill the holes in the jaws, and for what 
purpose were they drilled ? 

A. Where the fulcrum is. 

421 X Q. Where in the plates? 

A. In the four corners of the plates, a hole in each. 

422 X Q. Where in the handles, how many, and how deep? 

A. The fulcrum holes; entirely through the handles. 

423 X Q. Were there any other holes drilled in this nipper; by 
whom were they drilled; how deep, and for what purpose ? 

A. There were holes drilled in the handles to receive pins which 
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form the gearing; they were round pinsof steel; presumably two 
holes in one handle and one in the other. I think Mr. Adams drilled 
them. I cannot say how deep. 

424 X Q. What has become of this nipper ? 

A. It is Defendants’ Exhibit No. 20 in this case. 

425 X Q. Was this made subsequently to the Jencks model ? 

A. I should say about the same time. 

426 X Q. Which person of the Interchangeable Tool Company 
first employed Mr. Broadnax in regard to this matter of contesting 
the claim of Moses C. Johnson to the invention of the improve- 
ments shown in the patent in suit ? 

A. I did. 

427 X Q. And when did you first employ him? 

A. Cannot recollect the date at present; can do so by reference to 

memorandum ; will produce it at the next meeting. 
281 428 X Q. Did you first speak to Mr. Broadnax about this 
matter or did Mr. Judge ? : 

A. My recollection is that I was in Milford at the time. Mr. Judge 
was ny private attorney. I wrote to him requesting him to call 
upon Mr. Broadnax and retain his services in the matter for me. I 
can’t recall dates. 

429 XQ. Had you known Mr. Broadnax personally before vou 
wrote Mr. Judge, as you state? 

A. No. 

430 X Q. How, therefore, did you come to instruct Mr. Judge to 
retain Mr. Broadnax ? 


Question objected to as not cross-examination. If counsel insists 
upon this course of examination appertaining to matters outside of 
the examination-in-chief and having reference to no matters in 
controversy he makes the witness his own, and unless he does make 
the witness his own or show upon the record that his questions are 
proper as cross-examination counsel for defendants will instruct 
the witness not to answer and submit to the court whether the wit- 
hess must answer. | 

Complainant’s counsel replies that he is cross-examining the chief 
defendant, and that he is not called upon to inforan such witness of 
the object of his questions; further, that the employment of Mr. 
Broadnax and his acts have been testified to in chief. 

Counsel for defendants denies that he asked the witness any ques- 
tions about his retaining Mr. Broadnax or his being retained, and 
doesn’t recollect that he testified to anything about the retaining of 
Mr. Broadnax as his attorney, and that if the witness has testified 
in any way on that point it is entirely incidental, and that if he has 

it was an easy matter to make it appear by reference to the 
282 — record, which complainant’s counsel has not done. 
Complainant’s counsel calls the magistrate’s attention to 
the existence of Defendants’ Exhibit Hall Application Prepared by 
Broadnax. 

Counsel for defendants responds that the exhibit referred to by 

complainant’s counsel did not grow out of the interference case, 
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but was prepared before the interference was declared, and that he 
did not understand the question of complainant’s counsel to have 
reference to that exhibit, and that his retention to prepare that ap- 
plication had nothing to do with that-interference, and that he has 
no objections to complainant’s counsel asking any 7 he 
pleases about the exhibit in question. 3 


A. From his well-known reputation as a lawyer, and because I 
had frequently heard of him. 

431 X Q. Have you a letter-press copy of that letter, or can you 
give me its date? 

A. I have no such copy and cannot give the date. 

432 X Q. Was Hall’s application prepared by Broadnax pre- 
pared before or after you wrote Mr. Judge to retain Mr. Broadnax ? 


Question objected to because it is indefinite and does not state to 
which retention it refers— whether it refers to Mr Broadnax’s reten- 
tion to prepare that application or as counsel in the interference 
case. 

A. The exhibit was prepared after the letter spoken of was writ- 
ten to Mr. Judge. 

433 X Q. Had you not before that, and before writing to the 
Judge, known that Moses C. Johnson claimed to be the inventor of 

these improvements as shown in the patent in suit ? 
283 A. No. 

434 X Q. Was this exhibit prepared before or after the 
conversation testified to by you with Mr. Thompson at Milford in 
his office? 

A. Before. 

435 X Q. Had not Mr. Thompson informed you, or had not some- 
one chan informed you, that Mr. Johnson had applied for a patent 
on Johnson’s invention before this exhibit was prepared ? 

A. Neither he nor any one else ever had. 

436 X Q. Did your witness, Mr. Judge, know when this exhibit 
was prepared ? 

A. Yes. 

437 X Q. If, then, he has sworn that it was after the application 
by Moses C. Johnson for a patent that this application was caused 
to be prepared, would you say he was correct or not? 

A. I should-say he was evidently mistaken. 1 can hardly believe 
he has so testified. 


-Adjourned until April 22, 1884, at same time and place. 
New YORK, April 22, 1884.—1 p.m. 
Parties meet pursuant to adjournment. 
Present: same counsel, same witness. 


Cross-examination of Mr. Tuomas G. HALL continued: 


438 X Q. Have you with you the memoranda and letters called 
for yesterday, and will you produce them ? 
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A. I have not. I have not found anything bearing upon the 
subject yet. 

439 X Q. Have you looked for them, and where have you looked ? 

A. I have, at my residence ; nowhere else. 

440 X Q. Referring to the specification and claim executed and 

sworn to by you at Milford, I ask you were you present 
284 when they were drawn up, and how did they come to you to 
be sworn to? 

A. I was not present when they were drawn up. They were 
brought to Milford by Mr. Judge and delivered to me. 

441 X Q. Did you give written instructions for drawing this 
specification and claim? Where did you give them, and when? 

A. My recollection is that I did. I was at Milford at the time. 
It was the latter part of June or the first of July, 1880. 

442 X Q. Have you any copy of those instructions ? 

A. I have not as yet been able to find them. 

443 X Q. Have you searched and caused search to be made, and 
when and where? 

A. I have searched myself at my residence last night. 

444 X Q. Have you caused any search to be made at Mr. Broad- 
nax’s office ? 

A. I have not. 

445 X Q. To whom did you send those written instructions ? 

A. Mr. William Q. Judge. 

446 X Q. To whom did you give the specification and claim 
when sworn to? 

A. To William Q. Judge. 

447 X Q. Do you know what he did with them ? 

A. Of my own knowledge, I don’t know. 

448 X Q. Do you know positively when you gave those papers to 
Mr. Judge? 

A. I do; about the last part of July, 1880. 

449 X Q. You have spoken about many friendly visits you made 
to Mr. Thompson’s office in Milford. When did he first tell you 
that your representations concerning the condition of the Inter- 
changeable Too] Company were erroneous ? 

A. During the summer of 1880—probably about the middle. 

450 X Q. Was it not in the spring of 1880? 

A. No; I think not. 
285 451 X Q. Was it not before the middle of the summer ? 
A. I think not. 

452 X Q. When did he attach the machinery at Milford. 

A. Speaking from memory, I think it was in August, 1880. 

453 X Q. Before his attaching, did you have any interviews with 
him relative to taking back the stock transferred to him and sur- 
rendering the machinery, and state what occurred, as nearly as you 
can, and when? 

A. I think, during the latter part of July, 1880, he made a de- 
mand that I should return the machinery purchased of him and 
take back the stock which was given in payment. He stated at the 
time that I had misrepresented the value of the stock; that we 
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were not making any money and could pay no dividends, as the 
goods were costing more to manufacture than they realized when 
sold, and that we would have to increase the price of the goods or 
we could not get along. He further said that the goods were cost- 
ing us seventy-five to eighty cents apiece, and gave me a memoran- 
dum in writing, which he said proved it. I declined to ageede to 
his demand. 

454 X Q. Are you positive of the date, to wit, latter part of July, 
1880? 

A. To the best of my recollection, that was the time. 

455 X Q. Had you not said to Mr. Thompson before this that 
Mr. Johnson claimed the improvements shown in the patent in suit? 

A. I had not. 

456 X Q. Had you not reason to believe that others had ? 

A. No. 

457 X Q. Was nothing said to you by Mr. Thompson at any time, 
at or before August, 1880, that these improvements were not con- 
tained in the patent (November 5, 1878) under which you have 

testified you were making these nippers? 
286 A. I had a conversation with Mr. Thompson on one oceca- 
sion, but it was after August, 1880. [ had none prior to that. 

458 X Q. How long before August, 1880, did you learn that M. 
C. Johnson had applied for the patent in this suit, and from whom 
and by what means ? 

A. Never heard it before that date; the first I heard of it was 
from Mr. Henry G. Thompson,in the iatter part of August, 1880. 

459 X Q. When and where and in whose possession did you first 
see Defendants’ Exhibit No. 1, Johnson’s drawing, in this suit ? 

A. I saw it in the possession of the Interchangeable ‘Tool Com- 
pany about July, 1879, in the company’s shop in Hudson street ; 
it was made by Mr. M. C. Johnson; it was done at his house in 
overtine. It remained in the company’s possession until it was 
yut in evidence in the interference case. 

460 X Q. When, where, and in whose possession did you first see 
Defendants’ Exhibit No. 2, drawing of Kennedy nipper ? 

A. I ean hardly answer that question. I think when it was first 
putin evidence in the interference case. 

461 X Q. Had you ever seen a copy of that drawing before that ? 

A. I had seen one similar to it. 

462 X Q. Where and when had you seen it ? 

A. I think in Mr. Judge’s office; I saw it early in 1879. I may 
have seen it before that. 

463 X Q. What was the occasion of your seeing it in Mr. Judge’s 
office ? 

A. I think Mr. Curtis, of whom I have heretofore spoken, had a 
circular similar to it—at least a circular with a cut similar. 

464 X Q. How did he come to show it to you? 

A. My recollection is, he said he thought it would bea good thing 
for us to buy, as we might run against it in our business. He said 

he could get it for us if we.wanted it. 
287 465 X Q. At what date was this ? 
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A. That was late in the winter or very early in the spring of 
1879. Ithink the former. 

466 X Q. Are you positive of this date? 

A. Yes; I am quite sure. 

467 X Q. Was it before or after the making of Judge’s sketch ? 

A. I think it was before. 

468 X Q. Can’t you be more positive in your answer ? 

A. Well, Iam quite sure it was before. I had seen the device 
before Mr. Curtis had shown it to me. 

469 X Q. Where, when, and in whose possession did you first see 
Defendants’ Exhibit Nipper Handles ? 

A. I first saw them in the shop in Hudson street, in the first part 
of 1879, in the possession of the Interchangeable Tool Company. 

470 X Q. Who bored the hole in the inner side of the one 
marked 3? 

A. I couldn’t say; it is a prick-punch mark to press out the 
metal toward the toe. 

471 X Q. Who put in the pins and when were they put in? 

A. Mr. Adams, I believe; the latter part of April, 1879. 

472 X Q. Who cut off the pins, and why ? 

A. I think they were broken off in May, 1879. My recollection 
of the reason is that so many pins were considered superfluous. I 
had told Mr. Adams to put two pins in one handle and one in the 
other; for some reason .unknown to me, he had put three pins in 
one handle and two in the other. I don’t remember at this date 
whether the pins were broken by accident or design. I did not see 
him do any of the work. 

473 X Q. When, where, and in whose possession did you first see 
Defendants’ Exhibit No. 4, nipper Jaws ? 

A. At the Interchangeable Tool Company’s shop, in Hudson 
street, in January, 1879. 

474 X Q. How recently have you made nippers with similar 

jaws? 
288 A. We only made a few samples; have not made any since 
February, 1879, with jaws just like those. 

475 X Q. Did any of those samples have interlocking arrange- 
ments in the handles? 

A. There were only two nippers made, and one of them was used 
for the experiment shown in Defendants’ Exhibit Nipper Handles. 
Since this experiment a portion of the parts were in my individual 
possession, and the other portion was in the pos-ession of the com- 
pany until used as an exhibit in the interference case. One handle 
was in my possession. Defendants’ Exhibit No. 5, side pirates, are 
another portion. The large central hole is for the purpose of letting 
a screw through, to hold what was called the brass block. The lower 
small central hole was made to hold a pin which held the spring. 
The other one, just above, was to test the thread of a screw holding 
the brass block. 

476 X Q. Look at Defendants’ Exhibit No. 4, nipper jaws, and tell 
me who bored the two holes in the inner side of each jaw, and what 
purpose was intended. 
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A. I drilled the holes about January, 1879, for the purpose of in- 
serting a pin which closed the opening between the jaws, and at the 
same time held the spring in place. It had also a tendency to pro- 
duce uniformity in motion. 

ATT X Q. Look at Defendants’ Exhibit No. 7, Hall’s patent,of No- 
vember 5, 1878, and state who made the model used in the applica- 
tion for that patent, when, and where. 

A. I did. I think I made that model in 1876, at my residence, I 
think, in Harlem. 

478 X Q. Did you in any way change the model between 1876 and 
August 30, 1878? 

A. I think not. 

479 X Q. Thisis the patent, is it not, under which you manufact- 
ured nippers in 1879 and subsequently ? 

A. One of the patents. 

480 X Q. Do you take from this patent the stamp you put 
289 on the nippers manufactured by the Interchangeable Tool 
Company ? 

A. Not all of them ; on all except the No. 6 nipper. 

481 X Q. Look at Defendants’ Exhibit No. 8, old nipper, and say 
when and where you first saw it, by whom it was made, and where 
it has been since. 

A. Latter part of 1878 or early part of 1879, at shop in Hudson 
street. I made it either partially or wholly—I think partially. It 
was in the possession of the company until put in evidence for the 
interference case. It contains the brass block for holding the spring 
V-shaped spring, screw for holding the same, two holes in each jaw 
made for the insertion of pins for holding the spring and other pur- 
poses, as mentioned in connection with the Exhibit No. 4, nipper 
jaws; the handles have no interlocking arrangement. 

482 X Q. Why, at the time you applied for the French patent, 
Defendants’ Exhibit Hall’s French Patent, did you not apply for a 
patent in the United States? 

A. I don’t recall any particular reason at this time. 

483 X Q. Do you know what that patent cost to obtain ? 

A. Don’t remember the exact amount; I think something like 
$100. 

484 X Q. Did you write out the specification in that patent and 
swear to the claim of invention in the application therefor ? 

A. I did not write the specification, but I believe I swore to the 
claim and papers. 

485 X Q. Look at Defendants’ Exhibit No. 20 and state when you 
first saw it, by what workman it was made, and where. 

A. First saw it about January, 1879, at the company’s shop in 
Hudson street; made wholly or partially by myself. 

486 X Q. At whose request and for what purpose? 

A. At my own volition and asasample nipper. The pins forming 

the gearing between the handles, I think, Mr. Adams put in. 


290 487 X Q. State what portions you made and then what por- | 


tions others made. 
A. I made it wholly, or with the assistance of a filer and a tem- 
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perer, with the exception noted of the gearing. The nipper was 
otherwise complete when the pins were inserted. 

488 X Q. When were those pins inserted ? 

A. During the summer of 1879; I couldn’t be positive of the 
month. The nipper was then given to Messrs. Peter A. Brasse & 
Co., from whom I procured it to put in evidence in the interference 
case. 

489 X Q. Was this made for an exhibition and for what exhibi- 
tion ? 

A. It was given to them for exhibition, I think, at the American 


Institute fair. 


490 X Q. In your answer to X Q. 269 you say Mr. J. F. Oliver and 
Mr. Henry S. Rogers were present when you spoke to Mr. Thomp- 
son about Jolinson’s claim. Give the date. 

A. As near as I can recall, it was some time during the months 
of August or September, 1880, when Mr. Oliver and Mr. Rogers were 
present. 


Adjourned until April 23, 1884, same time and place. 
New York, April 25d, 1884—1 p. m. 


Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination of THomas G. HALL continued: 


491 X Q. Did you not ‘call Charles F. Frasse as a witness in the 
interference case to testify as to defendants’ No. 20; and, if you did, 
and he swore that that exhibit was delivered to him in September, 
1879, would you not adopt that as the date of delivery ? 

A. I did call Mr. Frasse as a witness, but my own recollection is 

that he got the nipper a short time prior to September, 1879. 
291 492 X Q. Did you deliver it to his firm yourself? 
A. I think not. I saw it in his window a week or two, I 
think, after it was delivered to him. 

493 X Q. When did you see it in the window ? 

A. As near asl ean recollect, about the latter part of August, 
1879. 

494 X Q. Are you positive as to this date ? 

A. Quite positive. 

495 X Q. Which of you two—Frasse swearing in 1882 or you 
now—would be most likely to be correct ? 

A. I don’t think either of us is very far from the mark. 

496 X Q. Are your answers as to other dates in this examina- 
tion as correct as that in relation to this? 

A. Some of them are more so. This latter date is not fixed ex- 
actly in my mind, but it was about that time. 

497 X Q. Will you state what dates you refer to as being fixed in 


your mind? 
A. I can’t recall them now without reference to the testimony as 


taken. 
498 X Q. Can’t you recall any of these without that reference ? 
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Question objected to as not fair to the witness, because it doesn’t 
refer the witness to any particular date to which he has testified. 


A. My answer to that is that if distinct and specific questions as 
to dates are put me I will answer them, but the question is too gen- 
eral in its nature. 

499 X Q. Question repeated. 

A. I can if I am allowed to look at the testimony to know what 
questions to allude to. I can refer to one date, the first day of Jan- 
uary, 1877, in which I made my pin-and-hole-gearing experiment 
about which I have testified; can further refer to the interview when 
Mr. Thompson told me that he had a patent on the nipper in the 
latter part of August, 1880. 

500 X Q. What did Mr. Thompson say? 


292 Question objected to on the ground that witness has already 
testified as to what Mr. Thompsen said on that occasion. 


A. Said he had a patent on the nipper, and that he had purchased 
it to protect the company. I don’t remember what else he said. 

501 X Q. Did he mention Johnson’s name in that connection, and 
what did he say? 


Same objection. 


A. I think he said he bought it from Johnson; that’s all. 

502 X Q. Was any work done in the shop in Hudson street before 
the employment of J. M. Adams as foreman; and what work, if 
any? 

A. There was; I made some experimental nippers; put in some 
machinery. 

503 X Q. Did any of the nippers made there at that time go into 
practical use as articles for sale to the public ? 

A. No. 

504 X Q. Did you, after theemployment of Adams, act as manager 
of the mechanical work of the company ? 

A. No; I had general supervision of the business. 

505 X Q. All orders concerning mechanical work were given to 
Adams, were they not? 

A. Generally so, at least. Mr. Adams may have been away at 
times and orders given to others. 

506 X Q. State what times he was absent. 

A. Don’t recollect what times he was absent. 

507 X Q. Do you recollect any time when he was absent? 

A. I remember his visiting his family while they lived in Hart- 
ford. I think he made several visits to Hartford. I can’t specify 
the dates. 

508 X Q. State what orders concerning the mechanical work, if 
any, you gave during any of these absences. 

A. I cannot recall any; have nothing to fix them in my 

memory. 
295 509 X Q. Do you know of your own knowledge that Moses 
C. Johnson was paid overrates for overwork by the company ? 
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A. I didn’t see the money paid, but I saw the item on the pay- 
roll. 


Answer objected to. 


510 X Q. Question repeated. 

A. I did not see the money paid. 

511 X Q. Did you see any money paid him? 

A. Yes, I did; I saw his wages handed him. 

512 X Q. You mean his regular wages, don’t you? 

A. I don’t know whether it was his regular wages or whether it 
included his overpay. I did not count the money, and consequently 
cannot testify. 

513 X Q. You have testified that Whittelsey made the templates, 
Detendants’ Exhibit Templates. Did not Moses C. Johnson make a 
pair of templates for the company ? 

A. I think he did; but they were not for the same purpose as 
Defendants’ Exhibit Templates. 

514 X Q. For what purpose was Johuson’s templates made? 

A. They were made to conform to the gearing after the Jencks 
model, after Johnson had dovetailed the pieces onto the handles 
and made the gear connection. *'That was done the latter part of 
April or first of May, 1879. They were madeas a gauge for making 
the milling tools. We probably bave them in the tactory at the 
present time; am not sure. 

515 X Q. Will you produce these templates (made, as you say, by 
Jolinson) before the magistrate ? 

A. I will not promise to, as I really do not know that I can doso; 
I will if I can. 

516 X Q. Look at Defendants’ Exhibit No. 138, Prescott letter, 
and state who he was, and 1f employed by the company, what he 

did in such employment. 
294 A. His name is IF. A. Prescott; I heard that he was an 
attorney; he was employed by the company; I can’t recall 
the dates; he prepared the papers, including the drawing in the 
interference case, to which I swore; he presented them at the Patent 
Office. 

517 X Q. Did he say anything to you about the contents of the 
papers and why he made the claim like Johnson’s? 

A. He read the papers to me and told me that the claim must be 
like that of Johnson. He also said, upon my asking his reason, that 
the Department had notified him they must be so. 

518 X Q. Was that your only reason for swearing to them in that 
shape? 

A. Only reason I can recall. 

519 X Q. What did you furnish Munn & Co. from which to draw 
your application for the French patent? 

A. A sample of the nipper then manufactuced, with all the im- 
provemnents—No. 2 nipper. 

520 X Q. Do you know of any offer of money by Mr. Prescott to 
Moses C. Johnson? 

A. I donot. I have heard something to that effect. I think Mr. 
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Johnson said: something of the kind, but I do not recall the words; 
knew nothing about it personally. 

521 X Q. Did not Mr. Prescott tell you so? 

A. Don’t remember that he did. | 

522 X Q. Have you not sworn that he told you so ? 

A. I don’tremember. I remember hearing something about the 
matter, but am not positive from whom. f 

523 X Q. What did you hear? State fully. 

A. As nearas I can remember, it was something about Prescott 
offering Johnson money; matter is not fresh in my mind. I ean’t 
state more fully. 

524 X Q. What did he offer the money to Johnson for? 

A. I can’t remember. 

525 X Q. Have you been examined on this subject before, by 
whom, and when? 

A. I don’t recollect. 
290 526 X Q. Is your memory good ? 
A. Pretty good, I think ; forget some things. 

527 X Q. Do you remember whether you answered Prescott’s let- 
ter or not? 

A. Not distinetly, at present. I answered many letters he wrote 
me. 
528 X Q. Have you any of his letters and will you produce what 
you have, if you have any? 

A. I don’t know that I have any. I will if I have any. 

529 X Q. Referring to cross-question 515, what size of nipper did 
Johnson make templates for? 

A. No. 2. 

5380 X Q. What parts of the nipper? 

A. For the handles—~. e., for the gearing of the handles; not for 
the jaws. 

531 X Q. Are you positive that he didn’t make templates for the 
jaws? 

A. Yes. 

532 X Q. What parts of what size nipper did Whittelsey make 
templates ? 

A. He made the templates for the No. 2 jaws. 

533 X Q. Did vou see Whittelsey make these? 

A. Iam not quite sure; but that was his particular branch of 
work. 

534 X Q. Is that your only reason for saying he made them ? 

A. I saw them on his bench in Hudson street and he was at work 
upon them. 

535 X Q. Were the Jaws to be made from these templates to work 
(assembled) with the handles made from Johnson’s templates? 


A. Yes. 
Cross-examination closed. 
Adjourned until April 24, 1884, at same time and place. 
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296 New York, April 24, 1884—1 o’clock p. m. 
Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 
Redirect examination of THomas G. Hau: 


5936 R. D. Q. Look at the book now shown you and state if you 
recognize it as the minute book of the Interchangeable Tool Com- 
pany from the third of September, 1878, to August 4th, 1881. 


Objected to on the ground it appears that Augustus Gustam was 
secretary of the company, and that any book of minutes of said 


‘company to be evidence should have been kept by him; that he is 


still alive; ean be examined and cross-examined as to dates, accu- 
racy, and contents, and that the present witness cannot give the best 
evidence. 

A. I do recognize it as such. 

537 R. D. Q. I read to you question and answer 145 of your ex- 
amination-in-chief. 

(Counsel reads:) Please to read from the minute book you have 
recognized as the minute book of the Interchangeable Tool Com- 
pany the resolution you there refer to. 

Objected to because the resolution (if any) is not in the hand- 
writing of witness nor reduced to writing by him, and has not been 
to so proved as to make evidence. 


A. Witness reads: 

The date is “ October 7, 1879.” “ On motion of Mr. Harris, it was 
resolved that the secretary be instructed to apply immediately for a 
French patent on the Hall nipper, and, as soon as practicable, for 
the Belgium and Swiss patents.” 

Answer objected to for the above reasons. 

297 538 R. D. Q. Were you president of the Interchangeable 
Too! Company, and were you present at the time that resolu- 
tion was passed ? 

Objected to because the testimony of witness is not competent nor 
the best evidence on this point. 

A. I was, in answer to both questions. 

539 R. D. Q. Who was secretary of the company at the time? 


A. Augustus Gustam. 
540 R. D. Q. Are you acquainted with Augustus Gustam and with 


his handwriting, and have you frequently seen him write ? 
Objected to as secondary evidence when the best is attainable. 
A. Iam acquainted with his handwriting ; have seen him write 
very frequently. 
Same objection. 
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541 R. D. Q. In whose handwriting are the minutes of the meet- 
ing at which that resolution was passed, and by whom were they 
signed ? 

Same objection. 

A. Mr. Gustam. 

Same objection. 


542 R. D. Q. Who else were present at that meeting besides your- 
self and Mr. Gustam ? 

A. Mr. J. F. Oliver, Mr. David L. Harris, Mr. Charles H. Oliver. 

543 R. D. Q. Do you know, of vour own knowledge, that that 
resolution was passed on that day ? 


298 Objected to as giving oral testimony concerning a writing 
which can be directly proved by Gustam. 
A. I do. 


544 R. D. Q. By the “ Hall nipper,” mentioned in the resolution, 
what nipper is referred to? 


Objected to, because there has been no resolution proved, and wit- 
ness cannot state what Gustam referred to. 


A. The nipper we were then manufacturing In quantity and hav- 
ing the handles connected by gearing and the spring held in place 
in the noteh in the jaw. 

545 R. D. Q. Please give the date when Mr. Henry G. Thompson 
became a stockholder in the Interchangeable Tool Company and 
when he ceased to be stockholder in that company, and what cer- 
tificates of stock were issued to him and afterwards transferred by 
him to the company. 

Objected to as calling for conclusions of law. 


A. He became a stockholder March 31, 1880; he ceased to be a 
stockholder on April 25, 1881. One certificate, No. 57, for seven 
shares; one certificate, No. 58, for twenty shares; one certificate, No. 
5Y, for twenty shares; one certificate, No. 60, for twenty shares; in 
all, sixty-seven shares. He returned all of these certificates on April 
25, 1881. 

546 R. D. Q. To whom did Mr. Thompson deliver the stock on 
April 25, 1881? 

A. To me, I think, in Judge Stoddard’s office (our attorney), in 
New Haven. 

547 R. D. Q. Was that at the time you settled with him and sur- 
rendered to him the boiler and engine? 


A. It was. 
299 548 R. D. Q. And after that did the company continue to 
rent the engine and boiler of Mr. Thompson; and, if yea, at 
what rent and down to what time? 
A. It did; at the rate of between twenty-five or thirty dollars per 
month, down to about September, 1881. | 
549 R. D. Q. Relate what facts and circumstances led to the mak- 
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ing of an assignment by the company, as you have stated in your 
cross-examination. 

A. About the middle of August, 1880, Col. Isaac T. Rogers put an 
attachment on the company’s property for several thousand dollars ; 
immediately thereafter the company called a meeting of its cred- 
itors, and for the protection of the company’s creditors the company 
made an assignment to Mr. Willam A. Healey, of Hartford, the 
treasurer of the Pratt & Whitney Company, who were creditors. 

900 R. D.Q. Was this attachment before or after the attachment 
of Mr. Thompson ? 

A. Before; a couple of weeks, probably, before. 

501 R. D. Q. How did the company settle its affairs and resume 
its business ? 

A. By a compromise with its creditors at fifty cents on a dollar in 
unendorsed notes. 

552 R. D. Q. Relate the circumstances and transactions that took 
place between the time of the Rogers attachment and the settlement 
with the creditors. 

Objected to as immaterial. 

A. After the Rogers attachment the company carried on business 
for a short time. When I received notice of the intended attachment 
of Mr. Thompson I was in expectation of his proceeding at any 
moment. By the advice of counsel an injunction was procured 
which would prevent him from removing the engine and _ boiler, 
which he attempted to attach by sheriff. The injunction was served 
upon the sheriff while in the factory, and he was prevented from 
removing any parts of the engine or appurtenances. It was shortly 

after this that the meeting of creditors was called. This meet- 
200 ing was attended by Mr. William A. Healy, Mr. I. A. Pratt, 

Mr. Morrill, I think ex-Lieutenant Gov. Hyde, of Hartford; 
Mr. J. I’. Oliver, Mr. William Q. Judge, and myself. This was the 
occasion I have referred to in my testimony when I received the 
first information of Mr. Johnson or Mr. Thompson having any claim 
upon any invention appertaining to the nipper. The way it came 
about was that I had made an effort to borrow $9,000 from Mr. 
Healy to be used in satisfying our creditors and carrying on the 
business. I had told the gentlemen present of the attempted at- 
tachment of Mr. Thompson, and Mr. Healey wanted to know if we 
would be permitted to run along and use the engine and boiler 
without further and serious trouble from Mr. Thompson. I told him 
(Healey), if necessary, we would put in another engine and boiler, 
but he said, “ Better bring Mr. Thompson down-stairs and see what 
he has got to say-about “it.” Mr. Thompson came down and was 
somewhat violent in histalk and manner. Mr. Pratt turned around 
and said: “Mr. Thompson, you’ve got a claim of some kind on this 
patent, haven't you?” Mr. Thompson iurned to me directly and 
said: “ Yes, Mr. Hall, I have got a claim on that patent” (or inven- 
tion, I would not say exactly which word he used, but he referred 
to the nipper). He further said that he bought the patent for the 
protection of the company. Considerable more talk ensued of an 
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angry nature. After that Mr. Healey failed to qualify as assignee, 
and wrote a letter to the judge, at Milford, recommending the ap- 
pointment of Henry 8. Rogers as assignee or trustee. Mr. Rogers 
had purchased in the mean time the claims of a majority of the 
creditors. Mr. Rogers afterwards, being in possession of the factory 
and the entire business, proceeded in manufacturing the nippers for 
a few months, having been appointed trustee by the court. We 
afterwards made the settlement of fifty cents on the dollar I have 
referred to; came into possession and resumed business. It was 
at that resumption that the boiler and engine were leased 
301 from Mr. Thompson. This occurred about the same time 
that the stuck was given back to me by Mr. Thompson. 
553 KR. D. Q. To whom were the nippers sold that were manufact- 
ured by Mr. Rogers during the time he was trustee and in the charge 
of the company’s business and assets ? 


Objected to as immaterial. 


A. His accounts, as assignee, show, and Mr. Rogers told me, that 
he had sold a large number to Mr. Henry G. Thompson. 


Answer objected to. 


554 R. D. Q. Which, if any, of the certificates of stock to which 
you testified in a previous answer were given to Mr. Thompson by 
Mr. Moses Carlisle Johnson? State what information you have on 
that subject. 

Objected to as plainly incompetent and immaterial; the certifi- 
cates called for and not produced. 


A. On the back of certificate No. 58, for twenty shares, the power 
of attorney was filled out to Moses Carlisle Johnson and signed by 
Henry G. Thompson, dated July 6, 1880. 

555 R. D. Q. At the time you visited J. H. Jencks, m the fall of 
1878, as you have stated in your cross-examination, did Mr. Jeneks 
then introduce you to Mr. Moses C. Johnson ? 

A. He did. 

506 R. D. Q. And after that were all your directions given to 
Moses C. Johnson as to how you wanted the model nipper made 
from time to time as the work progressed ? 


Objected to on the ground that no directions have been proved 
as given to Moses C. Johnson. | 


302 A. They were. 
007 R. D. Q. What directions did you give Mr. Johnson 
as to the making of that model ? 

A. I gave him the various parts and told him I wanted it made 
symmetrical in its proportions; also to make it interchangeable in 
all its parts,and to make it more powerful by increasing the length 
of the jaw-levers. I also told him to insert the spring in notches in the 
jaws as far forward as possible. He said to me that he could only 
increase the length of the jaw levers by making new jaws or dove- 
tailing pieces on the end for that purpose. He said the latter method 
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would answer, as no strain would be put upon the jaws, and pieces 
were dovetailed on the ends of the jaw levers for that purpose. That 
nipper, when finished, was left untempered. 


All of hearsay in the answer objected to. 


008 R. D. Q. In the Jencks model nipper, was the spring put in 
le same as it appears In Defendants’ Exhibit No. 20? 
A. It was, with the exception that in the Jencks model nipper 
the notch holding the spring was higher up towards the cutting 
edge of the jaws; the lips in the Jencks model nipper seemed to be 
a little bit longer than in this nipper, but not much. 

999 R. D. Q. And this Defendants’ Exhibit 20 you say you made 
yourself, all excepting the pins in the handles forming the gearing, 
as | understand you ? 


ae 


t 


Objected to as repetition. 
A. I do. | 
560 R. D. Q. When? 
A. In the early part of January, 1879; just as it appears now, 
with the exception of the pins in the handles, which were put in 
by Mr. James M. Adams in the summer of 1879. 
303 561 R. D. Q. Was Defendants’ Exhibit No. 17 made in the 
company’s dies before they were altered ? 
A. Yes; it is one of the old Jaw forgings. 
562 R. D. Q. Have you obtained a reissue of your patent dated 
November 5, 1878? And, if so, please to give the date and number 
of the reissue. 


Objected to as immaterial. 
A. I have; dated February 7, 1882, No. 10028. 


Reeross-examination of THomas G. HALL: 


561 R. X Q. Is Defendants’ Exhibit No. 17 in the same condition 
In which it left the forge? 

A. It 1s not. 

564 R. X Q. State what changes have been made in it, where, 
when, and by whom. 

A. It has had a hole drilled through it; has been filed on the 
sides and on the cutting edge; nothing has been done to it on the 
inner edge where the lip is formed; the throat has been filed a 
little. J did the filing in Harlem, I think, in the latter part of 
1873. | 

565 R. X Q. Are you positive that no metal has been cut. from 
that forging, save as above stated ? 

A. That is all, except what was done by the trimming dies; the 
trimming was done before it came into the possession of the com- 
pany. 

566 R. X Q. Have you any other similar forgings of the date and 
die of No. 17 which have not been filed and trimmed ? 

A. We had several thousand in June, 1879, but they were all sold 
for old scrap. 
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567 R. X Q. How did this particular one come to be kept? 

A. Had it in my trunk at my house from the latter part of 1878 
until I produced it in the interference case; never was out of my 
possession during the interval. 

568 R. X Q. Have you never done anything to this No. 17 since 
the latter part of 1878? 

A. I have not. ee 

THOMAS. G. HALL. 


Signed and sworn to before me— 
J. EDGAR BULL, 


Notary Public and Special Lxaminer. 


Adjourned until April 50, 1884, at same time, at Mr. H. Barnard’s 
office. 


304 James F. Oliver’s Direct. 


New Yorx, May 19th, 1884—1 p. m 
Parties meet pursuant to agreement. 


Present: Same counsel. 


JAMES F. OLIVER, a Witness produced on behalf of defendants, 
and being one of the defendants herein, being duly sworn, in an- 
swer to interrogatories propounded by Mr. Broapnax, testified as 
follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is James F. Oliver; am thirty-one years of age; re- 
side at No. 161 Hall street, Brooklyn, N. Y.; am a broker in_pe- 
troleum. 

2 Q. Are you one of the defendants in this suit? 

A. Yes. 

3Q. Are you acquainted with your codefendants in this suit ? 

A. Yes. 

4 Q. State whether you have manufactured on your own account 
or on the joint account of yourself and codefendants any cutting 
nippers such as now shown you, substantially, marked “ Defendants’ 


Exhibit Hall’s No. 2 Nipper.” 
Objected to as immaterial. 


A. Never have. 
5 Q. State, if you know, who manufactured such nippers at any 
time. | 
A. The Interchangeable Tool Company of New York. 
6 Q. State when that company was organized. 
~s — 1878. 
7Q. 8 tate whether you are an officer of that company ; and, if 
yea, hai officer, and how long you have been such officer. 
A. lam a director and stockholder ; have been such since 
005 the organization of thecompany. I was treasurer of the com- 
pany from its organization, or very soon after, until about 
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February, 1880, and from that time until abeut January, 1881, I 
was secretary. 

8 Q. Please examine the nipper now shown you and state whether 
the Interchangeable Tool Company manufactured any nippers like 
that; and, if so, state how many and when, and whether such nip- 
ners, any of them, w ere put upon the market. (Witness shown De- 
fendants’ Exhibit No. 8, old nipper.) 


Objected to as hademeaiiek 


A. Several dozens were manufactured in 1878—some in Harlem, 
some at the Hudson street-shop—but the company never put any of 
them upon the market to my knowledge. 

9 Q. Please to point out the distinguishing differences between this 
nipper and the nipper marked Defendants’ Exhibit Hall’s No. 2 
Nipper. 

Objected to on the ground that witness is not shown to be an ex- 
pert, and that the question is immaterial. 


A. Defendants’ Exhibit Hall’s No. 2 Nipper, has a gear connec- 
tion between the handles, and the spring is held in a seat between 
the jaws. Hall’s Exhibit No. 8, old nipper, has no gear connec- 
tion eit the handles, and the spring is held in position by a 
brass block placed beneath it. 

10 Q. What were the first steps taken by the company towards 
making the gear connections between the two handles of the nipper, 
and when were such steps taken? State fully what circumstances 
led to the introduction of the gearing between handles. 


Objected to because witness is not shown to be an expert nor to 
have any personal knowledge of the matter in question, and because 
the question Is immaterial and can only be answered from hearsay. 


306 A. About the first of April, 1879, I had a conversation, at 

the office of William Q. Judge, with Mr. Hall aud Mr. Judge 
relative to the perfecting of the nipper. The Kennedy nipper was 
referred to in that conversation, and Mr. Judge and I asked Mr. 
Hall why we could not use a gear connection between the handles 
similar to that shown in the Kennedy nipper. Mr. Hall said that 
he had tried it and thought he could improve upon it. He madea 
sketch showing a pin-and-hole connection between the handles, and 


Mr. Judge also made a sketch showing a gear connection between 


the handles, and we thereupon—all three of us—decided that we 
must adopt some plan similar to that shown in the drawings there 
made. Shortly after, or about the 10th of April, 1879, Mr. James M. 
Adams was employed by the company to take charge of its shop 
and superintend the perfection of the nipper and the making of tools 
with which to manufacture it. After he had been in the company’s | 
employ two or three days I told him, at the shop in Hudson street, 
that we wanted him to make a model and to manufacture the nipper 
with some kind of gear connection between the handles, and that 
Mr. Hall was the president of the company, and he (Adams) would 
receive orders from Mr. Hall. About a week later Mr. Johnson 
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(Moses C.) was employed by the company, at Mr. Adams’ request, to 
assist him in making models, mechanical drawings, and tools. A 
few days after Mr. Johnson’s engagement Mr. Adams showed me a 
pair of nippers having pins inserted between the handles to form a 
gear connection, which pins he told me he had put in himself. A 
model nipper, which had been made for the company by Messrs. 
Jencks & Co., was then altered so as to have a gear connection be- 
tween the handles, consisting of one tooth on one side and two on 
the other. The work of altering this model was done by Mr. John- 
son, Whom I saw at work upon it a number of times. When com- 
pleted this model was used as a pattern from which to make all of 
the special tools for the manufacture of the No. 2 nipper. 
O07 11 Q. At the time you had this conversation with Mr. 
Judge and Mr. Hall was the office of Mr. Judge also the office 
of the Interchangeable Tool Company ? 

A. Yes. 

12 Q. What was the Kennedy nipper, referred to in your answer 
to Q. 102 

A. It was a cutting nipper, of which I had seen a wood eut show- 
ing a gear connection between the handles anda system of compound 
levers. It had been patented by one Kennedy; at what time I don’t 
know. 

13 Q. Please to examine the drawing now shown you, marked 
Defendants’ Exhibit No. 2, drawing Itennedy’s nipper, and state if 
you recognize it as the Kennedy nipper referred to by you in your 
answer to Q. 10. 


Objected to as leading and suggesting answer. 


A. I do. 

14 Q. In answer to Q. 10 you say that Mr. Hall and Mr. Judge 
made a sketch showing a gear connection between the handles of the 
nipper. Please to examine the sketch now shown you, marked De- 
fendants’ Exhibit No. 9, lead-pencil sketch, and state if you recog- 
nize it as the sketch or sketches referred to by vou. 


Objected to as immaterial. 


A. These are the sketches I have referred to. 
15 Q. Which of the sketehes did Mr. Hall make himself ? 
A. Mr. Hall made the one which is here encircled by a red mark 
in the lower left-hand corner. 
16 Q. Were both of these sketches made in. your presence, and 
did you see them made? 
A. They were both made in my presence and I saw them 
made, 
308 17 Q. Please to examine Defendants’ Exhibit Nipper Han- 
dles and state if you recognize them as the handles in which 
Mr. Adams put the pins, as you have testified in your answer to Q. 
10. 
A. The handles shown me by Mr. Adams were like these; I can- 
not swear that these are the same handles. 
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18 Q. What was the object of putting the pins between the han- 
dles of that old nipper? 


Objected tu, as witness is not an expert. 


A. Mr. Adams made it to illustrate:‘the principle upon which the 
hippers were to be made, and to show to the officers of the company 
how it would work. 

19 Q. Do you mean how the nipper would work with a gearing 
between the handles? 

A. Yes. 

20 Q. And was that experimental gearing put in in obedience to 
the determination reached by Mr. Hall, Mr. Judge, and yourself at 
the time vou had your conversation testified to in answer to Q. 10? 


Objected to as argumentative, leading, and calling for an answer 
which cannot be evidence. 


A. Yes. It was the result of instructions given Mr. Adams by 
myself and other officers of the company to make a gear connection 
between the handles. 

21 Q. When was the nipper made by Jencks & Co. completed and 
delivered to the Interchangeable Tool Company ? 

A. It was delivered by Jencks & Co. about January Ist, 1879. 

22 Q. How was the spring arranged and held in that nipper ? 


Ovjected to, as witness is not an expert. 


309 A. It was a V-shaped spring, held in position between the 
jaws by its own pressure against them. 
25 Q. What was there to prevent the spring from working up out 
of its seat between the jaws ? 
Same objection. 


A. A projection or shoulder at the throat of the Jaw. 

24 Q. How frequently did you visit the works of the company 
during the time that these changes were being made in the nipper? 

A. Two or three times a week, and remained from one to two 
hours every time. 

25 Q. Did you see Mr. Jolinson at work altering the Jencks model 
for the purpose of making the gear connection between the handles? 

A. Yes. 

26 Q. In what way did he make the alteration ? 

A. He dovetailed pieces of metal into the inside of the handles 
in order to have the necessary stock from which to make the pro- 
jecting teeth. 

27 QQ. State, if you know, where that nipper is. 

A. I don’t know. 

28 Q. State, if you know, who made the original Jencks model ? 

A. Johnson (Moses C.) told me that he made it. 

29 Q. After the Jencks model nipper was altered, as you have 
stated, did the company have new dies made in which to make their 
forgings? 

A. Il saw new model handles which were made for the use of the 
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Colt’s Arms Company in altering dies. I did not see the dies altered, 
but saw a letter from the Colt’s Arms Company stating, substan- 
tially, that our orders as to alterations had been received and would 
be acted upon. 
30 Q. When was the Jencks model nipper completed as altered 
by Johnson ? 
A. I cannot fix the date precisely ; I think it was about the mid- 
dle of May, 1879. 
O10 31 Q. And do you know of your own knowledge that it 
was then used by the company as its model] nipper, from 
which all its special tools were made for manufacturing the No. 2 
nipper ? 
A. I saw different parts of it in the hands of the different work- 
men, who stated to me, in answer toinquiries by myself, that it was 
being so used. 


Objected to as hearsay. 


32 Q. During the time these alterations were made upon. the 
Jencks model nipper was Mr. Moses C. Johnson in the employ and 
in the pay of the Interchangeable Tool Company ? 

Objected to as 1mmaterial. 

A. Yes. 

oo . When did you first hear that Mr. Johnson claimed to be 
the inventor of the improved nipper of any part of it 7 

A. About the end of August or first of September, 1880; it was 
shortly before the company made its assignment to Mr. Healy. 

34 Q. From whom did you first hear that Mr. Johnson claimed 
to be the inventor of any part of the nipper ? 

A. From Henry G. Thompson. 

oo Q. Who was present when Mr. Thompson made the claim, and 
where was the claim made that Mr. Johnson was the inventor of the 
improveinents In question ? 

A. It was at the company’s office at Milford, Conn., and there 
were present Messrs. Pratt and Tlealy, of Hartford ; Mr. Thompson, 
Mr. Hall, and myself. 

36 Q. Did the announcement occasion any surprise to the officers 
of the Interchangeable ‘Tool Company ? 


Objected to as immaterial. 
A. It surprised me, and Mr. Hall said it surprised him. 


oll 37 (. Who was recognized by the officers of the company 
as the inventor of the improvements on the nipper ? 


Objected to as immaterial. 


A. Mr. Hall. 

38 Q. During the time that Mr. Johnson was in the employ of the 
Interchangeable ‘Tool Company did you hear him or any one in his 
behalf make any claim to any invention or improvement upon the 
Hall nipper ? 
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Objected to as immaterial. 

A. No. 

09 Q. Who, if any one, have vou heard claim to be the inventor 
of the Hall nipper—not only the original nipper, but as improved, 
and as it appears in Defendants’ Exhibit Hall’s No. 2 Nipper ? 


Question objected to as immaterial, while qualified by the words 
“and as it appears by Defendants’ Exhibit Hall’s No. 2 Nipper.” 


A. James M. Adams, when he was discharged in February, 1880, 
asked me to give him some money (no amount stated) in consider- 
ation of his having moved his family down from Hartford and hav- 
ing made the improvements on the nipper. I never heard of any 
one claiming to have invented the original nipper except Hall. By 
his original nipper I mean the nipper as aes by Hall Novem- 
ber 5, 1878. 

40 Q. Who besides Mr. Adams have you heard claim to be the 
inventor of the improved nipper? 

A. Mr. Moses ©. Johnson. 

41 Q. Did you ever hear Mr. Hall claim to be the inventor of it ? 

A. Yes. 

42 Q. Who did you first hear claim to be the inventor of it? 

A. Mr. [all. 


Adjourned until May 20, 1884, at 1 p.m. 


O12 New York, May 20, 1884—1 p. m 
Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 
Examination of Mr. OLiver continued : 
34. Who elaimed to be the first inventor of it—I mean both 
the original and improved nipper ? 

A. Mr. Thomas G. Hall. 

44(Q. Who, if any one, did you hear question that claim during 
the time Mr. Adams and Mr. Johnson were in the employ of the 
company ? 

A. Never heard his claim questioned during that time. 

45 Q. How was Mr. Hall regarded by the officers and directors of 
the company as to the inventorship of the nipper, both original and 
improved ? 

Objected to as improper, calling for a conclusion from hearsay. 

A. He was regarded as the inventor of the nipper and all of its 
improvements, he having claimed the improvements before any 
changes were made. 

Move to strike out this answer as hearsay. 

46 Q. Who, if any one, did you hear give Mr. Johnson eredit for 
the invention of the improved nipper while he was in the employ 


of the company ? 
A. I never heard any one give him credit for it. 


25—186 


194 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


47 Q. In what capacity was Mr. Johnson employed by the com- 
pany ? 

Objected to as repetition. 

A. Asa skillful workman. 

48 Q. How long was he in the company’s employ ? 

A. About a year. 

‘ ; , e . a. | ° ° ‘ Fi 

013 49 Q. How many nippers like Defendants’ Exhibit Hall's 
No 2 Nipper did the company manufacture during the time 
Mr. Johnson was in its employ ? 

Objected to as immaterial. 

A. About thirty thousand (80,000). 

50 Q. Was it before or after Mr. Johnson went in the employ ot 
the company that Mr. Hall and the company decided to put the 
gearing between the handles of the nipper and directed Mr. Adams 
to do it or have it done. 

Objected to on the ground of utter absence of proof of any such 
decision or instruction or direction. 


A. It was before the employment of Mr. Johnson. 

51 Q. How long before ? 

Same objection. 

A. A week, more or less. 

52 Q. You say that the spring in the Jencks model nipper was 
prevented from riding up by a shoulder or projection over its upper 
end at the throat of the jaw. How far did the shoulder in that 
nipper project over the ends of the spring? 

Objected to on the ground that witness has not testified as coun- 
sel states, and that the question instructs and leads the witness. 

A. I can’t give you the measurement of it, butit was just enough 
to cover the thickness of the spring; it was a very slight projec- 
tion. 

53 Q. Was the projection as long as the metal forming the spring 
was thick ? 

A. It was. 

54 Q. How did the shoulder in that nipper differ, if at all, from 
the corresponding shoulder in Defendants’ Exhibit Hall’s No. 2 
Nipper? 


Objected to, as witness is not an expert. 


314 A. It was shorter. 

50 Q. What, if any, determination or discussion was reached 
or had among the officers of the company as to the necessity or de- 
sirability of making this shoulder or projection long enough to come 
together when the nipper was closed ? 

Objected to as improper, irrelevant, and immaterial. 


A. There was no such discussion or determination, to my knowl- 
edge. 
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06 Q. What, if any, importance did or does the company attach 
to that feature of the nipper ? 


Same objection. 


A. No importance is attached to it, except that it has been re- 
garded as a defect. 


Move to strike out the answer. 
o7 (. How was it regarded as a defect ? 
Same objection. 


A. It was the cause of objections to the nipper by the trade for 
the reason that when a wire was introduced between the jaws for the 
purpose of cutting it, 1f the end of the wire rested against the 
shoulders it formed a post between the shoulders and the cutting 
edges, Which caused the edges, when pressed together, to be forced 
upward and broken. 

58 Q. Do you mean that the long projections over the ends of the 
spring act like a wedge against the end of the wire and causes the 
cutting edges of the nipper to break ? 


Objected to as immaterial and instructing the witness. 


A. That is what I mean. 
old 59 Q. You say, in answer to Q. 10, that Mr. Judge made 
one of the sketches on Defendants’ Exhibit No. 9, lead-pencil 
sketch; at whose request did Mr. Judge make that sketch ? 

A. Mr. Hall asked Mr. Judge to make a sketch, as Judge could 
draw easily and rapidly and Hall did so with difficulty. 

60 Q. You have said that a model nipper handle was made to go 
to the Colt’s Arm Company by which to make the new dies. What, 
if anything, was done towards making a model by which to make 
new dies for the jaws of the nipper ? 

A. A new jaw model] was made, which was shown to me by Mr. 
Johnson. 

61 Q. From which to make the new dies? 


Objected to as instructing witness. 

A. From which to make the necessary alterations in the dies. 

62 Q. How did the forgings made in the new dies differ from those 
made in the old ones? 

Objected to on the ground that witness is not an expert. 

In answer to objections of complainant’s counsel that the witness 
is not an expert, defendants’ counsel states that he has not asked the 
witness for his opinion about anything; that he has not produced 
him and has not examined him as an expert, but purely upon ques- 
tions of fact. 

Complainant’s counsel replies that witness has been examined 
before on the subject of this case and is persistently led by defend- 
ants’ counsel now. 
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A. The shank of the new jaw forging was longer, the head 
316 narrower, and there was a projection on the inside from 
which to make the shoulder for holding the spring. 

63 Q. What, if any, conversation did you have with Mr. Adams 
about patenting the nipper as improved ? 

Objected to as improper. 

A. I suggested to him on one occasion the propriety of our get- 
ting a patent upon the improvement. He replied that he would 
advise having the whole thing patented over again. ‘This was about 
the beginning of July, 1879. 

Move to strike out this answer. 

64 Q. At that time did Mr. Adams make any claim to the 1m- 
provements, either for himself or for Mr. Johnson ? 

Objected to as improper and immaterial. 


A. He made none, to my knowledge. 

65 Q. What were Mr. Johnson’s habits—I mean were they tem- 
perate or intemperate ? 

Objected to as irrelevant and immaterial. 

A. He was a man of intemperate habits. 

Ob (). Why did he leave the employ of the COM pany ¢ 

Same objection. 

A. He was discharged for drunkenness and neeleet of his duty. 

67 Q. Who, if any one, urged his dismissal ‘ 

Same objection. 

A. Mr. Hall, Mr. Rogers (who was then treasurer),and Mr. Henry 
G. ‘Thompson. 

68 @. For the reasons which vou have stated ? 

Same objection and leading. 
317 A. Because he Was unreliab] 

69 Q. Why did Mr. Adams leave the employ of the eom- 
pany ¢ 

Same objection. 

A. He was discharged because the work of manufaeture under his 
Supervision Was not satisfaet ar and he was deelared by Mr. John- 
son and Gustam to be incompetent as a toreman. 

Move to strike out the aduswer 

70 Q. What were the relations between Mr. Gustam and Mr 
Johnson ? 

Same objec tion. 

A. They were of an intimate and friendly eharacter. 

i] (J. What was Mr. Gustam’s DIts as to lemperancs 
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A. Very uncertain character. He was frequently intoxicated. 


Same motion. 


72Q. What was Mr. Gustam’s reputation for truth and integ- 
rity ¢ 

Same objection, and also beeause this course of examination Is 
scandalous coneerning a man who has not been called by complain- 
ant and was an officer of the Interchangeable Tool Company. 


A. I didn’t know at the time. but I have sinee learned that his 
reputation for truth and integrity was bad. 


Move to strike out. 


ols 73 Q. Do you mean by your last answer that you have as- 


ecertained sinee IS70 that Mr. Gustam’s reputation for truth 
and veracity and integrity was bad ? 


tha 
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Same objection, and also that the question Is leading and instruct- 
ing the witness. 


A. That is what I mean. 
74.Q. When did Mr. Gustam cease to be an officer of the company, 
and why did he cease to besuch officer ” 


Same obrection. 
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A. The shank of the new jaw forging was longer, the head 
8316 narrower, and there was a projection on the inside from 
which to make the shoulder for holding the spring. 

63 Q. What, if any, conversation did you have with Mr. Adams 
about patenting the nipper as improved ? 

Objected to as improper. 

A. I suggested to him on one occasion the propriety of our get- 
ting a patent upon the improvement. He replied that he would 
advise having the whole thing patented over again. This was about 
the beginning of July, 1879. 


Move to strike out this answer. 


64 Q. At that time did Mr. Adams make any claim to the im- 
provements, either for himself or for Mr. Johnson ? 


Objected to as improper and immaterial. 
A. He made none, to my knowledge. 


65 Q. What were Mr. Johnson’s habits—I mean were they tem- 
perate or intemperate ? 

Objected to as irrelevant and immaterial. 

A. He was a man of intemperate habits. 

66 Q. Why did he leave the employ of the company ? 

Same objection. 

A. He was discharged for drunkenness and neglect of his duty. 

67 Q. Who, if any one, urged his dismissal ? | 

Same objection. 

A. Mr. Hall, Mr. Rogers (who was then treasurer), and Mr. Henry 
G. Thompson. 

68 Q. For the reasons which you have stated ? 

Same objection and leading. 


o17 A. Because he was unreliable. 
69 Q. Why did Mr. Adams leave the employ of the com- 
pany ? | 
Same objection. 


A. Iie was discharged because the work of manufacture under his 
supervision was not satisfactory, and he was declared by Mr. John- 
son and Gustam to be incompetent as a foreman. 

Move to strike out the answer. 


70 Q. What were the relations between Mr. Gustam and Mr. 
Johnson ? 


Same objection. 

A. They were of an intimate and friendly character. 

land . 

(1Q. What was Mr. Gustam’s habits as to temperance ? 
Same objection. 


, 
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A. Very uncertain character. He was frequently intoxicated. 

Same motion. 

72 Q. What was Mr. Gustam’s reputation for truth and integ- 
rity ? 

Same objection, and also because this course of examination is 
scandalous concerning a man who has not been called by complain- 
ant and was an officer of the Interchangeable Tool Company. 

A. I didn’t know at the time, but I have sinee learned that his 
reputation for truth and integrity was bad. 

Move to strike out. 

o18 73 Q. Do you mean by your last answer that you have as- 
certained since 1879 that Mr. Gustam’s reputation for truth 
and veracity and integrity was bad ? 

Same objection, and also that the question is leading and instruct- 
ing the witness. 

A. That is what I mean. 

74 Q. When did Mr. Gustam cease to be an officer of the company, 
and why did he cease to besuch officer ? 

Same objection. , 

A. It was some time in the winter 1880-81, and because the com- 
pany had lost all confidence in him. 

Move to strike out after “ 81.” 

75 Q. What were the relations between Gustam and Mr. Henry G. 
Thompson ? 

Same objection, and also because there are no relations proved. 

A. They appeared to be intimate and friendly. Mr. Thompson, 
to my knowledge, loaned Mi. Gustman some money on one occasion. 
Mr. Gustam told me of visits to Mr. Thompson’s house, and he was 
in Mr: Thompson’s office at the time that the officers came to the 
factory at Milford to replevy the company’s engine and boiler upon 
the suit of Mr. Thompson. 


Move to strike out the whole of this answer. 


76 Q. What was the relation between Mr. Johnson and Mr. Henry 
G. Thompson before and after Mr. Johnson’s dismissal ? 

Same objection. | 
o19 A. I know nothing of them; I can think of nothing at the 


moment. . 
77 Q. Please to examine the book now shown you and state what 


it Is. 
Objected to as irrelevant and immaterial. 


A. It is the minute book of the Interchangeable Tool Company ? 
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78 Q. Please to read any resolution you may find in that book 
directing a patent to be applied for in France for the Hall nipper. 

Objected to because the book is not shown to have been kept by 
the witness, nor any such resolution, if any, to have been entered by 
him in his handwriting at the time, and because it is a mere subter- 
fuge and a continuation of the preceding objectionable course of ex- 
amination in order to avoid ealling the proper witness. 


A. Under date of October 7, 1879, is recorded the following reso- 
lution : F 

“On motion of Mr. Harris, it was resolved that the secretary be 
instructed to apply immediately for a French patent on the Hall 
nipper, and as soon as practicable for the Belgian and Swiss pat- 
ents.” 

Move to strike out the answer. | 

79 Q. Were you present at the time that resolution was passed ? 

Objected to as calling for secondary evidence from a defendant, 
it not having been shown that Mr. Gustam cannot be produced. 


A. I was. 
320 80 Q. Do you know of your own knowledge that it was 


passed ? 
Same objection. 
A. I do. 
81 Q. What nipper was the secretary directed to apply fora patent 
for by that resolution ? 
Same objection, and, further, the resolution must speak for itself. 


A. The nipper that the company was then making and selling, 
which was like Defendants’ Exhibit No. 2 Nipper. 

82 Q. At the time that resolution was passed did you know or did 
any of your associates know, so far as you were informed, that Mr. 
Johnson or Mr. Adams, or any one else besides Mr. Hall, claimed to 
be the inventor of the nipper or any part of it? 

Same objection as to the réference to the resolution (so called) ; 
also to the calling for hearsay; also as immaterial. 


A. I knew of no such claim, nor did any of my associates, to my 


knowledge. 
83 Q. In whose handwriting is the resolution you have read from 


the minute book ? 
A. It is in the handwriting and over the signature of A. Gustam. 


84 Q. Who succeeded Mr. Gustam as secretary of the Interchange- 
able Tool Company ? 


Objected to as immaterial. 


A. I did. 
85 Q. And did you keep this book’ as secretary of the company ? 


A. I did. 


a 
| 
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o2l Counsel for defendants does not put the book in evidence 

for the reason that he does not wish it to go out of the pos- 
session of the company, but here and now submits the book to the 
inspection of complainant's counsel in the presence of the officer and 
undertakes to have it present in court on the hearing of this cause, 
and requests the examiner to mark the same for identification. (Ex- 
aminer does as requested.) 

Counsel for complainant replies that he does not know how this 
book was kept, whether accurately or not, and cannot permit any 
part thereof to be produced, read, or referred to in evidence or else- 
where without due proof thereof. 


86 Q. I place in your hands Johnson’s Exhibit No. C in the in- 
terference case; state, if you recollect, when you first saw that ex- 
hibit. 

A. I first saw this when I was examined in rebuttal in the inter- 
ference case. 

Counsel for complainant states that, being momentarily called 
away, witness refreshed his memory by conversation with defend- 
ants’ counsel before answering. 


87 Q. Did you ever see that model at the works of the Inter- 
changeable Tool Company ? 


Objected to as immaterial. 


A. I never did. 

88 Q. I now place in your hands Johnson’ s Exhibit D in the in- 
terference case; state, if you recollect, when you first saw that ex- 
hibit. 


Objected to as immaterial. 


322 A. I remember seeing this at my examination in the in- 

terference case, but may have seen it before at the shop of 
the company in Hudson street ,as I saw several there that looked 
like it. 


Direct examination closed. 


Cross-examination of witness by Mr. BARNARD: 


89 X Q. What was your business in 1878 and 1879? 

A. I was a teller in a bank—National City Bank of Brooklyn; 
was there during the whole of those years. 

90 X Q. At what time of the day did you go to the bank and at 
what time did you leave ? 

A. I went at 9 a. m. and left about 4 p. m. 

91 X Q. Where is that bank’s banking office ? 

A. At the City Hall square, Brooklyn. 

92 X Q. Where was the shop of the Interchangeable Tool Com- 
pany in 1878? 

A. At 125th street, New York—in Harlem. 
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93 X Q. How long did it take in 1878 to go from City Hall square, 
Brooklyn, to the shop of the tool company in Harlem ? 

A. About an hour—an hour and ten minutes. 

94 X Q. By what conveyance did you ever make that trip in an 
hour and ten minutes? State the route taken in 1877. 

A. I never timed it to a minute, or very nearly at all. From the 
bank to Fulton ferry in a horse-car; thence to New York by Fulton 
ferry ; from the dock next the—to Harlem by the Harlem steamboat, 
landing at Harlem bridge. The shop was one block from the 
bridge. 

95 X Q. At what street is the New York end of the bridge? 

A. Third avenue; I think it is 125th street; I don’t know ex- 
actly ; don’t testify to these streets within one or two streets. 

96 X Q. Between what avenues was the shop of this company in 
Harlem ? : | 

A. Between Second and Third avenues; I think it was near Third 

avenue. | 
O29 97 X Q. Did the company own the building; or, if not, 
who owned the building, and what part did they occupy 
of it? 

A. I don’t know who owned the building ; the company occupied 
a small part of it; there was but one floor—a mere shanty. 

98 X Q. How long and by what route did you take to go to the 
shop in Hudson street ? 

A. It took about three-quarters of an hour. From the bank to 
Fulton ferry by way of Ifulton street, New York; from there went 
either by stage or foot to Broadway and Thomas street; thence to 
factory at foot of Thomas street, if Hudson. ‘ 

99 X Q. Did you ever go to the shop in the morning? 

A. No. 

100 X Q. What were the hours of work at the shop? 

A. In Harlem, from 7 a. m. until 6 p. m.; in Hudson street the 
regular hours were from 7 a. m. until 5.30 p. m., but during most of 
the summer of 1879 was ran as late as 9 p. m. 

101 X Q. State the portions of 1879 when the shop worked until 
9 p.m. and the names of the workmen. 

A. I cannot answer that question without referring to the pay- 
rolls of the company. 

102 X Q. Can’t you give any of the months of such late hours or 
any of the names? 

_ A. I don’t wish to do so without opportunity to refresh my mem- 
ory. 

105 X Q. Are you a mechanic ? 

A. I am not. , 

104 X Q. Were you in charge of any part of the mechanical work 
of the shop or of the company ? 

A. No; not directly ; I may say not at all. 

105 X Q. What occasion had you to go to the shop, as you have 
stated in your direct —, two or three times a week ? 

A. To keep myself familiar with what was being done in the 
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business, as I was an officer of the company and had a considerable 
financial interest in it. 
106 X Q. What money, if any, did you put in, and when and in 
what shape ? 
324 A. I put in for myself about two thousand dollars in cash 
at various times, beginning in 1878, and endorsed the com- 
pany’s notes, which were discounted at the bank, to the amount of 
five thousand dollars. 
107 X Q. In what shape and to whom did you pay the two thou- 
sand cash ? 
A. Paid some in cash, some of it in checks to myself, as treasurer, 
and to Gustam and other persons for the current expenses. 
108 X Q. Have you got an account of these money transactions in 
writing ? 
A. I don’t know whether I have or not; I had an account; can’t 
say now where it is. 
109 X Q. During what portions of 1879 was the shop in Hudson 
street idle? 
A. From about January Ist until about April Ist or the time when 
Adams was employed ; then we began again. 
110 X Q. Did the company have any office and where? 
A. It had an office at No. 71 Broadway, at the office of William 
Q. Judge. 
111 X Q. Were you in the habit of going there; and, if so, how — 
often ? 
A. I went there occasionally ; cannot say how often. 
112 X Q. I show you Defendants’ Exhibit No. 9, lead-pencil 
sketch, and ask you to tell me when that was drawn and by whom. 
A. Cannot fix the date when it was drawn, except it was while the 
company was idle and shortly before it resumed operations. The 
sketch in the lower left corner was made by Mr. Hall and the other 
larger sketch by Mr. Judge. 
113 X Q. Did you see these sketches made? 
A. I did. 
114 X Q. Which one of them was made first ? 
A. I think the one by Mr. Hall. 
115 X Q. Why do you say “I think ” when both are made on the 
same paper; can’t you be positive ? ° 
A. No; I can’t say that I am positive, but to the best of my recol- 
lection Mr. Hall’s was made first. 
325 116 X Q. Was it then surrounded with a red circle as 
now ? 
A. I think not; I have no recollection of the circle at the time 


Adjourned until May 21, 1884, at one p. m. 
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New York, May 21, 1884—1 o’clock p. m. 
Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination of Mr. OLIVER continued: 


117 X Q. Are you able to state positively that Defendants’ IEx- 
hibit No. 9, lead-pencil sketch, is the same piece of paper that you 
say you saw Judge and Hall draw sketches on? 

A. I will not swear that it is the same piece of paper; it was a 
piece like it. 

118 X Q. How, then, are you able to swear that the sketches on 
that paper, Defendants’ Exhibit No. 9, lead-pencil sketch, are the 
same that you say you saw made? 

A. I saw sketches such as are on the paper made; I believe them 
to be the same sketches ; I have no means of identifying a particular 
piece of paper. 

119 X Q. State how many teeth were in the gearing of the handles 
in Judge’s sketch. 

A. To the best of my recollection, three teeth on one handle and 
two on the other. 

120 X Q. Where were these teeth placed in the sketch ? 

A. Between the handles, opposite their fulcra. 

121 X Q. How mapy of the teeth were opposite the fulcra ? 

A. They were all opposite the fulera or nearly so. I cannot re- 
produce the sketch in all its minute particulars, either by descrip- 

tion or otherwise. 
026 122 X Q. How many teeth were they i in the sketch made 
by Hall? 

A. There was one pin represented opposite or nearly opposite the 
fulecra of the handles. 

123 X Q. Do you know how that pin was represented, if at all 
affixed to the handles? 

A. It was explained to me by Mr. Hall that one end was to be 
~goarh in one handle and the other to move in a hole in the opposite 
iandle. 

124 X Q. Have you been examined before under oath in relation 
to the matters involved in his suit ? 

A. I have—in the interference case; my testimony-in-chief is 
found on pp. 55 to 68, inclusive, and also my testimony in rebuttal 
is found on pp. 101 to 105, inclusive—all in printed record of said 
interference case. 

125 X Q. In your answer to X Q. 107 you state you paid some 
money to the company in checks to yourself. On what bank were 
these checks drawn and what were their amounts ? 


Question objected to as not cross-examination and as immaterial. 


A. Cannot remember upon what banks they were drawn; some of 
them were the checks of other persons than myself; cannot remem- 


ber the amounts. 
126 X Q. In answer to X Q. 106 you state you discounted notes 


are 
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for the company to the amount of five thousand dollars; where and 
when were these notes discounted ? 


Same objection. 


A. Fulton Bank of Brooklyn; don’t remember the dates. 
127 X Q. Cannot you state the year and part of the year in which 
those notes for five thousand dollars were discounted ?. 


Same objection. 


O27 A. I cannot without opportunity to refresh my memory. 
oe 128 X Q. Were you not treasurer of the company then? 

A. 1 was. 

129 X Q. Did you have any other notes discounted for the com- 
pany? 

A. I did not. 

1380 X Q. Was this discounting of five thousand notes before or 
after the company’s shop was moved to Hudson street ? 

A. After. 

131 X Q. Cross-question 127 repeated. — 

A. It was done in the winter of 1879-’80. 

32 X Q. Was your testimony as given in the interference case 
and shown on the record true? 

A. I swore to it; 1t was. 

135 X Q. If, therefore, you swore that “up to January 1, 1880, I 
had no active part in the company’s business; I had charge of its 
funds simply, and visited its office for a short time about twice a 
week; after January 1, 1880, I was its book-keeper and did the office 
work of the company,” that was true, was it not ? 

A. It was. 

134 X Q. Had you any other business during that period, and 
what was it? 

A. Up to January 1, 1880, I was teller in the National City Bank 
of Brooklyn; after that I had no other business than book-keeper 
of the company until about September 1, 1880. 

135 X Q. You have spoken about your visits to the Harlem shop. 
What kind of nipper was made there? Describe it, if you can. 

A. It was like one of the exhibits in this case, which I would 
recognize if shown me. It was made of two jaws and two handles 
held between two plates by screws which operated as fulcra or pin- 

ions for the handles and jaws. The jaws, handles, and plates 
328 _ were all similar to those shown in Defendants’ Exhibit Hall’s 

No. 2 Nipper, but there was no gearing between the handles, 
and the spring placed between the jaws was supported by a brass 
block or a screw placed beneath it. 

136 X Q. Is your memory of the events and dates relating to the 
matter in controversy in this suit as clear as it was when you testi- 
fied in the interference case in August, 1881? 

A. It is; and in some respects clearer. 

137 X Q. Why is this so? 

A. Because I have given the matter a good deal of thought and 
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have been able by association of events to recall some things which 
might have escaped my memory in my previous examination. 

138 X Q. Have you read or heard read any part of your prior 
testimony ? Have you talked with any one about it or the testi- 
mony. you have given here; and, if yea, with whom and when ? 

A. I have read portions of it and have had some conversation 
with my counsel with regard to it during the past few weeks, at 
various times. 

139 X Q. When did you first see the wood-cut Kennedy nipper, 
and where? 

A. In February or March, 1879, at the office of W. Q. Judge. 

140 X Q. Where and when and at what times in the day did you 
see Moses C. Johnson at work, and what work did you see him do? 

A. First saw him at work in the Hudson-street shop about the end 
of April, 1879, and at intervals of two to four days, at the same place, 
until February, 1880, toward the close of the day. I cannot describe 
all the pieces of work I saw him do; I remember seeing him at work 
first in altering the Jencks model. If you wish me to tell you every 
stroke of work that I saw Mr. Johnson do I cannot undertake to 
do so. 

141 X Q. What was the first alteration that you saw Mr. Johnson 

make on the Jencks model ? 
O29 A. I never saw him make anything from beginning to 
end, but saw-him with parts of the model in his vise and in 
his hands, working upon them with a file. 

142 X Q. When and where was it that you say Adams advised 
the patenting of the improved nipper, and what were Adams’ words 
on that occasion ? 

A. It was in the shop in Hudson street, near the office door, about 
July 1,1877. His words were substantially, “ I would get the whoie 
thing patented over again.” I don’t remember his exact words. 

143 X Q. Did the company make any attempt to patent it as so 
advised ? 

A. Not at that time. 

144 X Q. When did they, if ever. 

A. When the French patent was applied for in France. 

145 X Q. Why did not the company apply for a patent in the 
United States? 

A. Because they did not consider it necessary and did not want to 
spend money uselessly. 

146 X Q. Did the company have the money as long as you were 
nae ype a 

A. They had money from time to time, but needed it to meet cur- 
rent expenses of their business. 

147 X Q. Do you know the amount of fees for a patent in the 
United States ? 

A. I have been told that these are about sixty dollars. 

148 X Q. When and where did you see Johnson’s Exhibit D, and 
how often have you seen it? 

A. I saw it at my examination in the interference case and in 
this case; that is all I can swear to. I may have seen it before. 
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149 X Q. Did you not see it in the shop in Hudson street ? 
A. Cannot say; saw several there similar to it. 
150 X Q. Will you swear positively that you did not see John- 


—son’s Exhibit C in the shop in Hudson street or any other place be- 


fore you saw it in the interference case ? 
do0 A. I will swear positively that I did not see it. 
151 X Q. When you saw first Defendants’ Exhibit Nipper 
Handles were they so separated or were they in a complete pair of 
nippers ? 

A. The ones like these that I saw first were in a pair of nippers, 
and the nippers were taken apart at the time by Mr. Adams to show 
me how they were made. 

152 X Q. How many pins were there in the handles you saw ? 

A. There were three pins in one handle and two in the other. 

153 X Q. How were these pins inserted, if at all ? 

A. They were inserted in holes drilled in the handles, as I was in- 
formed by Mr. Adams at the time. 

154 X Q. What was the shape of the pins in the handles you 
said ? 

A. They looked like bits of wire with the ends bevelled a little. 

155 X Q. How recently before this your present examination 
have these handles been shown you, and by whom ? 

A. Within a week, and by my counsel. | 

156 X Q. Did the pair of nippers of which Defendants’ Exhibit 
Nipper Handles was a part work successfully; and, if not, why 
not ? 

A. The pair that I saw, though roughly and imperfectly made, 
worked well enough to show how the gear principle could be ap- 

lied. 
. 157 X Q. What sort of a nipper was itthat you call roughly and 
imperfectly made; what was rough and what imperfect in it? 

A. It was one of the old style, the parts of which had not been 
polished ; its imperfection was its lack of finish. 

158 X Q. What parts were unfinished ? 

A. Plates and handles; don’t remember about the jaws. 

159 X Q. Were there any pieces of metal dovetailed on it ? 


—388l A. I did not see any; there might have been. 


160 X Q. Were you told that there were; and by whom, 
if so? | 

A. No; not that I remember. 

161 X Q. At the time of the application for the French patent 
what nipper was the company making ? 

A. A nipper like Defendants’ Exhibit Hall’s No. 2 Nipper. 

162 X Q. You have never given any orders for changing the 
mechanical part of the manufacture of nippers by the company, 
have you ? 

A. No; I have not. 

163 X Q. What alterations did you see Mr. Johnson make in the 
Jencks model ? 

A. Isaw him make no alteration completely, but saw him at 


work making alterations. 
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164 X Q. What alterations did you see him at work on first ? 

A. Making teeth on a handle. 

165 X Q. How many teeth was he making ? 

A. Cannot say; it was one of the handles; cannot say which. 

166 XQ. Was or was not the Jencks model, when altered, used by 
the company as a model, and what for? 

A. It was; and for making special tools and gauges for use in 
- the manufacture of nippers like it. 
167 X Q. Were many such nippers made, and what was done 


with them ? 
A. A great many—about thirty thousand—were made ; ; they were 


sold. 

168 X Q. Of what metal were the teeth that you speak of seeing 
Mr. Johnson make on the Jencks model made? 

A. Either steel or iron. 

169 X Q. How were these teeth made? 

A. What I saw done on them was done with a file. 

170 X Q. What did you see done with a file on them ? 
Jo2 A. I saw them when nearly completed, and they were being 
filed, as | supposed, to their finishing point. 

171 X Q. Were these teeth inserted or cut out? 

A. They were cut out of metal that had been added to the handles 
by dovetailing or brazing. 

172 X Q. How many teeth were there ? 

A. One tooth in one handle and two teeth in the other, as near as 
I can remember. 

173 X Q. On what days of what month did you see Johnson at 
work on the Jencks’ model ? 

A. I cannot undertake to answer that question. 

174 X Q. Do you know whether or not A. Gustam is alive ? 

A. I do not. 

175 X Q. Do you know whether he is a brother-in-law of Thomas 
G. Hall? 

A. He is. 

176 X Q. Do you recollect any other alterations in the Jencks 
model beside recutting the teeth ? 

A. Yes. 

177 X Q. Have you had your recollection refreshed on this point 
since your examination in the interference case, and by whom ? 

- I have, by my own reflection and conversation with my coun- 
se 

178 X Q. Did he point out to you that you then swore, “I don’t 
remember any,” and in answer to the question, “ State, if you recol- 
lect, whether there was any other change made in the Jencks 
model nipper than that of putting the gearing between the han- 
dles?” 

A. He did not. 

179 X Q. Did he read that portion of your testimony to you ? 

A. He did not, to my recollection. 


Cross-examination closed. 
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393 Redirect by Mr. BRoADNAX: 


180 R. D. Q. State, as near as you can recollect when the altera- 
tions on the Jencks model nipper were completea ? 
A. About the end of May, 1879. 
J. F. OLIVER. 


Sworn to and subscribed before me this 21st day of May, 1884. 
J. EDGAR BULL, 
— Notary Public and Spec. Exam’r, N. Y. County. 


It is hereby stipulated between counsel that no objection will be 
taken to the above testimony of witness Oliver on the ground that 
it is not taken within the time limited by previous stipulations. 


May 21, 1884. ; 
HORACE BARNARD, 
Complainant’s Solicitor and Counsel. 
AMOS BROADNAX, 
Defendants’ Solicitor. 


Adjourned until May 22, 1884, at — p. m. 


oo04 Samuel Leopold’s Direct. 
New York, May 22d, 1884—1 p. m. 
Parties meet pursuant to adjournment. 
Present: Same counsel. 


SAMUEL LEOPOLD, a witness produced on behalf of defendants, 
and being one of said defendants, being duly sworn, in answer to 
interrogatories propounded by Mr. Broapnax, testified as follows : 

1 Q. What is your name, age, residence, and occupation ? 

A. My name is Samuel Leopold; am 29 years of age; reside at 
179 Bergen street, Brooklyn, N. Y.; am a merchant—a dealer in 
fancy goods. 


Complainant’s counsel requests examiner to instruct witness in 
his answers simply to state matters of his own knowledge. 


a 


A. Lam. 

3 Q. What, if any, office do you hold in the Interchangeable Tool 
Company ? 

A. Secretary and treasurer, since the early part of 1881; am also 
a director and stockholder; have been director since early part of 
1881. 

4 Q. I place in your hands Complainant’s Exhibit 3d; state if 
you recognize it as the nipper manufactured by the Interchange- 
able Tool Company. 

A. I do. 

5 Q. State if you have manufactured any nippers like that or sub- 
stantially like that for your own account, use, or benefit. 


2 Q. Are you one of the defendants in this suit? 
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Objected to as immaterial. 


A. I have not. 
6 Q. State whether you have manufactured any such nippers for 


the joint account, use, or benefit of yourself or codefendants. 
Objected to as immaterial. js 
335 A. I have not. 


Direct examination closed. 


Cross-examination by Mr. BARNARD: 


7 X Q. Are you a stockholder in the Interchangeable Tool Com- 


pany, and how much stock do you own ? 

A. I am, and have fifteen shares standing in my name on the 
books of the company. 

8 X Q. Do you own anyother shares not so standing in your name, 
and how many do you own? 

A. I control about eighty-five shares. 

9 X Q. Question repeated. 

A. I own about eighty-five shares which are not transferred on 
the company’s books to me. 

10 X Q. What is the capital of the company and into how many 
shares is it divided ? 

Question objected to as impertinent, there being no action against 
the company. 

A. The capital stock of the company is seventy-five thousand dol- 
lars, divided into fifteen hundred shares. 

11 X Q. Do you know how many shares of this stock each of 


your codefendants own ? 


A. I do not. 
12 X Q. Do you know how many Thomas G. Hall or James F. 


Oliver or David L. Harris have standing in either of their names on 
the books of the company ? | 

A. I do not. 

13 X Q. How long have you known that the Interchangéable 
Tool Company has been engaged in manufacturing nippers like 
Complainant’s Exhibit 3d? 

A. Since I have been a director of the company. 

14 X Q. Have you taken any part in the direction of such man- 
ufacture ? 

A. J have not. ) 

15 X Q. What part have you taken in the direction of the com- 

pany? 
336 A. Have kept the books and attended to the receipts and 
disbursements ; also attended directors’ meetings for the trans- 
action of the compatty’s business and participated therein. 

16 X Q. Have your codefendants also attended these meetings, or 
have any of them, and whom? 

A. They all have, at various times. 


& 


hg 
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17 _ Q. From what sources have come the receipts of the com- 
pany ‘ 

A. From the sale of nippers, including those made like Complain- 
ant’s Exhibit 3d. 

18 X Q. Are you able to state approximately what number of nip- 
pers made like Complainant’s Exhibit 3d the company has made 
and sold since you became a stockholder, or since you became treas- 
urer and secretary ? 


Question objected to as not cross-examination and as impertinent, 
as exposing the business of the company, against whom there is no 
action. Defendants’ counsel instructs witness not to answer. 


A. By instruction of counsel, I decline to answer. 

19 X Q. Did you ever protest against the manufacture of nip- 
pers like Complainant’s Exhibit 3d by the company since you be- 
came a director of the company? : 


A. No. 


Cross-examination of witness closed. 


SAMUEL LEOPOLD. 


Sworn to and subscribed before me this 22d day of May, A. D. 


1884. 
J. EDGAR BULL, 
Notary Public, N. Y. Co., N. Y., and Special Examiner. 
ool David L. Harris’ Direct. 


Davip L. Harris, one of the defendants in this suit, produced as 
a witness on behalf of defendants, being duly sworn, and examined 
by Mr. Broapnax, testified as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Daniel L. Harris; am twenty-nine years of age; re- 
side at 179 Bergen street, Brooklyn, New York; am a bank teller in 
National City Bank of Brooklyn. 

2 Q. Are you one of the defendants in this suit? 

A. Yes, sir. 

3 Q. What, if any, office do you hold in the Interchangeable Tool 
Company ? 

A. Am a director. 

4 Q. How long have you been such director? 

A. Since from about a year after the organization of the company. 

5 Q. How long have you been a stockholder in the company ? 

A. Since about two months after the organization; since about 
October, 1878. 

6 Q. I place in your hands Complainant’s Exhibit 3d. State if 
you recognize it as the nipper manufactured by the Interchangeable 
Tool Company. 

A. I do. 

7 Q. State whether you have ever manufactured any such nippers 
for your own account, use, or benefit. 


27—186 
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Objected to as immaterial. 


A. I have not. 
8 Q. State whether you have manufactured any of those nippers 
for the joint use, account, or benefit of yourself and codefendants. 
A. I have not. ys 
9 Q. State, as near as you can recollect, when you first saw a Hall 
nipper having a pin gearing between the handles. 
398 A. I saw one almost immediately after the company moved 
into the shop in Hudson street. 
10 Q. Who showed it to you? 
A. Mr. Hall. 
11 Q. Where? 
A. At the shop in Hudson street. | 
12 Q. Was that before orafter Mr. Johnson went into the employ 
of the company ? | 
A. I think it was before. 
13 Q. How was the gearing made—I mean what did it consist of? 


Objected to, as witness is not an expert or mechanic. 


A. Of small pieces of wire. 
14 Q. Whereabouts were these pieces of wire placed in the handles 
so as to form a gearing? 


Objected to as leading—plainly instructing the witness and direct- 
ing the form of answer, even. 


A. Were placed on the insides of handles. 
15 Q. In what relation was this gearing with reference to the fulcra 
of the handle? . 


Same objection. 


A. I will have to get you to show one—to explain what you 
mean. 

16 Q. Examine the nipper now shown you, being Defendants’ Ex- 
hibit 20 in this case, and state how the pin gearing between the 
handles of the nippershown you by Mr. Hall differed, if at all, from 
the pin gearing between the handles of this nipper. 


Objected to, because witness is not an expert and because question 
and exhibition is instruction to and leading the witness. 


309 A. They were pieces of wire placed in the sides, which 
_ looked to me just like that. 
17 Q. Do you recollect how many pins there were in each handle 
of the nipper he showed you ? ; 
A. There was at least two on one side; I don’t know how many 
on the other. 
18 Q. Do you know how the pins were put in? 


Objected to as leading. 


A. I don’t know how they were put in. 
19 Q. Are you a mechanic ? 
A. Iam not. 


a neo 
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20 Q. You merely recollect,as I understand you, of Mr. Hall’s 


showing you a nipper at that time with a pin gearing between the 


handles ? 
Objected to, as witness is not a mechanic or expert. 
A. Yes, sir; I recollect it distinetly. 
21 Q. You did not see the pins put in or know who put them in? 


A. No, sir. 
22 Q. Please to examine the book now shown you and state, if 


you know, what it is. 

* Question objected to on the ground that the proper mode of proving 
what the book is has not been resorted to and the contents cannot 
otherwise be made evidence, and without this the question-is imma- 
terial. 

A. It is the minute book of the Interchangeable Tool Company. 
Move to strike out answer. 
O40) 23 Q. Please to read any resolution you may find in that 
book directing any patent to be applied for in France for the 
Hall nipper. ; 
Question objected to for above reasons and the same objection as 
in Oliver’s examination in this regard. 


A. “Tuesday, October 7, 1879. On motion of Mr. Harris, it was 
resolved that the secretary be instructed to apply immediately for a 
French patent on the Hall nipper.” That is all on the French 


patent. 
Same motion. 


24 Q. Are you the person who offered that resolution ? 


A. I am. 
25 Q. Is the resolution, as you have read it, a correct record of 


the resolution as you offered it? 
Same objection. 
A. It is. 


Same motion. 
26 Q. What nipper is referred to in that resolution ? 


Objected to, as witness is not a mechanic or expert. 
A. The improved nipper; the nipper with the gearing. 


Same motion. 
27 Q. State, if you know, who, if any one, furnished the money 
to pay for the application directed to be made by that resolution. 


341 Same objection ; also as immaterial. 


A. ‘I did. ee 
28 Q. How much did you furnish, and when did you fur- 


nish it? 


eas es, Y 
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Objected to as immaterial. 


A. About $150; almost immediatety after this meeting in which 
the resolution was passed. 


Same motion. 
29 Q. Whom did you give the money to? 
Objected to as immaterial. 


A. Augustus Gustam. 
30 Q. Was the resolution passed upon the day of its date ? 


Question objected to and, witness having looked at the book, com- 
plainant’s counsel objects to his answering. 


A. It was. 

31 Q. At the time the resolution was passed had you heard from 
Mr. Johnson or any one else that Mr. Johnson claimed to be the 
inventor of the Hall nipper or any part of it? 


Objected to, on the persistent use of the definition of the nipper 
in litigation as the “ Hall nipper.” If it does not relate to the nip- 
per improved by Johnson it is also immaterial. 


A. No, sir. 
32 Q. Did you hear from Mr. Johnson or from any one else, up to 
the time that Johnson left the employ of the company, that 
342 he (Johnson) claimed to be the inventor of the whole or any 
part of what is known as the Hall nipper—by which I mean 
tbe nipper which I have shown you, marked Complainant’s Exhibit 
3d? 


Objected to, as witness is not an expert or mechanic and is not 
capable of understanding the subject of these improvements ; also 
as leading. 


A. No, sir; I did not. | 

33 Q. Up to the time Mr. Johnson left the employ of the company 
did you hear from him or from any one else that he claimed to be 
the inventor of the whole or any part of any nipper manufactured 
by the company ? 

A. I did not. 

34 Q. When did you first hear that Mr. Johnson claimed to be 
the ee of any part of any.nipper manufactured by the com- 
pany ? | 

A. Shortly after Mr. Johnson was discharged from the employ of 
the company. 


~ 


Adjourned until May 23, 1884, at 11 a. m. 
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New York, May 23d, 1884—11 a. m. 
Parties meet pursuant to adjournment. 
Present : Same counsel, same witness. 


Examination of Mr. HARRIs continued: 


oo Q. Fix the date, as near as you can, when Mr. Hall first showed 
the nipper having the gearing between the handles? 

A. It was shortly after the company began work in Hudson 
street-—about April, 1879, as near as I can recollect. 

06 Q. Who was present when he showed it to you ? ; 

A. Mr. Adams, Mr. Hall, and myself. 

37 Q. What reason did Mr. Hall give, if any, for having put the 
gearing between the handles ? 


043 Objected to, as witness is not an expert and Mr. Hall has 
already been fully examined. 


A. He said that before putting in the gearing the jaws did not 
work evenly, and by this arrangement he thought he could obviate 


that and make them work properly. 
Move to strike out as hearsay. 


38 Q. After the company started work in the Hudson-street shop 
how frequently did you visit the works, and with whom ? 

A. Fully twice a week, with Mr. Oliver; sometimes oftener. 

39 Q. How long did your visits continue ? 

A. As long as the shop was continued in Hudson street. 

40 Q. About how much time did you spend at the shop at each 
visit ? 

A. An hour or more. 

41 Q. During the time that Mr. Johnson was in the employ of the 


company who, if any one, did you hear give him credit for the in- 


vention of the improvement upon the nipper ? 


A. I heard no one. 
42 Q. To whom was the credit given for the improvement ? 


Objected to as immaterial. 
A. To Mr. Thomas G. Hall. 


Direct examination closed. 


Cross-examination by Mr. BARNARD: 
43 X Q. Have vou talked with any one about your testimony in 
this case since yesterday ; and, if so, with whom ? 
A. I went over what I said yesterday with Mr. Leopold on my 


way home. 
344 44 X Q. How long have you been a bank teller, and what 


are your hours of attendance at the bank? How long have 


you been in the bank? 
A. I went into it about 1870. My hours of daily—save Sunday— 


attendance are from 9 a. m. until 4 p. m. 
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45 X Q. In what portion of the day did you visit the shop in 
Hudson street ? 

A. Immediately after banking hours. 

46 X Q. Had you anything to do with the mechanical 
the shop in Hudson street ? 

A. I did not. 

47 X Q. Do you live in the same house with the witness, Samuel 
Leopold ? 

A. Yes, sir. 

48 X Q. How many shares of the capital stock of the Interchange- 
able Tool Company have you owned and do you now own ? 

A. I have never owned more than 200 shares. I own now about 
161 shares. | 

49 X Q. Have you attended all the meetings of the directors of 
the company since you became a director; if not, how many of such 
meetings, and when and where were they held? 

A. I have attended almost every one while the company was 
doing business in New York and a few at Milford. I can’t give the 
dates when they were held. I received notice of meetings and at- 
tended. 

50 X Q. Where were these meetings held in New York, and at 
what hours of the day ? 

A. Generally in the office in Hudson street; between the hours 
of four and seven. ' 

51 X Q. Did the company have any other office than that in 
Hudson street in New York ? 

A. I think it had an office at 52 Howard street for the sale of 
goods. One of the officers had desk room there. 

52 X Q. No other office? 

A. None that I know of. 
345 53 X Q. Who presided over the meetings you attended, and 
who were present at them ? 

A. Mr. Thomas G. Hall, Messrs. J. F. Oliver, Augustus Gustam, 
Charles H. Oliver (while he was director), James W. Fowle (while 
he was), Henry 8S. Rogers at one meeting (the last we held in Hud- 
son street, I think). Those are all I can think of. 

54 X Q. What position did Augustus Gustam hold ? 

A. At first he held the position of secretary. After that he became 
general agent. 

55 X Q. How long was he secretary, and what were his duties? 

A. He was secretary up to about February, 1880. He had charge 
of the books and correspondence of the company; and, further than 
that, he had charge of the sale of the goods, and, in conjunction 
with Mr. Hall, he had the general, management of the business of 
the company. 

56 X Q. Did you vote at all the meetings you attended ? 

A. I did; at all the meetings I attended as a director. | 

57 X Q. Have you received any money from the company; if 
yea, how much, and for what. 

A. I have never received a cent. 
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508 X Q. Can you state positively the date of Mr. Sdimaee! s (M.C.) 


| employment by the company? If yea, state it. 


A. I can’t give the exact date. I can give the month. It was in 
the spring of 1879 it commenced. I think it was April. 

59 X Q. Can you state positively that Mr. Hall showed you a 
nipper with pins between the handles before Johnson’s employment? 

A. Yes, sir; I can state that positively. 

60 X Q. Have you in any way, by conversation with another 
person or otherwise, refreshed your recollection on this point since 
yesterday ? 

- A. No, sir. 

61 X Q. What was the exact date on which Mr. Hall showed you 

that nipper? i 
046 A. I can’t give you the exact date. 

62 X Q. Did you ever have any talk with any one about 
patenting the improved nipper before October, 1879; and, if yea, 
with whom, and what was the conversation? State timeand place. 

A. I talked with Mr. Gustam, who urged upon me the necessity 
of procuring the French patent and other foreign patents as soon 
as the money could be forthcoming, and thereupon I advanced 
the money to procure the French patent. ‘This was on the street, a 
short time before October 7, 1879, walking home one evening. 

63 X Q. Was this the only conversation you had with any one 
on the subject of patenting the improvements on the nipper? 

A. I did not have any talks with any one about patenting the 
improvements, but patenting the nipper as it now stands. 

64 X Q. Did Mr. Gustam or any one else give you any reason for 
seeking a French patent; if yea, what? 3 

A. He only gave me the reason that it would prevent others from 
manufacturing the goods and selling them in France. 

65 X Q. Was anything said about an American patent by any 
one at any time prior to March, 1880? 

A. There might have been ina general way to this effect: It 
might be well to have a new patent to prolong the time, but that 
it was not absolutely necessary, as the gearing had been invented 
by Mr. Hall, and we could dispense with getting the new patent 


until we had more money. 


66 X Q. Who said this, and when, and where? 

A. All of the directors among ourselves, at different times and 
at different places. 

67 X Q. Did you ever see the letters patent and drawing granted 
to Thomas G. Hall by the United States, dated November 5, 1878? 

A. I did; shortly after they were granted. 
347 68 X Q. Do you know the amount of fees properly huni 
able for an American patent? 

A. I think it is about $70. 

69 X Q. Did you know what the differences were between the 
description of the Hall nipper in the patent of November 5, 1878, 
and that used in the application for the French patent? 

A. Yes, sir. 

70 XQ. Will you state what were these differences ? 
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A. The only thing I can state is one had the gearing and the 
other had not. I say further, if it hadn’t the gearing I would not 
have advanced the money to procure the French patent. 

71 X Q. Did you ever see Moses C. Johnson at work in the shop 
in Hudson street prior to July, 1879? 

A. Saw him almost immediately after he came there and almost 
every time I went there (when he was in condition to work). 


Move to strike out words in parentheses. 


72 X Q. What work did you see him engaged upon ? 

A. Engaged in tool-work. I don’t know the exact kind of work. 

73 X Q. Did you at any of these visits at the shop stand by and 
see M. C. Johnson work ? 

A. Yes, sir. | 

74 X Q. If any one was standing by him at the time with you, 
state who that person was. 

A. At different times there was standing by Mr. Hall, Mr. Gus- 
tam, Mr. Oliver, and probably others. 

75 X Q. Was anything said in your hearing at such times con- 
cerning the special work that Mr. Johnson was engaged on? 

A. I don’t recollect. 

76 X Q. Do you know what Mr. Johnson was employed for? 

A. To do tool-work and fine work in general. He was supposed 

to be an expert. 
348 77 X Q. Did Mr. James M. Adams ever show you any nip- 
pers with improvements on the nipper shown in Hall’s patent 
of November 5, 1878? 

A. I don’t know that he showed me anything in particular of any 
kind. 

78 X Q. Did he show any to others in your presence ? 

A. I don’t recollect what he showed to others. 

79 X Q. Do you recollect of his showing anything to any one at 
any of your visits to the shop in Hudson street prior to July, 1879? 

A. He might have showed parts of the work. I took no notice 
of them, not being a mechanie. 

80 X Q. Did you ever have any conversation with Mr. Adams at 
the shop in Hudson street or elsewhere in relation to the improved 
nipper ? : ; 

A. I think TI did. 

81 X Q. Please state when and where and what he said. 

A. At the shop and in walking down Fulton street to the ferry 
I said to him that the gearing in the nipper would make it almost 
perfect, and that it ought to meet with a large sale. He said he 
thought that was so, and he could see no reason why we should 
not sell a large number of nippers. This was while he was in the 
shop in Hudson street—the spring and summer of 1879. This is 
all I recollect. 

82 X Q. Did Mr. Adams never say anything to you about his 
having made those improvements? 


A. No, sir. 
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83 X Q. Did you ever see any rr. made by Mr. Johnson of 
the improved nipper? 

A. No, sir. 

84 X Q. Did you ever have any talk with any one who was not a 
director or stockholder of this company about the improvements on 
Hall’s nipper of Nov. 5, 1878 ? 

A. Yes, sir. 

85 X Q. Who was it and what was the conversation, and where 
was it had and when ? 

A. It was with Mr. M. C. Johnson, in the shop in Hudson 
349 street, at different times while he was employed there, and 
also while he was employed at Milford. I said to him that 
the improvement in the nipper made it almost perfect, and should 
now meet with a large sale. He said he thought so too. “He could 
see no reason why it “should not. 

86 X Q. Was this the whole of these conversations, or was that the 
only one? 
ae That was the substance of all the conversations I had with 

1m. 

87 X Q. Did you never, while standing by him and seeing him 
at work, as you have iestified, ask him what special work he was 
doing? ; 

A. No, sir; not being a mechanic, I was not interested. 

88 X Q. Did you ever see Mr. Thomas G. Hall make any of the 
improvements on the nipper ? 

A. No, sir. 

89 X Q. Did Mr. Thomas G. Hall ever show you any model made 
by kimself of any such improvements? 


A. No, sir. 
DAVID L. HARRIS. 


Sworn to and subscribed before me this 23d day of May, A. D. 


1884. 
J. EDGAR BULL, 
Notary Public and Special Examiner. 


Henry S. Rogers, of Milford, Conn., a witness produced on be- 
half of defendants, being duly sworn, in answer to interrogatories 
propounded by Mr. Broapnax, testified as follows: 


‘ Q. What is your name, age, residence, and occupation ? 
A. My name is Henry S. Rogers ; aim seventy-one years of age; 
reside in Milford, Conn. “Tam retired from business. 
o00 2 Q. State whether you are acquainted with the Inter- 
changeable Tool Company, and whether you are now or 
have ever been an officer of that company. 
A. I was a director of the company and was elected their treasurer 
about the latter part of March, 1880. 
3 Q. How long did you continue to be a director? 
A. From that time up to the next annual meeting—a period of 


about six months. 
28—186 
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4 Q. Were you treasurer also during the whole of that time? 
. Yes. 
5 Q. Are you acquainted with Thomas G. Hall and Henry G. 
Thompson ? 
A. Yes. rs 
6 Q. And are you also acquainted with Moses C. Johnson and 
Augustus Gustam ? 


A. Yes. 
7 Q. What was the character of Mr. Johnson and Mr. Gustam for 


soberness —I mean temperance—at the time that you knew them 
in Milford ? 


Objected to as immaterial and irrelevant. 


A. My experience was that it was about as bad as could be. 
8 Q. Were they upon friendly terms and in the habit of getting 
drunk together ? 


Same objection. 


A. Very friendly and most outrageously drunk. 

9 Q. Please to examine the nipper now shown you, being Defend- 
ants’ Exhibits Hall’s No. 2 Nipper, and state if you recognize it as 
the nipper manufactured by the Interchangeable Tool Company, of 
which you were a director. 

A. Yes, that’s the nipper. 

10 Q. Have you now any interest in the Interchangeable Tool 
Company ? 

. No. 
351 11 Q. When did you cease to be a stockholder in that com- 
pany ? 

A. Some time in the fall of 1883. 

12 Q. State what, if anything, you know about the failure and 
assignment of the Interchangeable Tool Company. 


Objected to as utterly irrelevant and because the company is not 
a party to the action. 


A. I was notified as one of the creditors and attended the cred- 
itor’s meeting when the assignment was made. 

15 Q. And did you afterwards become the assignee of the com- 
pany? 

A. Yes. 

14 Q. When did you first hear, if at all, that Mr. Johnson claimed 
to be the inventor of any improvement upon the nipper manufact- 
ured by the company ? | 

Objected to because witness is not an expert and has not been 
shown to know what the original nipper was or what the improve- 
ments were. 


A. I think it was soon after—about the time I became assignee. 

15 Q. Of whom did you hear it? 

A. My impression is that I was informed of it first by Mr. Thomp- 
son (Henry G.). 
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16 Q. What did Mr. Thompson say to you when he informed you 
of the fact mentioned in my last question ? 

A. That Johnson claimed to be the inventor of a certain part of 
that nipper, and that he had negotiated or was in the possession of 
that interest. 

17 Q. Did Mr. Thompson inform you what the improvement was 
that Mr. Johnson had made upon the nipper? And, if so, please 
state what it was. 

A. It was in connection with the bearing of the two handles of 

the nipper. 
oo2 18 Q. Do you mean by your last answer that it was the 
gearing between the handles of the nipper that Mr. Johnson 
claimed to be the inventor of ? 3 

A. Yes. 

19 Q. And did Mr. Thompson claim to havea patent for that 
improvement, purchased by him of Mr. Johnson ? 

A. At the time he informed me that the patent had been applied 
for; it was some time after that he informed me that the patent had 
been allowed. 

20 Q. What, if any, experience have you had as a mechanic? 

A. I was bound as an apprentice, soon after I was fifteen years old, 
at the carriage business; served my full time and carried it on after- 
ward some six or eight years. J was for seven years in charge of 
several steam-engines as a superintendent of a company. 

21 Q. What disposition did you make of the affairs of the Inter- 
changeable Tool Company as assignee ? 


Objected to as immaterial and irrelevant, and as to Q. 12. 


A. I advertised for all claims against the company and laid them 
before commissions appointed by the court. Such as were judged 
on I settled as far as I could, and an extension was granted for the 
remainder and I was fully discharged. 

22 Q. What, if any, claims were presented to you, as assignee of 
the company, by Henry G. Thompson ? 

A. My impression is that he presented a claim for the stock which 
had been turned out to him in payment for his machinery, and also 
for two millions of dollars for some violation of a statute in connec- 
tion with the stamping of the tools, and also as agent fora claim by 
a Mr. Adams, formerly employed by the company. 

23 Q. Did you finally effect a settlement with Mr. Thompson for 


his claims? 
A. The commissioners, on examining them, threw them out. 


Question objected to as irrelevant and immaterial. 
O00 24 Q. Threw them out as worthless, do you mean ? 


Objected to as leading. 


A. As worthless or as the company was not liable. 


Complainant’s counsel objects to further oral examination about 
the proceedings of the commissioners. 
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25 Q. In the settlement of the company’s affairs what, if any, re- 
lease did you obtain from Mr. Thompson ? 


Objected to because if in writing it must be produced, and is im- 
material and irrelevant. - 


A. I took a receipt from him in writing and turned over his ma- 
chinery and took back the stock of the company which had been 
given to him for his machinery. 


Move to strike out answers as setting forth the contents of a writ- 
ing not produced. 


26 Q. Please to produce any paper you may have appertaining to 
the settlement referred to by you. 

A. (Witness produces the paper referred to and hands it to coun- 
sel.) 


Paper produced by witness offered in evidence and marked De- 
fendants’ Exhibit Rogers’ Settlement with Thompson, J. E. B., Sp. 
Ex’r, 23d May, 1884. 


Adjourned until May 24, 1884, 11 p. m. 


. 854 New York, May 24, 1884. 


Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Direct examination of Mr. RoGErs continued : 


27 Q. The paper presented by you last evening, being the settle- 
ment between yourself and Mr. Thompson and the Interchangeable 
Tool Company, state, if you please, by whom it is signed. 

A. It is signed by Thomas G. Hall, president of the Interchange- 
able Tool Company; myself, as trustee (assignee), and Henry G. 
Thompson. 

28 Q. Were you present when Mr. Hall and Mr. Thompson 
signed it? . 

A. To the best of my recollection, we all signed it at the same 
time. 


29 Q. Who introduced Mr. Hall to Mr. Thompson ? 
Objected to as irrelevant and immaterial. 


A. I introduced him, to the best of my recollection. 

30 Q. Were you present when Mr. Hall purchased of Mr. Thomp- 
son, for the Interchangeable Tool Company, the machinery referred 
to in this agreement ? 


Same objection. 


A. I was present. 
31 Q. Which of them proposed the sale of the machinery to the 
company for the 67 shares of stock mentioned in the agreement? 


Same objection. 
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A. When Mr. Thompson fixed a price for his machinery he said 
he would take the amount in the stock of the company. 


Move to strike out answer as not responsive. 
300 o2 Q. Was the 67 shares of stock a fair consideration for 
the machinery at the time of the purchase ? 
Same objection. 
A. Situated as the machinery was, I think it was. 
33 Q. At the time of the sale did Mr. Hall, in your presence, make 


any representation to Mr. Thompson as to the value of the stock ; 
and, if yea, what representation did he make? 


~~ 


Same objection. 


A. I do not remember that he made any special valuations. He 
stated the amount of the stock of the company and reserved the 
right to pay in money or in stock within a given time. 

04 Q. In your intercourse with Mr. Hall what estimate have you 
formed of him as a mechanic and a man? 


Same objection. 


A. As it has developed itself, it is very favorable. 

30 Q. Please to produce any claims you may have in writing pre- 
sented by Mr. Thompson to you, as assignee of the Interchangeable 
Tool Company. 


Same objection. 


A. (Witness produces two papers, which he hands defendants’ 
counsel.) 


Which are offered in evidence and marked Defendants’ Exhibit 
Thompson’s Claims Nos. 1 and 2, J. E. B., Sp. Ex’r, May 24, 1884. 


36 Q. Of whom did you receive these papers? 

Same objection. 

A. To the best of my recollection, from Mr. Gunn, Mr. Thomp- 
son’s counsel. | ' 

Move to strike out answer. 


306 37 X Q. Mr. George M. Gunn, do you mean? 


Same objection. 


A. Yes. ; 
38 Q. Which, if either, of these claims were disallowed by the 
commissioners, as stated in your testimony yesterday ? 


Same objection. 


A. Both of them. 
39 Q. Were these claims given to you by Mr. Gunn on behalf of 


Mr. Thompson and as his counsel ? 
Same objection. 
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A. Yes; and acknowledged by Mr. Thompson. 
40 Q. Do you mean they were subsequently acknowledged by Mr. 


Thompson as his claims? 

Same objection. 

A. Yes. 

41 Q. Please to produce any claims you may have presented to you, 
as assignee of the company, by Mr. Gustam. 


Same objection, and also that Mr. Gustam is no party to this 
suit. 
(Witness produces paper and the) 


Same is offered in evidence and marked Defendants’ Exhibit Gus- 
tam’s Claim, J. E. B., Sp. Ex’r, May 24, 1884. | 
Complainant’s counsel objects to the admission of this as an Ex- 
hibit and moves to exclude the same. 
307 42 Q. Of whom did your receive this paper, Defendants’ 


Exhibit Gustam’s Claim ? 
Same objection. 


A. It was presented by Charles A. Tomlinson and subsequently 
acknowledged by Gustam as his claim. 


Move to strike out answer. 


43 Q. Previous to your becoming assignee of the company did you 
cause an attachment to be levied upon its assets? 


Same objection. 


A. My impression is that that attachment was levied by my 
brother, Isaac T. Rogers. 


Move to strike out. 
44 Q. About how long was that before you became assignee ? 
Same objection. 


A. Five or six weeks. 
45 Q. And after you became assignee did Mr. Thompson levy an 


attachment on the machinery of the company ? 


Same objection. 

A. Yes. 

46 Q. And was that attachment grounded upon the claims of Mr. 
Thompson which you have presented here? 


Same objection. 


308 A. Yes. 
47 Q. What, if any, plan or scheme did Mr. Thompson 
present to you for swallowing up the Interchangeable Tool Com- 


pany ? 
Same objection. 
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A. There was a proposition made to form a new company and 
place it under the control of different persons from the old ones. 


Same motion. 
48 Q. Who made this proposition ? 
Same objection. 


A. Mr. Thompson. 
49 Q. Please give the names of the persons that were to have the 
management and control of the new company. 


_ Same objection. 


A. I don’t recollect particularly as to names, but I know the po- 
sition of president was offered to myself or brother. 

Same motion. 

50 Q. What, if any, interest or office was Mr. Gustam and Mr. 
Thompson to have in the new company ? 

Same objection. 


A. They were to retain their interest in it. Mr. Thompson or 
Mr. Gustam, I suppose, were to have the management. 

51 Q. Have you any memorandum in writing, made by you at 
the time, of that plan or scheme proposed to you by Mr. Thompson ? 
And, if yea, produce it. 


309 Same objection. 


A. I believe I have something of that kind, but have not it with 


me. 
52 Q. Can you produce it here on Monday of next week ? 


A. If I have it I will do so. 
Complainant’s counsel objects. 


53 Q. What was Mr. Gustam’s reputation for truth, veracity, and 
integrity ? 

Objected to as irrelevant, immaterial, and because Gustam is not 
a party. 

A. I don’t like to say anything about a man’s character, but as 


it has developed itself to me it couldn’t be much worse ; perhaps I 
should say as it developed itself to me in my transactions with the 


company. 
Same motion. | 
54 Q. What can you say of Moses C. Johnson in answer to the 
same question ? 
Same objection, and because it is impertinent and scandalous. 


A. A dissipated, worthless fellow. 


Same motion. 
Adjourned until May 26, 1884, at 1 p. m. 


294 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


360 May 26, 1884—1 p. m. 


Parties met pursuant to adjournment. 
Present: Same counsel, same witness. 


Examination of Mr. Rogers continued : 
55 Q. Please to produce, if you can, the paper referred to by you 
on Saturday. 
A. (Witness produces paper and hands it to defendants’ counsel.) 
56 Q. Is this paper in your handwriting ? 


Objected to as irrelevant and immaterial. 


A. Yes. 
57 Q. When did you make it? 


Same objection. 


A. To the best of my recollection, about three months after I be- 
came assignee. 

58 Q. And does it correctly represent the outline of the plan pro- 
posed to you by Mr. Gustam and Mr. Thompson at the time you 


made it ? 
Objected to as irrelevant, immaterial, and every way improper. 


A. As represented by Mr. Gustam; of Mr. Thompson I do not 


recollect much. 
59 Q. At the time that you made this memorandum was Mr. 


. 


Gustam general manager of the Interchangeable Tool Company ? 


Same objection. 


A. At the time he was making an effort to secure the creditors and 
relieve me from my position as assignee. 

60 Q. Please to take this paper and read it to the examiner, so as 
to get it on the record. | 


361 Complainant’s counsel objects to this as utterly improper, 
and protests against encumbering the record with irrelevant 
and immaterial matter. 


A. (Witness reads as follows:) Mr. Gustam to surrender the ma- 
chinery to Thompson on condition that Mr. Thompson give him the 
use of it one year, with the, privilege of purchase, at $3,500, at the 
end of the year; Mr. Thompson to give Gustam the use of any pat- 
ent rights he may have in the nippers on condition that Gustam 
gives Thompson the entire right of the English, French, and Ger- 
man patents, or foreign agency in the nippers, and Mr. Thompson 
shall give Gustam an order for one hundred dozen for each size of 
the nippers at such prices as may be agreed upon. 

@ 


Paper offered in evidence and marked “ Defendants’ Exhibit 
Thompson and Gustam’s Plan, May 26, 1884, J. E. B., Sp. Ex’r.” 


Direct examination closed. 
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Cross-examination by Mr. BARNARD: 


61 X Q. How soon after your election as treasurer did you look 
into the financial condition of this company, if you ever did ? 

A. At that time. 

62 X Q. What did you find the financial condition to be then? 

A. I thought it a favorable exhibit, as presented to me by the 
books and vouchers of the company. 

63 X Q. Where did you make this examination? 

A. In New York, to the best of my recollection. 

64 X Q. Who was treasurer before you ? 

A. My impression is that Oliver (J. F.) was, but I don’t recollect. 

65 X Q. Who was general manager of the company when you 
were treasurer and made this examination ? . 

A. Gustam (A.). 

362 66 X Q. How long did he continue such ? 

A. During the period of my treasurership—I ought to say 
that Thomas G. Hall was associated with him—Hall had charge of 
the inside of the factory and Gustam the ‘outside. 

67 X Q. Where was the factory of the company ? 

A. In the Steam-Power Company’s building at Milford. 

68 X Q. In your answer to Q. 9 you have recognized the nipper, 
Defendants’ Exhibit Hall’s No. 2 Nipper, as the nipper manufactured 
by the company. Do you mean that that was the nipper made 
when you became stockholder, before the company went to Milford, 
and that they have made since? 

A. Yes; I have since compared it with one that I have and find 
it tu be so. 

69 X Q. When was the one you say you compared it with manu- 
factured, and where ? 

A. About the time the company moved to Milford. I don’t know 
whether it was made in New York or in Milford. 

70 X Q. What isthe size of the nipper you have and that you 
described as the standard of your comparison ? 

A. No. 2. 

71 X Q. Did the company, while you were connected with it, 
make any change in the No. 2 nippers? —, 

A. Not to my ’ knowledge. 

72 XQ. At what time ‘did you or your brother levy the attach- 
ment you have referred to on the assets of the company, and where ?. 

A. It was levied about six weeks before the assignment, to the 
best of my recollection, at Milford. 

73 X Q. About how large was the claim of your brother against 
the company? 

A. Between three and four thousand dollars, to the best of my 
recollection. 

74 X Q. At the time of the assignment was or was not the com - 

pany thoroughly bankrupt? 
363 A. As one of the creditors, I did not favor the assignment, 
Not knowing its condition, I didn’t know whether it was or 
Was not. 
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75 X Q. Were you not afterwards convinced that it was bankrupt? 

A. I wasn’t. - 

76 X Q. Could the company at the time of the assignment pay its 
debts ? 

A. It couldn’t meet its liabilities, but I think they could have been 
so extended as to avoid the assignment. » 

77 X Q. Did not the company make an assignment to Mr. Healy, 
of Hartford, and did he not refuse to qualify ? 

A. They made an assignment to Mr. Healy. For the better secur- 
ing and settling with the creditors, I purchased Mr. Healy’s claim 
and took his position as assignee. 

78 X Q. Were you not treasurer and director of the company at 
the time? 

A. No; I had resigned some six weeks before. 

79 X Q. You say about the time of the agsignment yon heard of 
Mr. Johnson claiming to be the inventor of the improvements on the 
nipper—first, from Mr. Thompson. From whom, besides him, did 
you hear of this claim ? 

A. It was a subject of conversation at the time, I think, with Mr. 
Pratt, of Pratt & Whitney Co., of Hartford; with Mr. Thomas G. 
Hall; no others, to my recollection. | 

80 X Q. Did you ever compare the nippers made by the company 
and stamped “Nov. 5, ’78,” with the nipper shown in the drawing 
annexed to the patent granted to Thomas G. Hall of Nov. 5, 1878, 
and when ? 

A. Yes; I don’t recollect ; I did it a number of times. 

81 X Q. Did you perceive the differences between the nipper De- 
fendants’ Exhibit Hall’s No. 2 nipper and that shown on the patent ? 

A. I don’t recollect noticing any material difference. 
364 82 X Q. Had the nipper shown in the drawing of pat- 
ent granted Hall Nov. 5, 1878, any gearing between the 
handles? 

A. Not considering the gearing a valuable part, I didn’t give it 
my attention. 

83 X Q. Do you call yourself a mechanic? 

A. Yes, having had six years’ experience and having had the run 
of about 50 engines. I considered the valuable part of the nippers 
in the leverage which gives power to the cutting part. 

84 X Q. Do you not know that the company abandoned the manu- 
facture of nippers under the patent of Nov. 5, 1878, because such 
nippers would not work successfully ? 

A. I did not know it. 

85 X Q. In carrying out the settlement which you testified was 
made by you as “ trustee in insolvency of the estate” of the Inter- 
changeable Tool Company, testified to by you, did you retransfer to 
Mr. Thompson the engine, boiler, shafting, etc., and receive back 
from him the 67 shares of stock in the company given to him for 
that property * 

A. I do not recollect the particulars; the agreement was carried 
out by my counsel and that of Mr. Thompson. I mean by “the 
agreement” Defendants’ Exhibit Rogers Settlement with Thomp- 
son. 
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86 X Q. Was Mr. Thomas G. Hall acquainted with the contents 
of that agreement ? 3 

A. I presume he was; he signed it. 

87 X Q. In that agreemeut (Defendants’ Exhibit Rogers Settle- 
ment with Thompson) I find the following clause No.: 

“oth. That the said Thompson hereby agrees not to commence 
any suits against Henry S. Rogers, aforesaid, for any acts of his 
while acting as trustee of said estate, whether in manufacturing 
goods or otherwise.” 

What acts were referred to? 
365 A. I presume that that clause was placed there by my coun- 
sel to protect me from any acts that I might have done during 
my trusteeship in selling and putting together the nippers manu- 
factured by the company. - 

88 X Q. On what grounds could Mr. Thompson sue you for sell- 
ing and putting together the nippers manufactured by the com- 
pany ? 

A. No grounds, to my knowledge. 

89 X Q. Was it not because Mr. Thompson claimed that those 
nippers contained improvements invented by Mr. Johnson and for 
which a patent had been granted to him (Thompson) ? 

A. It might have been, but I see no cause of prosecution against 
me, acting as assignee. 

90 X Q. Do you not know that it was intended to protect you 
against those very claims? 

Question objected to on the ground that the instrument speaks 
for itself. 

A. Mr. Thompson never presented any claims to me in any form 
or shape whatever. | 

91 X Q. (Question repeated.) 

A. I can’t answer the question any more definitely. 

92 X Q. Who is your counsel in this matter ? 

A. William Stoddard, of Milford, Connecticut. 

93 X Q. Did you consult with him before you signed that paper? 

A. Yes. 

94 X Q. Did you tell him why he put that clause in the agree- 
ment? 

A. I don’t recollect any more than I have stated concerning it. 

95 X Q. Before that agreement was executed you knew, did you 
not, that Mr. Thompson had a patent for those improvements ? 

A. He told me he had; I never saw the patent. 

96 X Q. You also knew that he claimed to own the invention as 
assignee of Moses C. Johnson, at the time you became assignee, did 


you not? 
366 A. I don’t recollect that I knew it before the assignment ; 


it was about that time. 
Defendants’ counsel requests the examiner to note upon the rec- 


ord the continued instructions of the complainant’s counsel to the 
witness, and the continual talk off the record, and objects to his tell- 
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ing the witness that he doesn't want this answer or that answer, as 
he is continually doing. 


97 X Q. Do you consider that I have in any way instructed you 
as to what you shall answer tu my questions? 

A. I have no answer to put to that. I believe I have ,answered 
all the questions put to me to the best of my knowledge and belief. 

98 X Q. Did Mr. Stoddard represent Mr. Hall as well as your- 
self? 

A. Yes. I had a private attorney—Mr. Ives—who died, and then 
I employed Mr. Stoddard, who had been the counsel of the com- 
pany. 

3 9) X Q. Do you know about other attachments upon the assets of 
the company? 

A. No. When I got Defendants’ Exhibit Rogers Settlement with 
Thompson I was done, and I never had anything to say about the 
company from that time to this, nor knew anything about it. 

HENRY 8S. ROGERS. 


Sworn to and subscribed before me this 26th day of May, A. D. 
1884. 
J. EDGAR BULL, 
Notary Public and Special Examiner. 


Adjourned until May 27, 1884, at 2 p. m. 


367 Robert W. Crane’s Direct. 


New York, May 27h, 1883—2 p. m. 
Parties meet pursuant to adjournment. 
Present: Same counsel. 


Ropert W. CRANE, a witness produced on behalf of defendants, 
being duly sworn, and interrogated by defendants’ counsel (BROAD- 
NAX), testified as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Robert W. Crane; am fifty-four years of age; re- 
side at 486 Polaski street, Brooklyn, N. Y.; am a machinist. 

2 Q. State where you were employed in the fall of 1878. 

A. By Thomas G. Hall and the Interchangeable Tool Company, 
in Harlem, N. Y. 

3 Q. Please examine the paper now shown you, being a printed 
copy of the specification and drawing making part of the patent 
granted to Thomas G. Hall, dated November 5, 1878, for improve- 
ment in cutting nippers, and marked ‘ Defendants’ Exhibit No. 7, 
Hall’s patent of Nov. 5, 1878,” and state if you recognize it as the 
nipper or drawing of the nipper made by the Interchangeable Tool 
Company in the fall of 1878, in Harlem. 

A. Yes, sir; I do. 

4 Q. State what, if any, conversation you had with Mr. Hall about 
putting a gearing between the handles of that nipper, and state 
when such conversation was had, if any. 
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Objected to as immaterial and irrelevant, the improvemeni hav- 
ing been made long subsequent thereto by another person not pres- 
ent at any conversation. 


A. I think it was in the fall of 1877 that Mr. Hall came 

068 to my bench where I was working, took his pencil and drew 

on a piece of paper the handles and a connection of a spur 

travelling into a hole opposite in the opposite handle, which would 
cause the handle to travel uniformly. 

5 Q. The drawing or sketch which you say Mr. Hall made and 
showed you at that time, how did it differ from the spur and hole 
shown between the handles of Defendants’ Exhibit Pin-and-Hole 
Gearing ? 


~~ 


Complainant’s counsel notes that this exhibit was made in 1884. 
Objected to as immaterial and irrelevant. 


A. Not any. The location of the spur was central of the holding 
screws. 

6 Q. State, if you recollect, whether previous to Mr. Hall showing 
you this sketch,of making some model nippers for Mr. Hall. 


Objected to as immaterial and irrelevant. 


A. I made three nippers—three different sizes—the first that were 
made from cast steel. 

7 Q. State, if you recollect, what kind of a spring was put in 
those nippers and how the spring was held in place. 

A. The first nipper I made had a V-spring held by a pin through 
the plate—same asin Hall’s patent of November 5, 1878. The sec- 
ond had a V-spring between jaws without any pin. The spring 
would keep working towards the cutting edges of the jaws. The 
third one I made | filed the edge of the jaw, producing a small 
shoulder preventing the spring from travelling up toward the edge 
of the jaws. 

8 Q. When did you make this nipper having the shoulder that 
prevented the spring working up toward the edges of the jaw? 

A. I commenced it in the summer — ’78, finished it in the fall 

of °78, at Harlem. 
o69 9 Q. State, if you please, how the shoulders that held the 
spring from riding up in that nipper differed from the cor- 
responding shoulders in this model, Defendants’ Exhibit Hall’s Pin- 
and-Hole Gearing. 

A. It did not differ any; the same as nipper shown me, with 
the exception of being a little lower down than this nipper. I think 
it might be a little lower. It might have been just the same. 

10 Q. When Mr. Hall showed you his plan of a spur-and-hole 
connection between the handles what, if any, explanation did he 
give you of his purpose in making such connection? - 


Objected to as immaterial and irrelevant. 


A. To cause the jaws and handles to travel together equally and 
in a uniform way. 
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11 Q. Were you employed by Mr. Hall as model-maker in the 
shop of the Interchangeable Tool Company at Harlem ? 
A. I was. 


Direct examination closed. 


Cross-examination by Mr. BARNARD: 


12 X Q. Have you been examined before in relation to these nip- 
pers ? 

A. Ihave. My testimony is on pages 69 to 74, both included, in 
the interference record. 

13 X Q. Was your testimony, as given in the interference case, 
true? 

A. It was. 

14 X Q. Have you a good memory for dates and facts? 

A. Well, ordinarily. 

15 X Q. What age did you swear that you had on that examina- 
tion? 

A. Fifty-two. 

Complainant’s counsel notes that this examination took place 
October 11, 1881. 


370 16 X Q. Are you sure that you swore that you were fifty- 
two years of age? 
A. To the best of my recollection. 


Complainant’s counsel notes that he then swore that he was fifty- 
three years of age. 


17 X Q. Are you as accurate in the report of your alleged con- 
versation with Mr. Hall as you are in your statement of your age? 

A. Iam. 

18 X Q. You have stated that you made three nippers of three 
different sizes. Do you know whether the Interchangeable Tool 
Company, Mr. Hall, or any one else has manufactured and sold such ; 
if yea, how many and where?. 

A. I never knew of any but Mr. Hall or the Interchangeable Tool 
Company manufacturing. Whether any were sold or not I don’t 
know. I should say there were 400 made in Harlem. 

19 X Q. Had any of these a gearing between the handles? 

A. Not any. 

20 X Q. Did you make any model of a nipper with a gearing 
between the handles? | 

A. I did not complete one. Mr. Hall drilled one for the spur, 
but whether he finished it or not I don’t know. 

21 X Q. Would you as model-maker, as you have testified, be 
likely to know whether he finished it or not? 

A. I would if [ had seen it after he put it in his desk. I never 
saw it after he put it in his desk, but I left there shortly after. 

22 X Q. Would you, as a mechanic, consider the pin-and-hole 
gearing shown you by Mr. Hall a practical device for moving the 
handles uniformly ? 
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A. It could be made to work just as well as the gearing, 
371 but it would be much more expensive. It could be done by 
having a ball on the end of the spur that enters a hole in 
the opposite handle, thereby forming the radius of the travel. 
23 X Q. Would a pin-and-hole gearing work practically without 
the ball on the end of the spur? 


Question objected to, as the witness is not called or examined as 
an expert. 


A. It would work with the pin entering an oblong hole. It 
would not work with the pin entering a hole of its exact size. 

24 X Q. How as to exactness of motion, if the hole was larger 
than the pin? ; 

A. There would then be lost motion. 

25 X Q. Was there any ball on the end of the spur in the sketch 
you say Mr. Hall made and showed you? 

A. There was not, to my knowledge. 

26 X Q. What was the shape of the hole in that sketch ? 

A. Elongated. 

27 X Q. Was there any spur, or ball on the spur, in the pair of 
nippers which you say Mr. Hall drilled but did not finish ? 

A. It was a straight spur entering an elongated hole. 

28 X Q. Are you as positive and exact in your statements as to 
these points as to your statements of your age? 

A. Well, I might have made a mistake in my age at the time I 
was first called as a witness in the interference case, but in this 
statement I am positive that what I have said is true. 

29 X Q. Did you in your examination in the interference case 
testify about Mr Hall’s drilling a pair of nippers for a pin-and-hole 
gearing ? 

A. I do not remember that I did. I remember making a state- 
meut of Mr. Hall marking it on a piece of paper on the bench 
where I was at work—the location of the spur and hole in the 


handles. 
O12 30 X Q. Have you talked with any one about your testi- 
mony given thenand that to be given to-day, and with whom? 
A. No. 


31 X Q. Not at all? 

A. Not at all. 

32 X Q. If you did not mention the elongation of the hole on 
your first examination why did you not when describing the sketch 
and the working of nippers which might be made on that plan? 

A. I was asked if they would work if the spur inserted were in a 
hole in the opposite handle. I told them it would bind. That is 
all I remember of the answer to that question. 

33 X Q. (Question repeated.) 

A. I think I did, but could not remember. 


Question and answer objected to upon the ground that it doesn’t 
appear that the witness was asked to describe the shape of the hole 
in which the spur worked. 
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34 X Q. Were vou not shown the sketch testified to and asked 
whether nippers so made would not bind or lose motion ? 

A. I was, and I think I said they would bind. 

do X Q. Then are you positive that the hole shown on that sketch 
was elongated ? » 

A. [am not. : 

o6 X Q. Was Mr. Hall a skillful draughtsman ? 

A. As to Mr. Hall’s ability as a draughtsman, I know nothing 
about it. 

37 X Q. Did you ever see any other sketcbes by him? 

A. I did not. 

38 X Q. Did you ever make any nippers with a pin-and- 
073 hole gearing or any other gearing between the handles, or 
see any so made before you saw one in Frasse’s? 


A. I never did. 
R. W. ORANE, 
Subscribed and sworn to before me this 27th day of May, A. D. 


1884. 
J. EDGAR BULL, 
Notary Public and Special Examiner. 


Adjourned until Thursday, May 29, 1884, at 1 p. m. 


New York, May 29, 1884—1 o’clock p. m. 
Parties meet pursuant to adjournment and adjourn until May 31, 
1884, same time and place. 


New York, May 31, 1884—1 o’clock p. m. 
Parties met pursuant to adjournment. 
Present: Same counsel. 


ALOHA VIVARTTAS, a witness produced on behalf of defendants, 
being duly sworn, and interrogated by defendants’ counsel (BRoApb- 
NAX), testified as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Aloha Viv: arttas; am for ty-nine vears of age; re- 
side at the corner of Hill and Spring streets, West Hoboken, N. J.; 
am an architect and engineer. 

2Q. What, if any, experience have you had in designing and 
making cog gearing ? 

Objected to as immaterial. 


A. For thirty years I have been drawing and making 

o14 machinery of various kinds, and within that time I have 

had occasion to make and have made gear of various sizes 

and descriptions; I mean that I have designed and drawn gear and 
gear teeth ; have made the same practically in the shop. 

3 Q. I place in your hands a cutting nipper, being Defendants’ 

Exhibit Hall’s No. 2 Nipper; please to examine it, and especially 

the connection between the two handles, and state how that connec- 
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tion differs, if at all, in substance, from a cog connection, such as is 
made by the meshing of two ordinary cog-wheels. 


Objected to as immaterial. 


A. The two handles of this exhibit are connected by three teeth ; 
one of them, being in one handle, engages between the two on the 
other handle in the same manner and subject to all the same laws 
of motion, and in its best and in its most practical form governed by 
precisely the same principles as one tooth of an ordinary spur-gear 
engaging between two teeth of another. 

_ 4 Q. Suppose that one of the teeth making the connection between 
the two handles of that exhibit to be broken out, how would you 
repair itso as to make it operate precisely as it does now ?. 


Same objection. 


A. There are two methods of making such repairs that are com- 
mon in the shops; by one method we should cut a groove, of a dove- 
tail form, in the body of the metal where the tooth was broken off, 
and make a new tooth of the same form of the original, and having 
a dovetail projection on the back, fitted and driven into the dovetail 
groove described. By the other method, which is more commonly 
used, we should drill one or more holes in the place where the 
tooth was broken off, and, driving or screwing pins in such holes, 
should then form the outer end as nearly as possible to the form of 

the original tooth. 
BYES) 5 Q. How long have these methods of repairing cog gear- 
ing in the shops been practised, to your knowledge? 


Same objection. 


A. In my experience, thirty-odd years. 

6 Q. I place in your hands now another nipper, marked Defend- 
ants’ Exhibit No. 20. Please to examine the gear connection be- 
tween the handles of this exhibit and state, if you please, how it dif- 
fers in principle, purpose, and practise from the gearing in Defend- 
ants’ Exhibit Hall’s No. 2 Nipper. 

Same objection. 


A. In principle and purpose I find no difference. In practise 
there is a slight difference in the method of construction, the tools 


used, ete. : | 
7 Q. I place in your hands now another nipper, marked Defend- 


ants’ Exhibit Hall’s Pin-and-Hole Gearing. Please to examine the 
gear connection between the handies and state how it differs, if at 
all, in principle, purpose, and practical operation from the gearing 
between the handles in Defendants’ Exhibit Hall’s No. 2 Nipper. 
(Nipper referred to here is nipper made in 1884, for illustration.) 

Complainant’s counsel notes that this exhibit was made by defend- 
ants as an illustration. 


Objected to as immaterial. 


A. The only difference in the principle isin the fact that there isa 
30—186 
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side guide supplied by the sides of the hole in which the pin en- 
gaged that prevents one handle from being taken off of its fulerum 
without the other. Both handles must be removed at once. In the 

purpose there is apparently no difference. This is a crude 
376 method of obtaining the same result. In the practical oper- 

ation this is equivalent to portions of two gear where two 
teeth of one gear have been cut off at the pitch line, and the one 
tooth of the other gear is reinforced by the metal of the body of the 
handle up to the pitch line. 

8 Q. Referring now to the different forms of gearing between the 
handles of all three of the exhibits shown you, state whether each 
of them illustrates different forms of gearing well known in me- 
chanics. 


Same objection. 


A. They do. 
9 Q. How long have you known such forms of gearing in use? 


Same objection. 


A. Thirty-odd years. 

10 Q. I place in your hands a book entitled Principles of Me- 
chanics, by Robert Willis, M. A., F. R.S., published by Longmans, 
Green & Co., London, 1870. Please take it and state if you find the 
different forms of gearing in this book contained in these several 
nippers. 

Same objection. 


A. I find on page 45 a gear made by cogs inserted into holes in 
general construction agreeing with Defendants’ Exhibit No. 20; also, 
on the same page, illustrations of gearing similar to Defendants’ Ex- 
hibit Hall’s No.2 Nipper. On page 51 I find an illustration of two 
wheels, the teeth of one wheel being made by pins inserted and 
projecting from the face of the wheel, which pins engage in holes 
in the face of another whecl. This is as near the style of Defend- 
ants’ Exhibit Pin-and-Hole Gearing as a mechanic would naturally 
make in using wood in the place of the iron of the exhibit. 


O17 Book referred to offered in evidence for the purpose of 

illustrating the state of the art, complainant’s counsel ad- 
mitting that the book was published as of the time mentioned on 
the title page. 

Complainant’s counsel objects to the admission of any portion of 
the book above cited, as in no way relating to the invention in ques- 
tion in this suit or of the state of the art of making the nippers 
patented. 

Book marked Defendants’ Exhibit Willis’ Principlesof Mechanism, 
J. E. B., Sp. Ex’r, May 31, 1884. 


11 Q. I place in your hands two skeleton models, marked John- 
son’s Exhibit C and Johnson’s Exhibit D. Assuming, now, the 
model D to be given to a skillful mechanic with instructions to 
make a connection between the handles like that shown in model 
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C, what, if any, invention would there be in making such connec- 
tion ? 


Objected to as not containing any facts proven in this suit; and it 
having been sworn by Thomas G. Hall that he never saw either of 
these exhibits until produced in the interference case, the hypothetical 
question is not based on anything in this case, and is, therefore, im- 
material and irrelevant. 

Question withdrawn on the ground that neither of the exhibits 
referred have yet been put in evidence in this case. 


Direct examination of witness closed. 


Cross-examination by Mr. BARNARD: : 


12 X Q. You have been shown three exhibits containing 

o78  gearing—Defendants’ Exhibits Hall’s Pin-and-Hole Gearing, 

Defendants’ Exhibit No. 20, and Defendants’ Exhibit Hall’s 

No. 2 Nipper. Which of the three exhibits is the most practically 
useful as a model for manufacture and sale to others for use ? 

A. I should say the Defendants’ Exhibit Hall’s No. 2 Nipper. 

13 X Q. Ifa man had made Defendants’ Exhibit Hall’s Pin-and- 
Hole Gearing, would he, if a mechanic, fail to see the practical pur- 
pose and utility of the gearing ? 

A. I think not. 

14 X Q. If he desired to make nippers with a gearing between the 
handles would he not make them himself with that gearing; and, 
if not, why not? 

A. If he desired to make nippers with gearing between the handles 
himself, his choice of what kind of gearing he made would be 
largely influenced by the means and tools at hand. This gearing of 
the pin-and-hole form can be easily made in almost any shop and 
applied to nippers that may have been made without any gearing 
between the handles. The same is true of the gearing shown in 
Defendants’ Exhibit No. 20. These can be made of such material 
and with such tools as may be found in all machine shops. 


Defendants’ counsel notes in the record that the witness is stopped 
in his answer by complainant’s counsel, and to which defendants’ 
counsel objects and requests the magistrate to instruct the witness 
to go on and answer the question as he was about to answer it. _ 

Complainant’s counsel states that the so-called stopping the wit- 
ness consisted in calling the witness’ attention to the fact that the 
question related to Exhibit Hall’s Pin-and-Hole Gearing at witness’ 
suggestion. . 
alo (Witness continues :) While the gearing shown in the De- 

fendants’ Exhibit Hall’s No. 2 Nipper must be provided for 
in the original construction of the handles, and is not so easy to 
make as the other mentioned, in shops where they have no milling 
machine or shaper. 

15 X Q. Would a person, being a good mechanic, who had made 
Defendants’ Exhibit Hall’s Pin-and-Hole Gearing get another per- 
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son to make a gearing with pins between the handles like Defend- 


ants’ Exhibit Nipper Handles—would he not have skill and knowl- | 


edge enough of the art to make the latter himself? 


Complainant’s counsel notes that the defendants’ counsel made 
objection to complainant’s counsel speaking to witness at the ex- 
hibition of the two exhibits to witness, and that witness after long 
hesitation answers. 


A. I should say he might both employ another person to do it 
and also have the knowledge and skill necessary to do it him- 
self, the question of employing assistance being governed by the 
amount of his time and money. 

16 X Q. If a mechanie made Defendants’ Exhibit Pin-and-Hole 
Gearing would he consider Defendants’ Exhibit Nipper Handles an 
advance in the art of making nippers with gears ? 

A. Some would and some would not. | 

17 X Q. As an expert, what would you consider it ? 

A. Of the two as shown I should prefer the pin-and-hole gearing. 

18 X Q. If a mechanic had once made the nipper with the pin- 
and-hole gearing would he not readily make others like them ? 

A. I should suppose that he could. 

19 X Q. Would not a good mechanic perceive the superior value 
of the pin-and-hole gearing ? 

A. He might or he might not. 
380 20 X Q. If a good mechanic had made a nipper with the 
pin-and-hole gearing so that it would work practically would 
he not see the value of it? 

A. He would probably see a positive value to it. He might not 
see. its comparative value over some other form of gearing. — 

21 X Q. If he was seeking to produce a nipper with a gearing be- 
tween the handles would he not reproduce the pin-and-hole gearing? 

A. He would, probably, unless he thought he could do better. 

22 X Q. Ifa good mechanic had made a nipper with the pin-and- 
hole gearing would he not preserve it as a model if he was engaged 
in making nippers? 

A. That is doubtful. Some men are in the habit of preserving 
such models and some are not. 

23 XQ. If a good mechanic, who had made a nipper with the 
pin-and-hole gearing, was seeking to invent a nipper with gearings 
between the handles, would he not describe the pin-and-hole gear- 
ing made by him, if giving instructions tu another to embody his 
idea? 

A. In my experience in such cases, I should judge that men were 
about equally divided ; the one- -half of them explaim to me what 
they have done; the other half wait until I have reinvented their 
old inventions before saying anything about them. 


Adjourned until Friday, June 6, 1884, at 1 p. m. 


eh 
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New York, June 6, 1884—1 p. m. 
Parties meet pursuant to adjournment. 
Present: Same counsel, same witness. 


Cross-examination continued : 


24 X Q. What experience or knowledge, if any, have you of the 
manufacture for sale of nippers for cutting metal ? 
381 A. I have built some machines for cutting metal. I don’t 
know that I ever made any hand nippers. I don’t say that 
I haven’t. I have had no experience of manufacture for sale. I 
have had considerable knowledge of the manufacture for sale of cut- 
ting nippers. 

25 X Q. Where and when did you gain this knowledge? Name 
the place. 

A. Some of it in the shops in New York: Smith & Garvin, then 
Hague street, from 1867 to 1870; Freeland Tool Works, in West 
Thirty-fourth street, from 1870 to 1881; shop in Greene street that 
was run by Jose Navarro; shop of Benjamin Arnold, in East Green- 
wich, R. L., from 1853 to now. I could give an additional list. 

26 X Q. Did you ever see in any of these shops any cutting nip- 
pers with a gearing between the handles opposite the fulera and 
spring to throw open the cutting Jaws, held in place by lips pro- 
jecting as in the nipper shown you and marked “ Defendants’ Ex- 
hibit Hall’s No. 2 Nipper,” made in any of those shops? 

A. I don’t recollect that I did. 

27 X Q. Did you ever see a nipper called the “ Kennedy nipper,” 
or the drawing thereof annexed to the letters patent therefor ? 

A. I do not know any by that name. 

28 X Q. Did you ever see a hand nipper with gearing and spring, 
as described in X Q. 26, before you were called as a witness in this 
case; and, if so, where and when did you see it ? 

A. I don’t know that I ever did, or whether I did or not. 


Redirect examination by Mr. BRoADNAX: 


29 R. D. Q. What, if any, experience have you liad in aiding in- 
ventors to put in practical condition their several inventions ? 


Objected to as immaterial and irrelevant. 


382 A. I have within the last thirty years been frequently called 

upon to assist inventors by suggestions, by drawing, by super- 
intendence, by hand-work, and by decision as between two different 
plans that they might bring forward for approval. 

30 R. D. Q. What is the usual course pursued by inventors—not 
skillful workmen—in bringing their inventions from the conception 
to a practical condition ? 

Objected to as immaterial and irrelevant, and also because de- 
fendants have produced testimony to show that Thomas G. Hall, 
who claims to have been the inventor, was a skillful mechanic and 


workman. 
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A. The usual course is to employ a mechanic to work under their 
direction or the direction of some person capable of understanding 
their descriptions, and of making drawings and explaining the same, 
and having some Judgment in regard to the matter in hand. 

31 R. D. Q. Assuming an inventor to bring you this nipper, De- 
fendants’ Exhibit No. 8, old nipper, having no gear connection be- 
tween the handles, and say to you, as an expert mechanic, familiar 
with different sorts of gearing, “I have conceived the idea of con- 
necting the handles of this nipper with a gearing and want to see 
how it will work when so connected, and I want you to make such 
gear connection sufficient for the experiment.” What kind of a 
gear connection would you naturally make to try the experiment, 
being left to your own devices? 


Objected to because there is no proof of any such instructions ever 
having been given as is shown in tne portion of the question 
marked as quotation, and what this expert witness might or might 
not do is totally irrelevant and immaterial. 


A. The simplest and shortest way of trying the experiment, 
883 [should say, I would drill a hole in each handle and put a 
pin in one hole that would work in the other. 

32 R. D. Q. Assuming the experiment to be satisfactory and you 
are thereupon directed, as a skilled workman, to proceed and make 
a nipper having its handles geared together according to the best 
plan known to you, and you thereupon make a nipper having its 
handles geared together the same as in Defendants’ Exhibit Hall’s 
No. 2 Nipper, what, if any, new invention would you have made in 
producing such nipper.? 


Objected to because there is no proof of any such instruction as 
shown in R. D. Q. 31 or direction as in this question, and as calling 
for witness to assume the province of the court. 


A. None. 

33 R. D. Q. Assuming, now, the gearing between the handles to 
be a novel feature in the nipper, who, in your opinion, and accord- 
ing to the usage in such cases, would be the inventor of such feature 
under the circumstances mentioned in my last two questions? 


Same objection as to the last two questions. 


A. The man who gave me the order. 
34 R. D. Q. Please give the number and date of any patent you 
may have taken out for gearing or other machinery. 


Same objection. 


A. I have the numbers and dates of gearing patents here. (Wit- 
ness reads from memorandum.) Tool for cutting teeth of metal 
gear: wheel, 274,860, March 27, 1883; bevel gear, 274,862, March 27, 
1883 ; teeth of gearing, 274,861, March 27, 1883; reissued, 10,38], 
September 11, 1883; a patent for bending and metal sheet—don’t 
remember date and number—and various others. 
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384. Recross by Mr. BARNARD: 


30 R. X Q. If, after an invention had been made and patented, a 
person should claim to have invented the same thing,on the strength 
of certain drawings made by him and another, and should testify 
that he had never shown these drawings to the maker and patentee, 
of the invention, and also that he had never given any personal in- 
struction to the maker and patentee which of these two, the patentee 
or the claimant, after the patent, would you decide was the inventor, 
bearing in mind that the claimant had never made a practical ma- 
chine with the invention claimed? 


Question objected to on the ground that it assumes a state of facts 
not found in the record. - 


A. Both. The evidence stated is not sufficient to throw one over 
for the other, for many things have two or three inventors at dif- 
ferent times and places. 

36 R. X Q. I place in your hands Defendants’ Exhibit No. 7, 
Hall’s patent of November 5, 1878, and ask youif aftera person who 
invented that nipper and invented a pin-and-hole gearing for the 
nipper shown on that patent drawing, he would employ a skilled 
workman to reproduce that nipper without gearing ? 

A. He might or he might not, according to his fancy. 

o7 R. X Q. Assuming that he was a manufacturer of nippers for - 
sale,and that the nipper shown on Defendants’ Exhibit No. 7, Hall’s 
patent of November 5, 1878, had proved a failure because the jaws 
would not work consimultaneously, would such a person, if he knew 
of a gearing, employ a skilled workinan to reproduce the nipper 
shown in the patent without a gearing? 


Objected to upon the ground that it assumes a state of facts not 
shown in the record. 


385 A. According to my experience the manufacturer for sale 

would probably be governed in his action by his estimate of 
the market. If he thought that an inferior article would pay him 
more profit than a superior one he would probably manufacture the 
inferior one. In one instance I recollect a man buying a patent of 
a superior article and locking it up, saying: “ That would supersede 
what I am now manufacturing; my present patent will run out at 
such.a time, then I will bring out the better article, which will have 
some years longer to run.” 

38 R. X Q. The question repeated, with this addition : Assuming 
that the manufacturer had made six or seven dozen without the 
gearing, which were not sold, would he, if he had known of the 
gearing, have reproduced the unsalable article? Would he not, if 
a skilled workman himself in this special art, have put in the gear- 
ing himself? 

A. I should not expect him to manufacture an unsalable article 
in any case. Whether he would improve that article for the pur- 
pose of making it salable would depend upon his judgment in re- 
gard to the market therefor. 


co 


240 HENRY G. THOMPSON VS. THOMAS G. HALL ET AL. 


39 R. X Q. If the manufacturer and skilled workman was wholly 
engaged in the manufacture of nippers for sale and knew of the 
means of making his unsalable nippers salable, do you not think 
he would do so? 

A. | should expect him to. 

40 R. X Q. If he knew of the defect of his nippers and hada shop 
with tools and workmen would he, if he knew how to cure that de- 
fect, wait for four months and then employ others to cure that de- 
fect ? 

A. It is uncertain. Some men move slowly in making — 
and some move faster; there is no rule about it. 

41 R. X Q. If, during these four months his factory remained 
idle because of the defect in his nippers, would he not at least make 
an attempt or experiment upon a pair of his nippers to cure that 
defect which he could show to others ? 


386 Objected to on the ground that the question assumes a state 
of facts not shown on the record. 

A. Probably he would. 

42 R. X Q. If such a person never made such an experiment, 
never showed to any one who had a part in producing the inven- 
tion either a model or a drawing, and never could repeat any of his 
directions or instructions to the party wbom he says in turn in- 
structed the maker and patentee of the invention, would you now 
say that such a person was the inventor of that invention, after 
looking at Defendants’ Exhibit No. 7, Hall’s patent of November 5, 
1878. 


Same objection. 
A. I should say that he was probably not the inventor. 


Redirect by Mr. BROADNAX: 
43 R. D. Q. I place in your hands Defendants’ Exhibit Kennedy 


Nipper, in which, you will perceive, there is a gearing between the 
handles. Now, with that drawing in your hands, as a skillful me- 
chanic, what invention would there be in putting a gearing between 
the handles of the nipper Defendants’ Exhibit No. 7, Hall’s patent 
of November 5, 1878? 

Objected to as immaterial. 


A. None whatever. | 
ALOHA VIVARTTAS. 


Signed and sworn to before me this 6th of June, 1884. 
J. EDGAR BULL, 
Notary Public and Special Examiner. 


387 Defendants’ counsel offers in evidence certified copy of the 

file wrapper, contents, and drawing in the matter of the let- 
ters patent granted to Moses C. Johnson, assignor to Henry G. 
Thompson, October 5, 1880, and the same is marked “ Defendants’ 
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Exhibit Johnson’s File Wrapper and Contents, J. E. B., Sp. Ex’r, 
June 6, 1884.” 

_ Also certified copy of the record of the decision of the examiners- 
in-chief in the matter of the interference, Thomas G. Hall vs. Moses 
C. Johnson, improvement in nippers, and the same is marked “ De- 
fendants’ Exhibit Decision of the Examiners-in-Chief, J. E. B., Sp. 
Ex’r, June 6, 1884.” 

Objected to as overruled and set aside by the decisions of the Com- 
niissioner of Patents and the Secretary of the Interior on appeals re- 
spectively had by the parties. 

Also, to show the state of the art, printed copy of specification and 
drawing of patent granted to Jacob D. King December 8, 1884, No. 
157,610; same is marked Defendants’ Exhibit King’s Patent, J. E. 
B., Sp. Ex’r, 6 June, 1884. 

Objected to as improper, save as matter of argument. 

Also printed copy of specification and drawing, as part of the state 
of the art, of patent granted to F.C. Leypoldt April 16, 1878, No. 
202,446; same marked Defendants’ Exhibit Leypoldt’s Patent, J. E. 
B., Sp. Ex’r, 6 June, 1884. 

Also, for the same purpose, printed copy of specification and draw- 
ing of patent granted to John Hellwig March 6, 1877, No. 188,133 ; 
same marked Defendants’ Exhibit Hellwig’s Patent, J. E. B., Sp. 
Ex’r, 6 June, 1884. 

Also, as part of the history of the Hall nipper, printed copy of 

specification and drawing of a reissue of his patent dated 
388 Nov. 5, 1878, said reissue being No. 10028, dated Feb’y 7, 

1882; same marked Defendants’ Exhibit Hall’s Reissue, J. E. 
B., Sp. Ex’r, 6 June, 1884. 

Objected to as irrelevant, immaterial, and improper in this case 
and at this stage of the case. 


It is stipulated that the foregoing testimony be regarded as having 
been taken in due time, and that the testimony of Janes Kennelly, 
as printed — Complainant’s Interference Record, may be copied into 
this record as though taken orally before the examiner herein. 

AMOS BROADNAX, 
Defendants’ Solicitor. 
HORACE BARNARD, 
Complainant’s Solicitor. 


Defendants’ testimony is hereby closed, subject to the reservation 
of putting in as an exhibit the record of a certain application for 
a patent filed by Thomas G. Hall, one of these defendants, for im- 
provement in nippers, subsequent to October 5, 1880, subject to all 
legal objections thereto on the part of complainant. 


Adjourned to Friday, June 138, 1884, at one o’clock p. m., at same 
place. 


Pursuant to the stipulation of June 6, 1884, between counsel of the 
respective parties hereto, the following deposition of James Ken- 
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nelly, sworn to before J. Edgar Bull on the 27th day of May, 1882, 
in the matter of the interference then pending in the United States 
Patent Office between the application of Thomas G. Hall and the 
patent. granted to Moses CU. Johnson, dated October 5, 1880, for cut- 
ting nippers, is made a part of defendants’ record in this ¢ cause : 


1Q. What is your name, age, residence, and occupation ‘ ? 


389 A. My name is James Kennelly ; my age is forty-nine 
years; I reside in Hartford, Connecticut; am employed by 
the Colts Patent Fire Arms Manufacturing Company. die 


2 Q. State whether vou are acquainted with Thomas G Hall, 
James M. Adams, and Moses C. Johnson. 

A. Iam acquainted with all three. 

3 Q. State whether the Colts Patent Fire Arms Manufacturing Com- 
pany have done any work for the Interchangeable ‘Tool Company ; 
and, if yea, please to state the nature of the work. 

A. They have made some dies for handles and jaws for nippers, 
and paid me for doing the labor on the same. 

4 Q. State whether or not the Colts Patent Fire Arms Manufact- 
uring Company made or caused to be made the dies in which the 
drop forgings are made for the No. 2 nipper of the Interchangeable 
Tool Company. 

A. The superintendent directed me to make them, and I made 
them, and the Colts Company paid me for them. 

5 Q. Please examine the nipper I now show you, marked Hall’s ; 
Exhibit No. 10, and state if you recognize it as the No. 2 nipper of 
the Interchangeable Tool Company for which you made the forg- 
ings. 

Question objected to as informing witness what the article is. 


A. I do recognize it from external appearance, and as an article 
that could be finished from the forgings I furnished that company. 
6 Q. Please state whether or not vou were furnished by the Inter- | 
changeable Tool Company or any of its officers atany time a model | 
from which you made the dies or caused them to be made into which 
the drop forgings for the No. 2 nippers were made. 
A. Yes, sir; they have furnished me a model, so that I could | 
forge a ‘piece to finish the size that they have furnished me. | 
390 7 Q. Please state whether or not you made or caused to be 
made the dies in which the forgings of the No. 2 nipper are 
made. 
A. I made part myself and caused my employees to make other 
arts. 
2 8 Q. Please examine the forging I now show you and state if you 
recognize it as one of the handle forgings for the No. 2 nipper made 
in the dies to which you have referred. 
A. Ido; I believe I have either given it to Gustam or sent it by 
express to the Interch: angeable Tool Company. I haven’t seen it for 
probably a year or more. 
9 Q. State, if you please, whether that forging is the same as the | 
forgings you now furnish the Interchangeable Tool Company, and + 


have been furnishing it, for the handles of their No. 2 nipper. 
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_ A. They are; they might possibly vary s4455 or gy/go of an inch 
in thickness, but substantially they are the same. 


Forging offered in evidence and marked Hall’s Exhibit “ Drop 
Forging,” J. E. B., notary public, May 27, 1882. (Said exhibit 
offered in evidence in this cause and marked Defendants’ Exhibit 
Drop Forgings, J. E. B., Sp. Ex’r, June 6, 1884.) 


10 Q. State, as near as you can recollect, when it was that you made 
or caused to be made the dies in which these forgings were made. 
A. In May or June, in 1879. The Colts Patent Fire Arms Manu- 


facturing Company credited them to me in July, 1879. 


11 Q. Are you certain that these dies were made by you in May 
or June, 1879? ; 

A. Iam positive that they were made in May or June or the fore 
part of July, or they would not have been credited to me in July, 
1879. 

12 Q. State, if you recollect, who it was gave you directions to 

make these dies. 
391 A. Mr. Lord, superintendent, through Mr. Hall, who was 
present. Mr. Lord told me to do as Mr. Hall directed; I re- 
fer té Mr. Thomas G. Hall. 

13 Q. State whether or not Mr. Thomas G. Hall did explain to 
you then how he wanted the dies and forgings made. 

A. He did, and I made them according to his directions. 

14 Q. Please to state whether Mr. Hall showed you a model from 
which he wanted you to make the dies. 

A. He did, and it was in the Colts Patent Fire Arms Company’s 
possession yesterday when I left the sbop. 

15 Q. Please to state whether or not that model has a cog connec- 
tion between the handles. 

A. The model had what we considered a male and female handle; 
it had a tooth connection between the handles; the same forgings 
intended to make both male and female handle. 

16 Q. State whether or not that model was the model of a com- 
plete nipper or the model of the handle only. 

A. I have seen the model of the complete nipper before the super- 
intendent instructed me to anneal the dies and resink them accord- 
ing to Mr. Hall’s directions. 

17 Q. Please state whether or not Mr. Hall was recognized at the 
works of the Colts Patent Fire Arms Manufacturing Company as the 
authoritative head of the Interchangeable Tool Company, for which 
this work was done. 7 

A. I believe he was; the superintendent gave me orders to do 
work according to his directions. 

18 Q. When you say that the model from which you sunk these 
dies is in the possession of the Colts Patent Fire Arms Manufactur- 
ing Company do you refer to the model from which you made the 
original dies or the model from which you altered the die? 

A. I refer to the model from which I made the original dies. 

‘19 Q. And have you also got the model from which vou 
392 altered the dies to enable them to make the tooth connection 
between the handles? 
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A. I believe I have. 

20 Q. And was it in May or June, as I understand you, that the 
alteration was made? 

A. It was. 

21 Q. State what, if any, experience you have had in working with 
milling tools? & 

A. I have made them and worked with them, more or less, for the 
past ten years. 

22 Q. State whether or not, in your opinion, any competent work- 
man would take a model to set his milling tools by in manufactur- 
ing any article after a model. 

A. Certainly; he would set his milling tools to his model, but he 
would not mill the model. 

23 Q. Would he, in setting his milling tools, run the milling tools 
over the model, so as to leave the marks of the milling tools upon 
the model ? 

A. Certainly not; any man would be discharged if he did that; 
it would have to be through carelessness or ignorance. 

24 Q. State whether you have ever seen a tool-maker treat his 
model tool in that way. 

A. I never have or never heard of it. 

25 Q. Please to look at this model, marked Johnson’s Exhibit C, 
and state whether you have seen it before to-day. 

A. No, sir; I have not. 

26 Q. Mr. Moses C. Johnson swears, in his testimony in this ease, 
that the jaws of that model constitute the model jaws of the No. 2 
nipper of the Interchangeable Tool Company, and he swears that he 
made them, and that he used them to adjust the milling tools by, 
and that in so doing he run them through the mills so as to leave 
the mark of the milling tools on the outside and inside of one of the 
jaws, the one marked with the letter W on its side. Now, please to 
state whether, in your opinion, Mr. Jolinson would use his model in 

that wav. 
393 A. My opinion is that Mr. Johnson is too good a mechanic 
to do anything of the kind. 


Cross-examlination: 


27 X Q. Will you please examine carefully the marks of a milling 
tool on one of the Jaws of Exhibit C and say whether you think that 
those marks are merely scratches made by a milling tool coming in 
— with the jaw or whether the jaws was milled into its present 
shape. 

A. That would be impossible for any man to. decide—whether that 
‘comes from the machine milled with one three-hundredth of an 
inch or one three-thousandth of an inch. It is evident that milling 
marks are on the edges of the jaw at present, and it has the appear- 
ance of being milled to conform to its present shape. 

28 X Q. Are there not points on the outside near the cutting edge, 
on the inside near the middle of and towards the rear of the lever, 
where the mills do not appear to have touched and the file marks 
still remain ? 
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A. There are, but whether they were filed before milling I am not 
capable of judging. 

29 X Q. Did you make the original dies that you say were altered 
over in May or June, 1879, by Mr. Hall’s direction ? 

A. I didn’t do the whole work, but they were made under my di- 
rection and partly by myself, and I was paid by the Colts Company 
for them. 

30 X Q. About what date were they made? 

A. Prior to September 30, 1878, for I got paid for them by the 
Colts Company in October following. 

3d1 X Q. Since May, 1879; have you made or altered over any 
— for the jaws of the Interchangeable Tool Company’s nipper 

0. 2? ; 

A. I have altered dies, but I can’t tell at what time, for the Colts 
Company didn’t pay me anything for it. Itdidn’t cost me anything. 
The dies were worn so that I had to resink them, and it required no 

extra expense to resink them in a new shape. 
oo4 32 X Q. About how long was it, to the best of your recol- 
lection, after you made the alterations in the handle dies 
that you made the alteration in the jaw dies ? 

A. To the best of my recollection, the alterations were made at 
the same time—that is, prior to July 30, 1879. 

od X Q. Did you have a model to work from or were the altera- 
tions made by descriptions and instruction ? 

A. Best of my recollection is I had a model. 

o4 X Q. Please describe the teeth which I understand you to say 
were on the model from which the original dies were made. 


Counsel for Hall objects, as the witness has not said there were 
teeth in the original dies. 


A. There were no teeth in that model; therefore I could not de- 
scribe them. 

30 X Q. I will read you Q. and A. 15 and 16 of your direct ex- 
amination. (Counsel reads questions and answers referred to.) What 
model do you refer to in those answers ¢ 

A. The first model had no teeth; the second model had a tooth. 
Mr. Hall showed me a model at first, for which I made dies to forge 
parts to finish like sample. He afterwards brought me a model to 
alter the dies, sv as that they would make forgings to finish like the 
model he had then. 

36 X Q. Which model do you mean to say is now in the posses- 
sion of the Colts Patent Fire Arms Company, to your knowledge. 
I mean the one that was there when you left yesterday—the one 
with the teeth, or the one without ? 

A. The one I saw yesterday is the original model, but I believe 
the other is there. I made it my business to look. for the original 
models of three sizes, Nos. 1, 2, and 3. 

37 X Q. Do you mean by the original model the one without the 
teeth ? 
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395 A. The original model No. 1 has got the teeth; the original 
model No. 2 has not got the teeth. | 
JAMES KENNELLY. 


Sworn to and subscribed before me— 
J. EDGAR BULL, 
Notary Public and Special Examiner. 


396 Testimony Taken on Behalf of Defendants under Order of Court. 
U. S. Cireuit Court, Eastern District of New York. 
Henry G. THompson vs. THomaAs G. HALtr et al. 


APRIL 15TH, 1885. 


Appearances: Mr. Barnard, for complainant; Mr. Broadnax, for 
respondents. 


ALOAH VIVARTTAS recalled. 
Examined by Mr. BrRoapnax: 


Counsel for defendants calls upon counsel for complainant to pro- 
duce Complainant’s Exhibit Johnson’s Exhibit C, and also: Com- 
plainant’s Exhibit Johnson’s Exhibit D, to be used upon the exam- 
ination of this witness. 

Counsel for complainant states that both of these exhibits were 
exhibited in the interference case of Johnson vs. Hall; decided be- 
fore the filing of the answers herein. 


Q. Question 11 of your previous examination-in-chief is as fol- 
lows: “ I placein your hands two skeleton models, marked Johnson’s 
Exhibit C and Johnson’s Exhibit D. Assuming, now, this model 
D to be given to a skillful mechanic with instructions to make a 

connection between the handles like that shown in model C, 
397 ~what, if any, invention would there be in making such con- 

nection or in carrying out such instructions?” That question 
was objected to and withdrawn upon the ground that the models 
were not then in evidence; the models having been since put in 
evidence, you will now answer that question. 


Counsel for complainant objects to this examination as repetition 
and cumulative and unnecessary, for that the exhibits called for 
were proved as such, filed as such in the interference of Johnson vs. 
Hall, decided in favor of Johnson before the filing of the answer 
herein, and have been at all times with- the reach of defendants 
since their remission from the Commissioner’s office. 

The examiner, in the exercise of his discretion to note matters 
specially, considers it his duty to note that counsel in regard to the 
handing over of these exhibits misconducted themselves, and that 
he refused to go on with the examination until Mr. Broadnax had 
expressed his regret for the exhibition of temper made. 


A. None whatever. 
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Q. Assuming the instructions to be to make the cog connection 
to consist of one tooth and one notch, to be formed by one cut of the 
milling tool, state whether or not there would be any invention in 
carrying out such instruction. 


Objected to as repetition aud cumulative and not surrebuttal. 


A. There would be none at all. 
Q. State whether or not it is a common practice in machine shops 
for the foreman to give such instructions to the workmen. 


Objected to as incompetent, immaterial, and irrelevant. 


O98 A. It is. 
Q. In carrying out such instruction, is there anything 
more required than the exercise of mechanical skill merely? 


Objected to as caliing for a conclusion of law. 


A. No, sir. 

Q. I place in your hands Defendants’ Exhibit No. 2, drawing — 
Kennedy nipper; now, assuming you to be a skillful mechanic and 
told to take the Hall nipper as it appears in Defendants’ Exhibit 
No. 7, Hall’s patent of November 5, 1878, and connect the handles 
with gearing substantially the same as in the Kennedy nipper, state 
whether or not it would require the exercise of any inventive in- 
genuity to carry out such instruction. 

A. It would not. 

Q. What more would be required than the exercise of ordinary 
mechanical skill to carry out such instructions ? 

A. Nothing. 

Q. Assuming that a pin gearing between the handles of the nip- 
per, as it appears in Defendants’ Exhibit 20, is shown to you or to 
any other skillful mechanic, state whether or not such gearing would 
not suggest to your mind and whether, in your opinion, it would 
suggest to the mind of any skillful mechanic, the idea of cutting 
the cog connection in the metal of the handle instead of forming it 
with pins. 


Objected to as leading, incompetent, and immaterial. 


A. [t would. 

Q. In the case supposed in my last question, what, if any, inven- 
tion would there be in discarding the pins and in cutting the gear- 
ing in the metal with milling tools? 


Objected to as incompetent. 


A. None whatever. 
399 (J. State whether or not it is a common practice in machine 
shops to make gearing with pins as it appears in Exhibit 20, 
and also with milling tools as it appears in Johnson’s Exhibit C, 
where the gearing is cut in the metal itself. 


Objected to as irrelevant, incompetent, and immaterial. 
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A. It is common to use pins in gearing as in Exhibit 20, and it 
is also to cut teeth in the solid gearing with milling tools. 

Q. How long has it been common to make gearing as stated in 
your last answer ? 

Objected to as not shown that the witness knows anything be- 
yond his general statement—im material. 


A. As long as I have known anything about machinery 
forty years. 7 

Q. Assuming that you have a nipper like Defendants’ Exhibit 
20, having short projections on the top of the spring, as in that nip- 
per, to hold the spring in place, what, if any, invention will there 
be in extending the length of such projections until they come to- 
gether when the nipper is closed? 

Objected to as in no way surrebuttal; as repetition of respondent’s 
original case, and based on an unauthentic exhibit. 


} 4 


about 


A. In my opinion, none. 

Q. State whether or not the length of the lips over the head of 
the spring depends upon the depth the spring seat is cut in the jaw. 

A. It does. 

Q. Please to produce any model you may have showing a shallow 
spring seat and short projections over the head of the spring. 

Objected to as not surrebuttal; also as immaterial. 
400 Model produced, which is offered in evidence for the pur- 
pose of illustrating his testimony, and the same is marked 

Defendants’ Exhibit Vivarttas Model. 

Objected to until the origin and date of making is shown, because 
in direct defence a large number of models were put in which turned 
out to have been made in 1884 as illustrations. 


Q. The model you have produced in response to my last question— 
please to state when you first saw it and who gave it to you. 

A. Yesterday; Mr. Broadnax gave it to me. 

Q. Referring again to the same model, the upper end of the spring 
when the nipper is closed comes together. Now, assuming the spring 
seat to be cut to twice the depth it appears in this model, how would 
that affect the spring and the length of the lip over its upper end? 

Objected to as irrelevant and immaterial. 

A. The ends of the spring would not come close together, but the 
lips would project further than they do now. 

Q. What additional value,in your opinion, would be added to the 
nipper by making the projections long enough to come together, or 
_nearly so, over the top of the spring when the nipper is closed ? 


Objected to as irrelevant, incompetent, and immaterial. 


A. None whatever. 


ALOAH VIVARTTAS. 


Subscribed and sworn to before me this 15th day of April, 1885. 
B. LINCOLN BENEDICT, 
Special Examiner. 
No cross-examination. 
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401 TuHomas G. HAL recalled. 


Examined by Mr. BRoADNAX: 


Q. I call your attention to Complainant’s Exhibit Johnson’s Ex- 
hibit C. Please examine it and stateif you recognize it as the same 
model upon which you were examined when you gave your testi- 
mony in this case before. 


Objected to as not surrebuttal. 


A. I do. 
Q. I read to you the following questions and answers of the testi- 
mony of James M. Adams. (Reads Nos. 56 and 57, examination-in- 
chief, p. 34 of the printed record.) State whether or not the answers 
to those questions are true or false. 


- 


Objected to, save as far as relate to himself. 


A. As far as the answer refers to myself, it is an unqualified false- 
100d. 

Q. I read to you also question and answer 62 of the same deposi- 
tion. (Reads.) State whether or not that answer is true or false, so 
far as it relates to yourself. 

A. It is false. 

Q. I read to you also question and answer 63, same deposition. 
(Reads.) State whether that answer is true or false. 

A. It is false. 

Q. I read to you also question and answer 64 of the same deposi- 
tion. (Reads.) State whether or not that answer is true or false. 


Objected to. 


A. The answer is false. I would like to qualify that. Extra 
forgings were made, but they were not made from this model, C. 

Q. State, if you please, whether you ever saw that model, C, in the 
shop of the Interchangeable Tool Co. 


Objected to as repetition and not in surrebuttal. 


402 A. I never saw it there. 

Q. I read to you question and answer 79 of the same depo- 
sition, p. 87 of the printed record. (Reads.) State whether or uot, 
in view of the answer of Mr. Adams to that question, you sti!l insist 
that the answer made to Q. 19 is true. 


Objected to as repetition, not surrebuttal, and immaterial. 
A. I do. 


Q. I read to you question and answer 112 of Adams’ deposition. 
(Reads.) State whether or not that statement is true or false. 


Objected to as immaterial. 
Printed record handed to witness. . 
Counsel for complainant objects to “coaching” the witness. 


A. Never had any such Gonversation. 
Q. I read to you also questions and answers Nos. 113 and 114. 
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(Reads.) State whether the answers to questions, so far as they re- 
late to you, are true or false. 


Objected to as immaterial. 


A. They are false; I never conversed with Mr. Adams on the 
subject at all. 

Q. I place in your hands Defendants’ Exhibit Templates. Please 
state whether they are the same templates as those put in on your 
behalf in the interference. 


Objected to, until shown whether they are the rejected templets 
or those used in the factory ; further, that this is reopening and not 
surrebuttal. 


A. They are the same. | 

Q. Please to state whether those are the same templates by which 
all your nippers were made during the time Johnson was in the 
employ of the Interchangeable Tool Co. 

A. They are for that size of nipper, No. 2. 
403 Q. Please to state whether these templates are now in the 
same condition that they were at the time Johnson was in the 

employ of the Interchangeable Tool Co. 

A. They are, to the best of my knowledge and belief; I have never 
known of any change. 

Q. Could any change be made in these templates without you 
knowing it? 

Objected to for want of ground even of opinion. 


A. Not while in theshop. I only referred to that subject since 
the templates have been out of my hands in the interference case. 
Q. State, if you know, who made these templates ? 


Objected to as repetition and cumulative. 
A. Mr. Whittlesey made them. 


Q. Please to try those templets upon the jaws of the model, Ex- 
hibit C, and state whether or not they fit the model. 


Objected to as repetition, and it has not been shown these were 
not the rejected templates. — 


A. They do not; neither of them does. 
Q. State whether or not these templets would fit the jaws exactly 
if they had been made to conform to that model as a model nipper. 


Objected to as leading, argumentative, and not in rebuttal. 
‘A. ‘They would, necessarily. 
Q. At the time you commenced to manufacture the No. 2 nipper 


had all of the templets, dies, mills and milling tools appertaining to 
the manufacture of the No. 2 nipper been completed ? 


Objected to; not shown that witness knows. 


Q. I refer now to the No. 2 nipper as put upon the market about 
July 1, 1879, as you have testified. 
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404 Objected to as leading. 


A. They had. 

Q. Please to describe or state, rather, the different steps taken in 
the production of the No. 2 nipper as manufactured by the Inter- 
changeable Tool Company. 


Objected to as irrelevant and incompetent. 


A. The first step in producing the goods is to make the drop forg- 
ing; next, the milling of the parts; following is the drilling of the 
holes; then the tempering, polishing, and assembling the parts. 

Q. You don’t quite understand my question. Please state whether 
or not in the production of this nipper you commence by first 
making a model nipper; then templets from that model ;*then dies 
from that model, in which the drop forgings are made; then mills 
and drills by the templets and milling-vise Jaws to hold the parts 
during the operation of milling. 


Objected to as leading, irrelevant, and immaterial. 


A. Those are the first steps taken; in my previous answer I re- 
ferred to the manufacture alone. 

(J. Are all of the several parts of the nipper made interchange- 
able ? 


Objected to as not surrebuttal. 


A. They are. 

Q. State whether or not, in view of the interchangeable quality 
of the several parts of the nipper, it is necessary in its manufacture 
that all of the parts must be made to fit the templates and conform 
exactly tothe model nipper through all the time of manufacture of 
the pipper. 


Objected to as leading and immaterial. 


A. Yes. 
Q. During the time that Mr. Johnson wasin employ of the Inter- 
changeable Tool Co. what parts of the Jaw were milled first? 


405 Objected to; not shown that witness knows. 


A. The top or outside part. 

Q. What part was milled next? 

A. The opposite or inside edge, where the cutting edge is. 
Q. Do you know that of yourown knowledge? 

A. I do, positively. 

. Referring now to Defendants’ Ex. Milling-Vise Jaws, state 
whether or not it would be possible to mill the outside and inside 
edges of the jaw or nipper in these vise jaws after the sides of the 
nipper jaws had been milled. 


Objected to as leading. 


A. It is not possible, in my opinion. 
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Motion to strike out witness’ opinion. 
No cross-examination. 


THOMAS G. HALL. 


Subscribed and sworn to before me this 15th day of April, 1885. 
B. LINCOLN BENEDICT, _, 
Special Examiner. 
Adjourned to April 18th. 


406 APRIL 187TH, 1885. 
Hearing resumed. 
Same appearances. 


Davip L. Harris recalled. 


Examined by Mr. BROADNAX: 


Q. Are you acquainted with James M. Adams? 

A. Yes. 

Q. I read to you from the testimony-in-chief of James M. Adams, 
questions 56 to 58, inclusive, and their answers. 


(Counsel reads: Counsel for defendant calls upon counsel for com- 
plainant to place Complainant’s Exhibit Johnson’s Ex. C in the 
hands of the examiner. Exhibit produced.) 


Please to examine Complainant’s Exhibit Johnson’s Ex. C and 
state whether or not the answers I have read to you, in so far as 
they relate to you and the model in question, are true or false. 

A. I can say that this model you call Johnson’s model was never 
shown to me by Mr. Adams. | 

Q. State whether you ever saw that model in the shop of the In- 
terchangeable Tool Co. in Hudson street. 

A. No. 

Q. State when you first saw that model. 

A. The first time I recollect seeing it was in Mr. Barnard’s office 
in the summer of 1884. 


No cross-examination. 
DAVID L. HARRIS. 


Subscribed and sworn to before me this 18th day of August, 1885. 
B. LINCOLN BENEDICT, 
Special Examiner. 


407 JAMES F.. OLIVER recalled. 


Examined by Mr. BrRoapnax: 


Q. Please tu examine Complainant’s Exhibit Johnson’s Exhibit 
C and say when and where you first saw it. 

A. I saw it first during the trial of the interference case, at Mr. 
Broadnax’s office, in New York, on my examination. 

Q. State whether or not vou ever saw that model or any parts of 
it at the shop of the Interchangeable Tool Company, in Hudson 
street, New York. 
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A. I never saw the model there, and can identify none of the 
parts. 

Q. I read to you questions and answers of James M. Adams’ ex- 
amination-in-chief in this case, questions 56 and 57. 


Reads: Please to state whether the answers to these questions are 
true or false, in so far as they relate to you and to Complainant’s 
Exhibit Johnson’s Exhibit C. 


A. As to my having seen this model there, they are not true. I 
have no recollection of having seen either of the parts. It is possible 
that I may have seen them without recollecting them. 


(No cross-examination.) 


J. F. OLIVER. 


Subscribed and sworn to before me this 18th August, 1885. 
B. LINCOLN BENEDICT, 
Special Examiner. 
Testimony closed. 
B. LINCOLN BENEDICT, 


Special Examiner. 


408 United States Circuit Court, Eastern District of New York. 
Henry G. THompson vs. Toos. G. Harr et al. 
Before Hon. Chas. L. Benedict, a holding the court. 


May 29, 1885. 
Cause called for hearing. 
Horace Barnard, for complainant; Amos —_— for defendants. 
Cause argued and submit-ed. 


409 Opinion. 
: Juty 24, 1885. 
BENEDICT, J.: 

This action is founded on letters patent No. 252,975, dated Oct. 
Sth, 1880, issued to Henry G. Thompson, assignee of Moses C. John- 
son, for an improvement in cutting pliers. The bill charges in- 
fringement and prays for damages and an injunction. 

The question at issue is whether the combination described in 
the plaintiff’s patent, invented by Moses C. Johnson while an em- 
ployee of a corporation styled the Interchangeable Tool Company, 
which corporation was engaged in the manufacture of cutting pliers 
under a patent issued to the defendant Hall, then the president of 
that corporation, —. In support of theaver ment that Moses C. John- 
son was the first inventor of the combination in question, the 
plaintiff produces a model, known in the case as. Defendants’ Ex- 

hibit C, which model embodies the invention in question and 
410 —-was made, as the plaintiff has sought to prove, while Johnson 

was in the employ of the Interchangeable Tool Company. 
On the other hand, the defendant- assert, and have sought to prove, 
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that this model was not made by Johnson while employed by the 
Interchangeable Tool Company, but after Johnson had been dis- 
charged from that employment, and for the purpose of supporting 
a fraudulent claim to an invention really discovered by the defend- 
ant Hall, put forth for the first time by Johnson after he had been 
discharged from the service of the Interchangeable Tool Company. 
In one aspect the decision of the case depends upon a question of 
time—that is to say, whether this model, Exhibit C, composed of 
brass and iron, was made when Johnson says it was, while he was 

a workman for Hall’s company, or at a date subsequent 
411 to Hall’s discharge of Johnson. Upon this question much 

testimony has been taken on both sides. Upon a full con- 
sideration of all the evidence my conclusion is that Exhibit C was 
not made when Jolbnson says it was, but subsequent to Johnson’s 
leaving the employment of the Interchangeable Tool Company, 
and that Moses C. Johnson was not the first inventor of the combi- 
nation described in the patent issued to the plaintiff as assignee of 
Johnson. There must, therefore, be a decree dismissing the bill 


with costs. 


412 United States Circuit Court, Eastern District of New York. 
In Equity. On Bill, ete. May Term, 1885. 


Henry G. THompson, Complainant, 
US. 


Tuomas G. Hati, JAMeEs F. Oniver, SAMuEL LEopoip, and Davip 
L. Harris, Defendants. 


At a stated term of this court, held at the court-room, in the city 
of Brooklyn, in said district, in May, 1885. 

Present: The Hon. Charles L. Benedict, district judge, holding 
said court. 

This cause came on to be heard at the above term of said court 
and was duly argued by counsel, Mr. Horace Barnard appearing for 
complainant and Mr. Amos Broadnax for defendants; and there- 
upon, after full hearing of said cause and upon consideration 
thereof, it was ordered, adjudged, and decreed that the complainant’s 
said bill of complaint be, and the same hereby is, dismissed with 


costs to the defendants, to be taxed. 
CHAS. L. BENEDICT. 


Endorsed: Decree. Tiled in the office of the U.S. circuit court 
for the eastern district of New York this Ist day of October, 1885. 


413 Ata stated term of the circuit court of the United States 

of America for the eastern district of New York, in the sec- 

ond judicial circuit, held at the United States court-rooms, in the city 
of Brooklyn, on the 14th day of October, 1885. 

Present: The Hon. Charles L. Benedict, district judge, holding 


the court. 


Tuomas G. Hatt, James F. OLIver, SamuEL LEoporn, { 
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Henry G. THompson, Complainant, 
US. ws 
In Equity. 

and Davin L. Harris, Defendants. 


A decree having been, on the first day of October, 1885, eiitered 
in this cause ordering, adjudging, and decreeing that the complain- 
ant’s bill of complaint herein be dismissed with costs to the defend- 
ants, to be taxed, and pursuant to said order said costs having been 
taxed at the sum of seven hundred and ninety-eight 3/°5 dollars 
(798.15) : 

Now, on motion of Amos Broadnax, defendants’ solicitor, 

414 it is ordered that judgment be docketed against the said com- 

plainant herein in the said sum of seven hundred and ninety- 
eight ;'55 dollars, and that execution issue therefor. 


CHAS. L. BEN EDICT. 


Endorsed: Order for judgment. Filed and entered this 14th day 
of October, 1885. 


415 = Circuit Court of the United States, Eastern District of New 
York. 
Henry G. THompson 
vs. 


Tuomas G. Hatu, J. F. OLiverR, SAMUEL LEoponp, and Davin L. 
HARRIS. 


To the honorable the Supreme Court of the United States : 

The appeal of the above-named Henry G. Thompson, complain- 
ant and appellant, respectfully showeth— 

That upon the thirty-first dav of March, 1883, the bill of com- 
plaint herein was filed in the circuit court of the United States for 
the second circuit and eastern district of New York against the 

above-named defendants, charging them with having wrong- 
416° fully infringed certain letters patent of the United States 
owned by said complainant. 

That subpcenas were duly issued on said bill and duly served ; 
that said defendants duly appeared by Amos Broadnax, Esq., and on 
or about the 27th day of June, 1883, filed their answer denying 
priority of invention by Moses C. Johnson, the assignor of com- 
plainant; that said invention was not in public use and on sale 
with the consent and allowance of said Johnson before his applica- 
tion for patent, denying infringement, and justifying the acts of 
defendants as corporate acts of the Interchangeable Tool Company 
under letters patent of the United States No. 209,677, issued to 
Thomas G. Hall, one of the defendants, dated November 5th, 1878, 
under a claim of pior invention of the improvements patented to 
said Moses C. Johnson and under an implied license from said 

Jolinson. 
417 That the complainant duly filed his replication to said 
answer. 
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That thereafter testimony was duly taken for both sides, and 
thereafter, and at the Mayjterm, 1885,’of said court,this cause came 
to be heard upon the pleadings, proofs, and all proceedings therein, 
and was argued by counsel, and thereafter his honor Charles L. Bene- 
dict, before whom the said cause was argued, rendered his decision 
in said cause, wherein he dismissed the bill of complaint with’ costs 
because “ Exhibit C was not made when Johnson says it was, but 
subsequent to Johnson’s leaving the employment of the Inter- 
changeable Tool Company, and that Moses C. Johnson was not the 
first inventor of the combination described in the patent issued to 
the plaintiff as assignee of Johnson.” 

That thereafter costs were duly taxed in said cause against 

418 the complainant in the sum of seven hundred and ninety- 

eight ,4,°5 dollars, and thereafter and on or about the Ist day 

of October, 1885, the final decree was entered herein in. favor of 

the defendants, dismissing the bill and awarding the said sum as 
costs against the complainant. 

Wherefore the complainant appeals from the whole of said decree 
of said circuit court, and respectfully prays that the pleadings, proofs, 
exhibits, and decree in said cause may be sent to the Supreme Court 
of the United States without delay, and that the said Supreme Court 
proceed to hear. the cause anew. 

And that the said decree of said circuit court and every part 
thereof be reversed, and that a decree be made sustaining the said 

bill,and that the defendants be required to account with and 
419 pay to the complainant the profits they have derived from 

said infringement and the damages they have caused the 
complainant by reason of said infringement, and also the costs of 
this complainant in this court and on this appeal, and such other 
decree as to the said Supreme Court shall seem just. 

HORACE BARNARD, 
Solicitor and of Counsel for Complainant & Appellant. 


(Endorsed :) Petition of appeal. Allowed Oct. 19th, 1885. Chas. 
L. Benedict. Filed October 19, 1885. 


420 Bond for Damages & Costs. 
U.S. Circuit Court, Eastern District of New York. 


Henry G. THompson, Appellant & Complainant, 
vs. 
Tuomas G. Hatt, J. F. Ottver, Samuen Lroponp, & Davip L. 
Harris, Joint Respondents & Defendants. 


Know all men by these presents that we, Henry G. Thompson, 
George W. Walgrove, of No. 317 East 84th street, in the city of New 
York, and William Knoepke, of No. 335 East 18th St., in the city of 
New York, are held and firmly bound unto the above-named joint 
respondents and defendants in the sum of fifteen hundred and ninety- 
six ;°,°y dollars, to be paid to the said joint respondents and defend- 
ants; for the payment of which, well and truly to be made, we bind 
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ourselves and each of us, our and each of our heirs, executors, 
421 and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated the nineteenth day of October, in 
the year of our Lord one thousand eight hundred and eighty- five. 

Whereas the above-named complainant has prosecuted an appeal 
to the Supreme Court of the United States in the above-entitled 
cause of Henry G. Thompson vs. Thomas G. Hall, J. F. Oliver, Samuel 
Leopold, and David L. Harris to reverse the decision and decree 
rendered in the above-entitled suit by the judge of the circuit court 
of the United States for the eastern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named complainant shall prosecute his said appeal. to effect 
and answer all damages and costs if he shall fail to make his said 
appeal good, then this obligation shall be void; otherwise the same 
shall be and remain in full force and virtue. 

HENRY G. THOMPSON. SEAL. 
GEORGE W. WALGROVE.  [seat. 
422 WILLIAM KNOEPKE. { 


Sealed & delivered and taken and acknowledged this 19th day 
of October, 1885, before me— 
[L. s. ] JOHN A. SHIELDS, 
| U.S. Com’r, N.Y. 


UNITED STATES OF AMERICA, a 
Southern District of New York, } 


George W. Walgrove, being duly sworn, deposés and says that he 
is worth the sum of sixteen hundred dollars over and above his just 


debts and liabilities. 
G. W. WALGROVE. 


Sworn to this nineteenth day of October, A. D. 1885, before me— 
[L. s. ] JOHN A SHIELDS, 
U.S. Com’r, N. Y. 


UNITED STATES OF AMERICA, 
Southern District of New York, 


William Knoepke, being duly sworn, deposes and says that he is 
worth the sum of sixteen hundred dollars over and above his just 


debts and liabilities. 
423 WM. KNOEPKE. 


Sworn to this nineteenth day of October, A. D. 1885, before me— 
[L. s.] JOHN A. SHIELDS, 
U7. 8S. Com’r, N. Y. 


(Endorsed :) Bond for damages & costs on appeal to U.S. Supreme 
Court. Horace Barnard, compl’t’s proctor, 102 Broadway. Ap- 
proved October 19, 1885. Filed & recorded October 19th, 1885. 
C. L. B. 

33—186 
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424 United States Circuit Court, Eastern District of New York. 
In Equity. 


Henry G&G. THompson vs. THomas G. Hatt e¢ al. 


I hereby consent that an order be entered in the above-entitled 
action directing the clerk of this court to transmit with the record 
on appeal each and all of the exhibits in the above action, and that 
each shall be certified by him as the original on file. 


Dated New York, October 22, 1885. 
AMOS BROADNAX, 
Def’d’ts’ Sol’r. 


425 At a stated term of the circuit court of the United States of 

America for the eastern district of New York, in the second 
judicial circuit, held at the United States court-rooms, in the city of 
Brooklyn, on the 22d day of October, in the year of Lord one thou- 
sand eight hundred and eighty-five. 


Present: The Honorable Charles L. Benedict, district judge, hold- 
ing the court. 


§ 
Henry G. THompson vs. Toomas G. HAtt e¢ al. 


On the annexed consent of Amos Broadnax, solicitor for the de- 
fendants in the abéve-entitled cause, and on motion of Horace Bar- 
nard, solicitor for the complainants, it is ordered that the clerk of this 
court transmit with the record on appeal each and all of the ex- 

hibits in the above action, and that each shall be certified by 


426 ‘him as the original on file. 
CHAS. L. BENEDICT. 


(Endorsed:) Order. Filed and entered this 22d day of October, 
. 


427  UwnitTep STATES OF AMERICA, \ ss: 
Eastern District of New Y ‘ork, 


I, B. Lincoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York,in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to four hundred and twenty-six, inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 
in the case of Henry G. Thompson against Thomas G. Hall, J. F. 
Oliver, Samuel Leopold, and David L. Harris as the same remain 
of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
. be hereunto affixed, at the city of Brooklyn, in the eastern district of 
New York, in the second circuit, this 23 day of October, A. D. 1885, 
and of the Independence of the said United States the one hundred 


and tenth. 
[The seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


‘ee 


‘we 
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428 Citation Appeal. 


By the Hon. Charles L. Benedict, judge of the district court, holding 
the circuit court of the United States for the eastern district of 
New York, to Thomas G. Hall, James F. Oliver, Samuel Leopold, 
and David L. Harris: 

Whereas’ Henry G. Thompson has lately appealed to the Supreme 
Court of the United States for the — second circuit and eastern dis- 
trict of New York made in favor of you, the said Thomas G. Hall, 
James I*. Oliver, Samuel Leopold, and David L. Harris, in a suit 
in equity brought by him against you, and has filed the security 
required by law: i 

You are, therefore, hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the 26th of October, 1885, next, 
to do and receive what may appertain to Justice to be done in the 
premises. 

Given under my hand at the city of Brooklyn, in the second cir- 
cuit and eastern district of New York, the 19th day of October, in 
the year of our Lord one thousand eight hundred and eighty-five. 


CHAS. L. BENEDICT. 


Admission of service is hereby admitted. 
AMOS BROADNAX;, 
Solicitor for Defendants. 


429 [Endorsed :] Circuit court of the United States, eastern 
district of New York. Henry G. Thompson, appellant, 
against Thomas G. Hall, J. F. Oliver, Samuel Leopold, & David- L. 
Harris, appellees. Original. Citation appeal. Horace Barnard, 
complain’t’s att., 102 Broadway, N. Y. city. & 
Endorsed on cover: E. New York C.C. U.S. No. 186. Henry 


G. Thompson, appellant, vs. Thomas G. Hall, J. F. Oliver, Samuel 
Leopold, and David L. Harris. Filed October 26, 1885. 


=p 


«ess 


- 


SUPREME COURT OF THE UNITED STATES. 


INO.) dec. 


a Ee Be --——---— — 


HENRY G. THOMPSON, 
Appellant, 


VS. 
THOMAS G. HALL, J. F. OLIVER, SAMUEL LEOPOLD and 
DAVID L. HARRIS. 


a 


APPEAL FROM THE Circurr CouRT OF THE UNITED STATES FOR THE 
EAstTEerRN District or New YorK. 


Brief and Argument for Appellant. 


HORACE BARNARD, 
Counsel for Appellant. 


BURGOYNE Quick PRINTING Co., COR. WALKER & CENTRE, N. Y. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


\ 


Henry G. THOMPSON, 
Appellant, 


AGAINST 


THomas G. Hat, J. F. OLIver, Sam- 
UEL LEOPOLD and Davip L. Harris, 
Respondents. 


BRIEF AND ARGUMENT FOR APPEL- 
LANT. 


Statement of Case. 


This cause was originally commenced in the Circuit 
Court of the United States for the Eastern District of 
New York, by complainant Henry G. Thompson, as a 
resident and citizen of Milford, Connecticut, by his 
bill of complaint in the usual form, against Thomas G. 
Hall, J. F. Oliver, Samuel Leopold and David L. 
Harris, residents of Brooklyn, New York, as infringers 
of the right to the combination described in the speci- 
cation and shown in the drawings and claimed as 

“The body composed of the side plates a, b, the 
“ independent fulcra 2, 3, 4, 5, for the jaw levers and 
“ hand levers, the jaw levers provided with cutting 
“ edges and with lips e, and the hand levers having 


2 


** short arms g /’ and a prong and notch, a/ways in en- 
** gagement, as described,” secured to him by Letters’. 


Patent of the United States No. 232,975, dated October 
5, 1880, by making and selling nippers containing said 
combination in the City of New York without license 
(Record, pp. 1-5. See drawing No. 2 of complainant’s 
Exh. 2d—opposite page). 


The defendants severally verified and filed a joint an- 
swer on the 29th of August, 1883, in which they deny : 


I. That Moses C. Johnson was the inventor of “ any 
“new and useful invention of an improvement in cutting 
‘* pliers” such as are described in Letters Patent No. 
232,975. 


II. Admit the grant of the letters patent, repeat the 
first denial, and allege that Johnson and complainant 
surreptitiously obtained the patent. 


IIT. Deny the assignment, and allege that if there 
was one it was obtained by covin to injure defendants. 


IV. Allege that before the date of the application for 
Patent 25,000 or 30,000 of said Cutting Pliers were 
publicly sold, &c., with Johnson’s consent. 

Deny complainant’s efforts to introduce the inven- 
tion. 


VI. Deny the infringement. 


VII. Allege that the defendants are trustees of the 
Interchangeable Tool Company, organized in August, 
1878, to manufacture cutting pliers under Letters Patent 


of the United States No. 209,677, granted to Thomas G. ~ 


Fall, one of defendants, November 5th, 1878 (See draw- 
ing of complainant’s Exh. 4—opposite page). 
That before said patent was issued (Nov. 5, 1878). 
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Hall invented certain improvements which he de- 
scribed to the officers of his company, that thereupon 
they caused a model to be made embracing said im- 
provements. 

That said Moses C. Johnson, as a skilful workman, 
was employed to make said model, and that said John- 
son made it under the directions of Thomas G. Hall. 

That said Johnson went into the employ of the com- 
pany on April 20th, 1879, and was employed with 
other mechanics, &c. That said Johnson, when in the 
employ of the company made a model nipper for them. 
That he was discharged May 1, 1880. That during that 
period upwards of 30,000 of these cutting pliers were 
made by the company without any objection or notice 
of claim by him. 


VIII. Said respondent, Thomas G. Hall, of his own 
knowledge,” &c., swears that he was the first and 
original inventor of said original cutting pliers, and of 
said improvements, and assigned to the company. 


IX. That Moses C. Joknson was dismissed for drunk- 
enness, and that complainant and one Augustus Gustam 
conspired with Johnson and induced him to falsely 
claim he was the inventor, and for “ nominal considera- 
tion” and “promises of future reward” to apply for 
and surreptitiously obtain letters patent from the United 
States on the 5th of October, 1880, for the said improve- 
ments. 

That said Thomas G. Hall having, prior thereto, 
obtained a patent in France therefor, filed an application 
for a patent for the same improvements in the United 
States Patent Office, and thereby caused an interfer- 
ence to be declared to determine whether Johnson or 
Hall was the first and true inventor. 

That said interference is still pending. 

(N. B. It was decided in favor of Johnson at the 
time of filing the answer.) 


4 


The answer again denies the patentability of John- 


son’s improvements and pleads an implied license from /. 


Johnson to make and sell under his patent (Rec., pp. 
6-10). 
Replication was duly filed. 


The cause being at issue, complainant proved his 
title to the invention (Complt.’s Ex. 1), the application 
for letters patent therefor on June 2, 1880, the grant of 
Letters Patent No. 232,975, dated October 5, 1880 
(Compl.t’s Ex. 2) to him, the infringement by the pro- 
duction of a pair of cutting pliers or nippers stamped 
“ Hall Patent No. 2, Nov. 5, 78” (Complt’s Ex. 3), and 
by the admission of defendants that they had con- 
tinuously made the same since July, 1880, the deceptive 
and fraudulent nature of the stamp “ Hall’s Patent 
No. 2, Nov. 5, 78” by the production of Hall’s Patent 
No. 209,677, dated Nov. 5, 1878 (Complt.’s Ex. 4), and 
the investigation into and decision, after a prolonged 
contest in interference, by the Commissioner of Patents 
in favor of the originality and priority of complainant’s 
claim by Complt.’s Ex. ‘Interference Record” (see 
Stipulation, p. 13 of Record). 

The utility of the invention is proved by the ad- 
mission (Rec., 12). 


At the conclusion of complainant’s prima facie case 
defendants offered in evidence in support of the alle- 
gations of the answer the following exhibits : 

1. Hall’s Application, prepared by Broadnax, undated. 

2. Defts.’ Exh. No. 18, Prescott Letter, March 14, 
1881. 

3. Gustam’s Claim, January 13, 1881. 

4, Thompson’s Claim No. 1, January 12, 1881. 

5. “3 cao 8 oe 

6. Thompson and Gustam’s Plan, no date. 


— 


—— 


vo 


7. Rogers’ Settlement with Thompson, April 20, 1881 
(see Testy.). 

8. Hall’s French Patent, Feby. 20, 1880. 

9. Decision of Examiners in Chief. 

10. Johnson’s File Wrapper and Contents. 

11. No. 1, Johnson’s Drawing, no date. 

12. No. 9, Lead Pencil Sketch, no date. 

13. Hall’s Patent, May 14, 1867. 

14. Kennedy Patent No. 148,566, March, 17, 1874. 

15. King Patent, No. 157,610, Dec. 8, 1874. 

16. Hellwig Patent, 188,133, March 6, 1877. 

17. Luypoldt Patent, 202,446, April, 16, 1878. 

18. Hall’s Patent No. 209,677, Nov. 5, 1878. 

19. Hall’s Reissue No. 10,028, Feb. 7, 1882. 

20. Johnson’s Patent in Suit, 232,975, Oct. 5, 1880. 

Also (see Printed Exhibit’s Record). , 

Defendants’ Exhibit Hall’s Pin and Hole Gearing, 
made in 1884. 

Defendants’ Exhibit Hall’s No. 1 Nipper Gearing, 
made in 1884. 

Defendants’ Exhibit Hall’s No. 2 Nipper Gearing, 
made in 1884. 

Defendants’ Exhibit Hall’s No. 6 Nipper Gearing, 
made in 1884. 

Defendants’ Exhibit Hall’s No. 20 Nipper Gearing, 
August, 1879. 

Defendants’ Exhibit Hall’s Vivarttas Model Gearing, 
April, 1885. 


And examined— | 

First. WM. Q. JUDGE, attorney for The Interchange- 
able Tool Company in 1878 and 1879 (Rec., pp. 115- 
126). 

Second. Tuomas G. Hatu, defendant, director, &c., 
of The Interchangeable Tool Company, pianoforte 
maker and claimant of the invention (Rec., 126-188). 

Third. James F. OLiver, defendant, director, &c., of 
said company and petroleum broker (Rec., 188-207). 

Fourth. SamuEL LEopoip, defendant, director, &c., 
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_of said company and dealer in fancy goods (Rec., 207— 
209). 


fifth. Daviy L. Harris, defendant, director, &c., of | 


said company and bank teller (Rec., 209-217). 

Sixth. Henry S. Roaers in 1880 director, &e., and 
assignee of said company (Rec., 217-228), 

Seventh. Ropert W. CRANE, model maker for said 
company at Harlem, N. Y., in 1878 (Rec., 228-232). 

Eighth. ALAHO Vivartras, architect, engineer and 
draughtsman (Rec., 232-241). 

Ninth. JAMES KENNELLY, die maker for the Colts 
Patent Arms Company of Hartford, Conn. (Rec., 241- 
246). : 

At the conclusion of defendants’ testimony for de- 
_fense the complainant in rebuttal offered in evidence 
Complainants’ Exhibit Johnson’s Exhibit C; Com- 
plainants’ Exhibit Johnson’s Exhibit D; Complainants’ 
Exhibit No. 6, Johnson’s Exhibit A; Complainants’ 
Exhibit No. 7; Complainants’ Exhibit No. 8 = 
Exhibit, Record), 

And examined— 

Ist. James M. Apams, tool maker and superintendent 
of the factory of The Interchangeable Tool Company 
from April 14, 1879, to February, 1880 (Rec., pp. 15- 
56). 

2d. Expert A. WHITTELSEY, machinist and expert tool 
maker in the employ of The Interchangeable Tool Com- 
pany from April 23, 1879, to January 4, 1880 (Rec. 
pp.56-74). 

3d. Complainant, by stipulation, puts in evidence 
the depositions made November 19 and 28, 1881, of 
Mosess C. JOHNSON, claimant and inventor of the com- 
bination for which Letters Patent of the United States, 
No. 232,975, applied for June 2, 1880, were granted to 
him as assignor to Henry G. Thompson, the com- 
plainant, on the 5th of October, 1880 (Rec., pp. 74- 
114). 
4th. Complainant offers in evidence the decision of 
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the Commissioner of Patents in the interference be- 
tween Moses C. Johnson and Thomas G. Hall, and the 
decision of the Secretary of the Interior affirming that 
of the Commissioner (see Printed Exhibits). 


Months after the conclusion of complainants’ rebuttal 
evidence, the defendants on April 15th, 1885, under 
order of Court, as surrebuttal, 

Re-examined— 

A. Aluho Vivarttas to prove that no invention was 
shown in making Complainants’ Exhibits C and D; 
that it is a common practice to make gearing with pins 
and also to cut gearing in metal with milling tools 
(Rec., pp. 246-249). 

Defendants’ Exhibit Vivarttas Model used as illus- 
tration. 

B. Thomas G. Hall to contradict James M. Adams 
and to give testimony, objected to as not surrebuttal 
(Rec., 249-252). 

C. David L. Harris to contradict James M. Adams 
(Rece., 252). 

D. James F’. Oliver to state where he first saw Com- 
plainants’ Exhibit C, described as a model (Rec., 252-- 
253). 

The Circuit Court having heard the cause at final 
hearing, handed down the following opinion (Rec., p. 
253): 


~- 


“ JuLty 24, 1885. 
‘* BENEDICT, J.: 


“This action is founded on Letters Patent No 
“ 932,975, dated October 5th, 1880, issued to Henry G. 
*‘ Thompson, assignee of Moses C. Johnson, for an im- 
“ provement in cutting pliers. The bill charges in- 
‘“fringement, and prays for damages and an injunc- 
“* tion. | 
“ The question at issue is whether the combination 
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‘“‘ described in the plaintiff's patent, ¢cnvented by Moses 
“ ©. Johnson while an employee of a corporation styled ’.” ‘ | 
“¢ The Interchangeable Tool Company,’ which corpo- | 
“ration was engaged in the manufacture of cutting ! 
“ pliers under a patent issued to the defendant Hall, then 1 
“the president of that corporation. T 
“ In support of the averment that Moses C. Johnson 
“ was the first inventor of the combination in question 
“ the plaintiff produces a mode/, known in the case as 
‘ Defendant’s (?) Exhibit C, which model embodies the 
“ invention in question, and was made—as the plaintiff 
“ has sought to prove—while Johnson was in the em- 
“‘ ploy of the Interchangeable Tool Company. 
‘On the other hand the defendants assert and have 
“« sought to prove that this model was not made by 
“* Johnson while employed by the Interchangeable Tool 
“ Company, but after Johnson had been discharged 
“ from that employment, and for the purpose of support- —> 
* ing a fraudulent claim to an invention really discov- | 
“ ered by the defendant Hall, put forth for the first time | 
“ by Johnson, after he had been discharged from the . 
“ service of the Interchangeable Tool Company. 
‘In one respect, the decision of this case depends 
“ upon a question of time—that is to say, whether this 
‘model, Exh. C, composed of brass and tron, was made 
“ when Johnson says it was, while he was a workman 
“ for Halls Company, or at a date subsequent to Hall’s 
“discharge of Johnson. Upon this question much 
“ testimony has been taken on both sides. Upon a full 
“ consideration of all. the evidence, my conclusion is 
“that Exhibit C was not made when Johnson says ; 
“it was, but subsequent to Johnson’s leaving the em- By 
“ ployment of the Interchangeable Tool Company, and | 
“ that Moses C. Johnson was not the first inventor of 
“ the combination described in the patent issued to the 
“ plaintiff as assignee of Johnson. There must, therefore, 
“‘ be a decree dismissing the bill with costs”’ (Rec., pp. 
254-5). 
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In accordance therewith a decree was ordered dis- 
missing the bill, from which this appeal is taken (Rec., 


255). 


Assignment of Error. 
The Cireuit Court erred : 
First. In dismissing the bill of complaint. ; 


SECOND. In finding that Complainant’s “ Exhibit C 
was not made when Johnson says it was.” 


TuirD. In finding that Johnson made Complainant’s 
Exhibit C subsequent to his leaving the employment of 
the Interchangeable Tool Company. 


Fourru. In finding that Johnson was not the first 
inventor of the combination described in the patent 
issued to the “ plaintiff” as assignee of Johnson. 


Firru. In finding that Complainant’s Exhibit C, 
composed of template “Skeleton Jaws” and template 
brass handles was a “ model,” and not a “ working 
movement ” to show the invention of Johnson. 


SixtH. In finding its decision from a disputed date 
of making one of the twin “ skeleton jaws.” 
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Owing to the incoherent manner in 
which the testimony has been taken, the 


following analysis has been prepared to 


show its bearing and that of the exhibits, 
on the Points following. 


The Evidence—First for Complainant. 


The alleged Incorporation of Defendants. 

This was inno manner proved. William Q. Judge, 
their attorney, and who gave them an “office” in his 
oftice, said that they were organized in August, 1878, 
but this was objected to as not proper proof of incorpo- 
ration of Zhe Interchangeable Tool Company (Rec., 116, 
(. 7 and Obj.) This proof has never been supplied. 

Their Bankruptcy. 

Defendant Thomas G. Hall testified that the ‘ Com- 
pany” went into bankruptcy in August, 1880, and made 
an assignment (Rec., p. 164, x.-Q. 309) and defendant’s 
witness, Henry 8S. Rogers, shows that this assignment 
was transferred to him, and in general that the parties 
now claiming to be the ‘Company ” are not the original 
ones. Without incorporation there can be no succession 
and the personal naked implied license which defend- 
ants’ claim is not transferable. 

Hapgood vs. Hewitt, 119 U. S., 226. 

Defendants by their own testimony appear to have 
been ambulant adventurers, without knowledge, skill or 
capital, and their last factory.in 1878 to have consisted 
of “asmall part of a mere shanty of one story.” Defend- 
ant Oliver (Rec., 200, x.-Q. 97) and Judge their attor- 
ney (Rec., 116, Q. 7). 

M. C. Johnson's Capacity, cde. 

All the testimony shows that Johnson was a “good 
tool-maker” (deft. Hall, Rec., 127, Q. 99, &c.), an “‘ ex- 
pert” (deft. Harris), and “an extra good mechanic and 
tool-maker” (Whittelsey), “far superior to J. M. 
Adams,” foreman of defendants, who was discharged 
for incompetency; but Thomas G. Hall says John- 
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Owing to the incoherent manner in 
which the testimony has been taken, ‘the 
following analysis has been prepared to 
show its bearing and that of the exhibits, 
on the Points following. 


The Evidence—First for Complainant. 


The alleged Incorporation of Defendants. 

This was in no manner proved. William Q. Judge, 
their attorney, and who gave them an “office” in his 
office, said that they were organized in August, 1878, 
but this was objected to as not proper proof of incorpo- 
ration of Zhe Jnterchangeable Tool Company (Rec., 116, 
Q. 7 and Obj.) This proof has never been supplied. 

Their Bankruptcy. 

Defendant Thomas G. Hall testified that the “ Com- 
pany” went into bankruptcy in August, 1880, and made 
an assignment (Rec., p. 164, x.-Q. 309) and defendant’s 
witness, Henry S. Rogers, shows that this assignment 
was transferred to him, and in general that the parties 
now claiming to be the ‘Company ” are not the original 
ones. Without incorporation there can be no succession 
and the personal naked implied license which defend- 
ants’ claim is not transferable. 

Hapgood vs. Hewitt, 119 U. S., 226. 

Defendants by their own testimony appear to have 
been ambulant adventurers, without knowledge, skill or 
capital, and their last factory in 1878 to have consisted 
of “‘asmall part of a mere shanty of one story.” Defend- 
ant Oliver (Rec., 200, x.-Q. 97) and Judge their attor- 
ney (Rec., 116, Q. 7). 

M. C. Johnson's Capacity, é&e. 

All the testimony shows that Johnson was a “good 
tool-maker”’ (deft. Hall, Rec., 127, Q. 99, &c.), an “‘ ex- 
pert” (deft. Harris), and “an extra good mechanic and 
tool-maker” (Whittelsey), “far superior to J. MM. 
Adams,” foreman of defendants, who was discharged 
for incompetency; but Thomas G. Hall says Jodn- 
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son was intemperate during all the time he was in 
defendant’s employ, and was discharged for intemper- 
ance and neglect (Rec., 141, Q. 124). 

Johnson was also shown to have been familiar with 
the state of the art and to have seen the Patent Office 
records, showing tools similar to nippers made with 
gear teeth between the handles. (Rec. 82, Int. 73). 

Nothing the defendants said about Johnson’s char- 
acter tends to deprive him of the inventive faculty 
. which the evidence shows he undoubtedly possesses. 

Johnson's Drawings. 

Defendants, by producing various drawings of ma- 
chines made by him, have proved that Johnson was 
also a very capable mechanical draughtsman. See 
working drawing of No. 1 nipper, 4 in. long, to cut +), 
wire M. C.J. (Book of Exhibits, opposite page 60, 
marked ‘ Hall’s Exhibit” No. 1. W. H. B., Aug. 10, 
1881). 

At Circuit the complainant, in support of 
Johnson’s claim to be the first and original inventor of 
the combination hereinbefore described, put in 
evidence his U. S. Letters Patent No. 232,975, and 
proved the date of Johnson’s application therefor as 
June 2, 1880, and of its issue as October 5, 1880. 

It is Complainants Exh. 2d. * Deft.’s Exh. File 
Wrapper and Contents” showed that this patent 
was only granted after severe examination. 

Complainant also put in evidence the printed book 
‘*Exhibit Interference Record” (between 
Johnson and Thomas G. Hall on this. same matter) to 
show that Johnson’s claim had been a second time ex- 


haustively examined. 
Rec., pp. 13, 14. Book of Exhibits 194, p. 
The decision of Hon. H. M. Marble, Com- 
missioner of Patents, rendered May 28, 1883, sustain - 
ing Johnson’s claim. (Book of Exhibits, p. 78, &c.). 


12 


The decision of Hon. H. M. Teller, Secre- 
tary of the Interior, on the appeal by Thomas G. Hall 
from the Commissioner’s decision, affirming it. 

Book of Exhibits, p. 77, «ce. 

Complainant’s Exhibit 3d, a nipper made 
by defendants in 1880, and their admission 
“that they have manufactured this nipper 
Exhibit 3d, and similar nippers containing 
similar combinations since July, 1880, and 
are still manufacturing the same in the Citv of New 
York (Ree., p. 12). 

Defendant Hall’s Patent, No. 209,677, dated 
November 5, 1878, as Complainant’s Exhibit 4, 
to show Hall’s extent of invention and the difference in 
the nippers. 

Complainant’s Exhibit 5.—A Metallic 
Nipper made by defendants in 1884 to show varia- 
ton in the shape of mzl/ cuts. 

Complainant’s Exhibit No. 6.—A circular 
issued by Thomas G. Hall as President of The Inter- 
changeable Tool Co., in 1879, to show by its drawings 
and descriptions what was their standard nipper up to 
April or May, 1879 (Book of Exhibits, p. 9). 

Complainant’s (Johnson’s) Exhibit B.—-A 
‘** Revere House card” showing a sketch of rounded 
prong and notch gearing made .by Moses C. Johnson in 
October, 1878. 7 

(Badly reproduced in Book of Exhibits, p. 13). 

Complainant’s Exhibit D.—A model of brass 
and iron made by James M. Adams in May, 1879. 

Defendant’s Exhibit C.—A metallic * work- 
ing movement” made by Moses C. Johnson be- 


tween May 10 and 20, 1879, to show his two principal | 


improvements. 

The deposition of Moses C. Johnson taken 
in the interference in November, 1881, and read in 
evidence under stipulation (Rec., p. 74, Stipulation). 
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And in rebuttal examined James M. Adams 
and Elbert A. Whittelsey. 

Counsel is obliged to spread much of all the testi- 
mony on his brief, but it is necessary to show that there 
is no evidence sustaining the Court below. 


Johnson’s History of his Invention. 


Moses C. Johnson (examined in the interference 
with Hall in November, 1881) swore that he first 
saw defendant's Halls nipper at the office of 
the Interchangeable Tool Co., about October 1, 1878, 
and that it had such defects that he did not think it 
worth his while to go to their factory at Harlem. 

That the “jaws had a tendency to make a shearing 
“cut, that is, one overlap the other. I mean by that, 
“which necessarily would create a pressure which would 
‘* break one or the other jaw, whereas, a nipper to be cor- 
“* rectly constructed, should, at all times, have one jaw in 
“* perfect line with the other” (Rec., 75, Int. 3). 

A day or two afterwards he went into the employ of 
J. H. Jenks & Co., and remained with them till about 
February 1, 1879. While there he was employed in 
building a printing press and afterwards to make a 
model nipper, under the directions of Thomas G. Hall 
for the Inter. Tool Co., as a standard for their future 
work. This gave him further opportunities of studying 
Hall’s nipper, and he talked with J. M. Adams (a fellow- 
workman at Jenks & Co.’s, and after April 14, 1879, 
Foreman of the Interchangeable Tool Co.), and others, 
about its defects. He finished this original, Jenks 
model, about Junuary 1, 1879. (Deft. Hall’s test’y., 
Rec. 129, Q. 26), and says 1t was an exact duplicate of 
that nipper shown on the cut on Complainant's Exhibit 
No. 6. (Deft. Hall’s test’y supports him. Rec., 76, 


Ints. 6 to 9.) 


In October, 1878, he made the sketch shown on Com- 
plainant’s Exhibit B, Revere House Card, and gives its 
origin as follows : 
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Int. 12. Where were you living at: the time you 
worked for J. H. Jencks & Co. ? ys 

A. I roomed at the Revere House, corner of Houston 
and Broadway, New York, and took my meals at a res- 
taurant. 

Int. 14. State whether or not your attention about 
this time was particularly called to the subject of cut- 
ting nippers, and whether you made any a at 
its improvements. 

A. I would state that it was. In fact my attention 
was called to it from the time I left Hartford in 1878. 
I had several conversations, while rooming at the Re- 
vere House, with Mr. O. D. Woodbury, of 103 East 
Houston street. 

Int. 15. State what conversations you had with Mr. 
O. D. Woodbury, if any of them related to improve- 
ments of yours upon the cutting nippers ? 

A. We had several conversations about the construc- 
tion of the nipper, and he agreed with me that it was 
mechanically of bad construction and not at all practical. 
I at this time called his attention to the fact that 
the two jaws or cutting heads showld move at a 
uniform speed, one with the other, and at that time 
made a sketch of what I considered would be the 
proper way—at least one way—of accomplishing the 
purpose. : 

Int. 16. State if you have the sketch you refer to still 
in your possession and if you can produce it? 

A. Ican. I have it in my possession. 

Witness produces a sketch made upon one of 
the Revere House cards, which is offered in evi- 
dence by counsel for Johnson, and marked 
Johnson’s Exhibit B, H. E. T. N. P., (Complain- 
ant’s Exhibit B). 

Int. 17. State as near as you can the date at which 
you made this sketch ? : 

_ A. Icould not state the exact date. It was during 
the month of October, 1878. 
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Int. 18. Please look at the sketch and describe what 
points were intended to be illustrated by it ? 

Objected to as incompetent. The sketch 
must speak for itself. | 

A. That the movement of one handle would necessitate 
the movement of the other the same distance (Record, pp. 
76, 77). 

The engraver employed by the printer of Complain- 
ant’s Book of Exhibits has greatly misrepresented the 
pencil sketch on the card. He has. represented the 
hole bored through the side plate as a cut in the two 
jaws, making thereby two pairs of lips; and instead of 
the pin shown on the original he has produced a very 
fair representation of the lips or projections shown on 
the infringing nipper of to-day. 

Complainant’s counsel prays inspection by the Court 
of the original card and sketch on account of the fol- 
lowing : 

X Int. 409. Please to take Exhibit B and read the 
letters and figures on the side of it upon which the 
pencil sketch is made so that the notary can write it 
down, the whole of it ? 

A. Room No. 177, October 10th, 1878. Mr. M. C. 
Johnson, Dr. To Room Rent one week to date, 3.50. 
Washing, carriage, expressage. Received payment, 
T. J. Coe & Son, per Utley. Johnson’s Exhibit B. 
He ENS 

X Int. 410. Is there a sketch in lead siesiall on the 
side of the exhibit you have been reading, illustrating 
the invention embraced in the model Exhibit C ? 

A. There is a sketch of a portion of the model Ex- 
hibit C. This sketch does not embrace the whole in- 
vention. 

X Int. 411. What parts of the invention does it em- 
brace ? 

A. The tooth and notch connection , between the two 
handles. 


16 


X Int. 412. Doesn’t it illustrate the spring in between 
the jaws? We. a 

A. I think there is a spring between the jaws. 

X Int. 413. Doesn’t it show the lips at the head of 
the spring, lapping over the upper ends of the spring ? 

A. I don’t know that it does ; think not. 

X Int. 414. Please to look at it and see if it doesn’t ? 

A. It does not—it was intended to represent a pin 
passing between the two jaws above the spring. | 

X Int. 415. Was this intended to be a sketch of ‘the ; 
whole nipper with your alleged improvement applied 
to it? | 

A. It was not. 

X Int. 416. What was it intended to represent ? 

A. It was intended to represent a movement by 
which the two cutting jaws would approach one another 
at a uniform speed. | 

X Int. 417. When did you make this sketch ? «? 

A. I don’t know the exact date; it was made on a 
card which I had in my pocket, and to the best of my 
knowledge and belief it was made in October, 1878 
(Rec., pp. 107-108). 

He further gives the names of Woodbury, Utley and 
Carter as persons who might have proved or disproved 
what he testified to, but Thomas G. Hall does not ap- 
pear to have made any attempt so to do. 
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Johnson's First Conception of the Com- 
bination of these Parts. 


A. Immediately after leaving their office, in October, 
1878, I was satisfied that the handles or jaws should 
be geared or locked in such manner that the movement 
of one would necessitate the movement of the other 
the exact distance of the movement of the first lever ; 
and in the winter of 1879, I discovered that the part or 
portion being cut from the end of a rod or wire would 
leave the jaws with such force as to enter the V-shaped 
spring and thereby preventing the working of said 
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spring. To overcome this difficulty I saw the necessity 
of putting projections below the cutting edge and im- 
mediately above the jaw fulcrum which would always 
present a smaller space than the diameter or dimen- 
sions of rod being cut. I also discovered that these 
projections would prevent the spring from working up 
(by “up” I mean towards the cutting edge), and there- 
by doing away with two pieces which they then had in 
their nipper, to wit, one piece a brass block, slotted, 
for the tang of the spring, the other piece was a screw 
(Rec., 78, Ans. to Int. 31). 

The testimony shows that by the “ winter of 1879” 
he means the winter of 1878-1879 (Testy. Adams, 
Whittelsey, &c.) 


When Employed by Defendants. 


Johnson was hired by the Interchangeable Tool Co. 
April 20, 1879, and was employed in making tools, ad- 
justing machines and, after a month or two, in making 
drawings for milling fixtures, &c. (Rec., 77—78, Ints. 19 
to 24). 

The testimony ofall. the witnesses show that the 
company was not then making nippers, but begun to 
make templates and tools by the /enks model, which 
contained neither gearing between the handles nor 
“lins.” These they abandoned. Defendant Hall says 
Johnson made alterations on the Jenks model nipper 
by putting gearing between the handles (Rec., 162, 
x-Q. 290), and other witnesses show that he made all 
the alterations in that style of nipper. 

- Johnson says that immediately after he made his 
* working movement” showing both of his 
improvements the company adopted them. “I 
“ should say that my model of the * working move- 
“ ment’ led the members of the company to adopt 
‘it; who or by whom I can’tsay.” That J. M. Adams 
had the charge of making the drawings: and getting 
up the machinery for making the improved nipper 
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(Rec., 80, Ints. 45, &c.; see Hall’s Testy., Rec., 180, . 


x-Qs. 504, &c., to same effect). 

This working movement is plainly what Whit- 
telsey calls it,a pair of templates for the jaws and 
handles, by which the outline of mills can be shaped to 
cut out the working handles and jaws. Jes for the 


full sized forgings could not be made from them, and 


even defendant’s counsel calls them “skeleton jaws,” 
and the whole a “ skeleton model” (Rec., 148, Q. 158, 
&c.). Nevertheless, defendants seek to confound it 
with the altered parts of the Jenks model nipper. 
Johnson says that the first complete nipper made on 
the plan of Zzhiit C, was made, he thinks, “ some time 


“in July, 1879.” That previous to that ‘“‘There was 


“not a working model made. The tools were con- 
* structed by Exhibit C. That is the model the tools 
were made from” (Rec., 82, Ints. 68 to 71). 


Johnson’s ‘‘Working Movement.” Com- 
plainant’s Exhibit C. 


Int. 32. State then, the nearest you can recollect, the 
month and day when you first conceived the invention 
of the combination in question ? 

A. In the month of May, 1879, I made a workina 
MOVEMENT of my invention. 

Int. 33. Describe the working movement you made in 
May, 1879, as near as you can and where it was made ? 

A. I would state it was an exact duplicate of Exhibit 
No. 1, so far as the mechanical movement is concerned, 
including projections on jaws for preventing the entrance 
of matter not required inside of the nipper. It was 
made in the American Express building, corner of Jay 
and Hudson strets, New York. 


Int. 34. Have you that movement still in your pos-. 


session, and can you produce it? 
A. Ihave. I do produce it. 
[Same model offered in evidence by counsel for 


ne a a ld No meng ili lig, rv > ee en A. ae ee 


19 


Johnson, and marked Johnson’s Exhibit C; H. 
E. T., N. P. In this cause, “ Complainant's Ex- 
hint C.”] 

Int. 35. In the construction of this model, did you get 
any idea from any one else, or was it entirely of your 
own invention ? 

A. I did not get any ideas from any one else, and it 
was my invention so far as I know. 

Int. 36. Where did you get the material for making 
the handles of this model nipper ? 

A. Mr. J. M. Adams gave me the material from his 
private tool chest. 

Int. 37. State, if you know, what the stamp was, part. 
of which shows on one of the handles ? 

A. I do. It was the stamp of an Alarm Register 
Company. This register was for conductor's use. 

Int. 38. Was it on the material before you made the 
handle ? 

A. It was. 

Int. 39. Where did you get the material for the other 
parts of the nipper ? 

A. They were picked up out of the refuse matter or 
material belonging to the Interchangeable Tool Com- 
pany. 

Int. 40. Give as near as you can the exact dates on 
which this model was commenced and completed ? 

A. I should say it was commenced and completed: be- 
tween May 10th and May 20th,1879. I could not state 
the exact dates (Rec., 79). 


As to Alterations of the J enks Model. 


Johnson says he made the handles of Exhibit C 
Jirst, and afterwards made two new handles with a cog 
connection that were fitted to the Jenks model—that is, 
put in to try them—and says: “ / altered no pieces 
“ belonging with that model ; these pieces were additional 
** mreces” (Rec. 95, Ints. 259 to 271). 

Plain and reasonable as this statement is in regard to 
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a “ standard” MoDEL (see Hall’s directions “for the 4 } 
“ future work”) of the company, defendant’s counsel 
repeatedly recurs to the subject, and defendants as wit- 
nesses endeavor to give the idea that the ** Jenks 
model” was altered and used to form the tools by. It 
will be shown by their testimony, particularly Hadl’s, 
that Johnson made all these improvements, and they 
were made on old forgings ; for the company then mane 
no other. 


Defendant Hall’s ‘“‘Exhibit No. 10.” 


The defendants tried to show by reference to this 
“ Exhibit No. 10,” that Complainant’s Exhibit C was 
made out of the new forgings made for the company at 
the Colts Patent Fire Arms Co., by James Kennelly. 
They lead up to it by the following questions : 

To x-Int. 318. Do you mean to be understood as 
saying that the Interchangeable Tool Co. made or 
caused tobe made the milling tools to make this nipper 
before it had templates made after the model nipper ! 

A. I mean to say that the mills were made from this 
model Exhibit C. The profile of the jaw and handle ' 
was the only gauge the mills were formed to. | 

x-Int. 319. Was there a sen made of model Ex- | 
hibit C ? 7 

A. It is possible there stat have been of the znside 
of the jaw. ‘ 

x-Int. 220. Is the outside of the jaw and the inside of 
the pig both cut by the same milling tool ? | 

A. They are not. 

2-Tnt 321. Wasn’t it necessary to make a template of ; 
the outside of the jaw to make the milling tool by which > 

| 

| 


that was formed ? 

A. It was not. It was not necessary to make a tem- 
plate of the inside to make the milling tool by. The 
mills could be made from the model] as they were. 

x-Int. 322. Was the milling tool or tools by which 
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the jaws of the nipper “ Hxhint 10” were cut made 
from the jaws of the model Exhibit C? 

A. They were. 

x-Int. 323. When were those milling tools made ? 

A. Some time during the month of May or early 
June, 1879. We were quite a while on them—some 
weeks (Rec., p. 100). | 

This Exhibit No. 10 was put in evidence on. behalf 
of Hall in the Interference. From the decision of the 
Commissioner of Patents rendered May 28th, 1883, 
Thomas G. Hall’s counsel, Mr. Broadnax,; took an ap- 
peal to the Secretary of the Interior, and this Exhibit 
No. 10, with others remained somewhere, presumably in 
Washington, until after March 14, 1884, on which date 
the decision of the Secretary of the Interior affirming 


that of the Commissioner was rendered. 


Mr. Broadnax was doubtless aware of the law regard- 
ing such appeals, discussed so fully in Butterworth vs. 
Hoe, 112 U. S., 50, at pp. 66, &e. | 

Possibly through this delay Exhibit No. 10 was lost. 
It was not received in the box containing or supposed 
to contain all the exhibits used in the Interference (ex- 
cepting also Hall’s Exhibit No. 16 Nipper), nor at any 
other time by complainant’s counsel (Rec., pp. 141, 142, 
143). | 

In allusion to this important exhibit—the only infer- 
ence to be drawn, from his. failing to offer secondary 
evidence concerning it as in the case of the Jenks Model, 
Crane Sample, Brass Nipper, &c., &c., is that the pro- 
duction or truthful description of this Exhibit No. 10 
would wreck the defense. | 

James Kennelly, defendant's witness and die maker, 
was examined in the /nterference, and his deposition 


sworn to May 27, 1882, was by stipulation made a part ~ 


of Defendant’s Record in this cause. 

“5 Q. Please examine the nipper I now show you 
“ marked ‘ Hall’s Exhibit No. 10,’ and state if you 
“ recognize it as the No. 2 nipper of the Interchange- 
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‘able Tool Company for which you made the forg- 
“ings.” 

“IT do recognize it from external appearance as an 
“ article that could be finished from the forgings I fur- 
“ nished that company ” (Rec., 242). 

Complainant’s counsel notes with surprise that the 
only references made to this important ‘ Hall’s Exhibit 
10” are in x-Qs.. 322, 324 put to Johnson and the fore- 
going to Kennelly. Thomas G. Hall, though he was ex- 
amined, cross-examined, examined on the re-direct, re- 
cross-examined and months after examined again as 
surrebuttal never made 


Milling Marks on One of the Jaws of Com- 
pit.’s (Johnson’s) Exhibit C. 


Defendant's counsel next seek to establish the non- 
making of Complainant’s Exhibit C, in May, 1879, by 
the following : 

X Int. 324. Were not these jaws of Exhibit C milled 
by the same tools that the jaws of Exhibit 10 were milled 
by? | 

A. 1 filed the jaws of Hxhihit C. They were not 
milled. Itis possible after starting the mills and the 
fixtures, I used one of these jaws to locate my cuts, and 
possibly the mill has touched the jawin profile. Prob- 
ably it did. It was used for that purpose. The other 
I think was not used for this purpose. 

X Int. 325. Please to look at the jaws of this model 
Exhibit C, and tell me if the marks of the milling tools 
are not on it as plainly almost as if it had just come out 
of the milling tool ? 

A. I know of no reason why they shouldn’t be as my 
previous answer would state how they came there (Rec., 
101). 3 
Its Skeleton Jaws. 


Trying further to show that the skeleton jaws of Ex- 
hibit C were longer than the old forgings out of which 


@ 
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he made those of the Jencks model by dovetailing, etc., 
the defendants draw from Johnson the following : 

X Int. 329. You say that you made the jaws of Ex- 
hibit C out of a pair of jaws that were in the shop at 
the time that you went there. Now, how was it possible 
for you to make these jaws out of a pair of jaws that 
the company had at the time you went th>re, when in 
fact the jaws of which you say you made these were 
shorter than these jaws are ; these jaws conforming in 
length to the jaw of the old nipper after you have 
dovetailed a piece on the long end as you state that 
you did with the model at J. H. Jencks & Co.? 

A. These jaws were made with a file, and / removed 
as little stock as possible from the back or outer pro- 
jile of jaw, throwing all of my surplus stock on to the 
enside. It is possible I might have heated and drawn 
them in the fire as they were somewhat thicker than 
now. 

X' Int. 330. Did you in point of fact heat them and 
draw them in the fire ? 

A. Ido not know that I did. If they were deficient 
anywhere I do not know that I used the surplus stock to 
make up the deficiency, and probably at this time used 
my own judgment of which would be the proper way 
of utilizing this stock ; by this stock I mean the surplus 
stock. 

X Int. 331. If there was surplus stock enough in the 
nipper-jaw to enable you to make the jaws of Exhibit 
C long enough, why couldn’t you make the jaws that 


you made at Jencks & Co.’s long enough without dove- 
tailing a piece on them ? 


A. For the reason that the holes on which the jaws 


swing were already drilled in these said jaws when I 


received them. 
X Int. 332. Why didn’t you get a pair in which the 

holes were not drilled ? 2 

A. I tried to. 
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X Int. 333. And couldn’t you succeed ? 


A. I did not. ys 


X Int. 334. To whom did you apply for a pair of 
jaws in which the holes were not drilled ? 

A. To Mr. Jencks and Mr. Thomas G. Hall. 

X Int. 335. Were the holes drilled in the jaws out of 
which you made the jaws of Exhibit C ? 

A. I dniled the holes myself. 


Johnson's Advice. 


On the next cross-interrogatory Hall’s counsel drew 
forth a statement from Johnson which has never been 
contradicted by then, and which conflicts strangely with 
their pretense that defendants did not know of his zn- 
vention. 

X Int. 337. Did you not advise the company that 
they would have to throw away their old jaw dies and 
have new ones made to get the necessary stock in 
them to make the nipper after the new pattern or 
model ? 

A. I think I did. 

X Int. 338. Why did you do that in face of the 
fact that you found all the stock necessary to make 
the nipper-jaw of the model Exhibit C im the old 
forging. 

A. Because tt would not be practical to do this on a 
large quantity, another reason, the jaws in order to be 
milled must have surplus of stock enough to allow the 
mills to go below the forging scale. 

X Int. 339. So you advised the company to throw 
away all of the stock of jaws they had on hand and 
have new jaw-dies made so you could have plenty of 
material to cut away with a milling tool ? 

A. I think I did advise them to do this in order that 
they should have enough material to cut away. 

From this it is very plain that Johnson, who is ad- 
mitted by Hall to have made templates for the handles 
(Rec. 181, x-Qs. 514, 521), must have had something by 
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which to show to the company the requirements of his 
invention before Hall got the new dies, &c. 

In answer to x-Q. 279 he says, ‘“‘ the model (Exh.) C. 
was the first model I made embodying the invention. 
“ The Jenks model had nothing to do with this case,” &c.; 
and in the face of the abortive experiments make by 
Hall and Adams, which they admit were not adopted, 
it is impossible to believe that defendant’s pretense of 
ignorance of Johnson’s making and denial of the time 
of his making Exhibit C is other than false. 

Johnson's Possession of Exhibit C. 

In regard to this he says that he took away and kept 
the two jaws in his trunk—to which his wife had ac- 
cess—since July, 1879. That he needed and used them 
for making drawings for milling fixtures for the com- 
pany. 

That he also took one of the handles away and that 
Lewis Smith gave him the other in June, 1880 (Rec., 
106, 107, X Ints. 380, 400). This will in a measure ex- 
plain how the defendants Thomas G. Hall and J. F. 
Oliver are able to swear that they never saw this model 
in the shop in Hudson Street, for during the time its 
parts were there prior to July, 1879, they were nearly 
always detached and in use to form mills and tools by. 

It will be shown hereafter what Hal/ and Oliver say 
about seeing its parts there. - 

Protest against use by Defendants. 

Johnson did not protest against the use of his inven- 
tion by defendants, because he felt safe knowing the 
fact “that I was allowed two years,” and did not offer 
to sell because the proper “opportunity for selling 
had not presented itself” (Rec. 110, X Ints. 445, 447). 


Defendant Hall’s Attempt to Bribe John- 
son. 


This occurred on the 7th of May, 1881. Johnson’s 
testimony concerning it was never contradicted or the 
act repudiated by defendants. 
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R. D. Int. 463. You have been asked various questions: 


in your cross-examination with regard to parties with: 


whom he might have had conversations, relative to your 
invention, or who had approached you with a view of 
becoming possessed of your rights. Have you ever 
been approached by any of the members or officers of 
the Interchangeable Tool Company or their agents with 
a view to becoming possessed of your right to the in- 
vention in controversy in this interference ? 

A. I think I have. 

R. D. Int. 464. Please state when, where and by whom 


you have been so approached and the circumstances as 


near as you can recollect them? 

A. I was approached in the City of Hartford by a 
man who claimed to be acting in the interests of the In- 
terchangeable Tool Company, who wished me in con- 
sideration of a sum of money, to sign certain papers 
which would virtually make my invention the property 
of the Interchangeable Tool Company. The time was 
about May 7th, 1881, possibly a day or two before. 
This man’s name was Prescott ;I do not know his 
whole name and can’t give it; I think his initials are 
F. A. 

R. D. Int. 465. What sort of a paper did he wish you 
to sign ? . 

A. I made a copy of the paper at the time and showed 
it to other parties, Mr. Samuel D. Chamberlain for one. 
Mr. Theodore G. Ellis for another, and I have a copy 
of the paper which I can read and put in evidence. I 
showed both of these parties the original paper. I 
think also Mr. A. Gustam saw this paper. 

R. D. Int. 466. Did you or did you not, look upon 
the offer of a sum of money for signing this paper as a 
bribe to do a dishonorable action against the rights of 
Henry G. Thompson, the alleged owner of your patent ? 

A. I did look upon it as a bribe. 


a 


ee 
eee 
: ¢ Be: 
— ee ee Ae —_ + ete ne 
i 
ae 
EAP 
ae 
~~ 


ewe tere mene 


ee ee ee 


27 


R. D. Int. 467. Did you sign that paper ? 
A. I did not. : 
Re-direct: Examination closed. 


RE-CROSS EXAMINATION. 


‘R X Int. 468 How much money did Mr. Prescott 
offer to give you ? | 

A. He offered to give me two hundred and fifty 
dollars—and thought he might make it five hundred. 

RX Int. 469. Did he tender you the money ? 

A. He did not. No (Rec., 112, etc.). 

Hall’s knowledge of this is shown on his cross-ex- 
amination (Rec., 181, 182, x-Qs. 516 to 528). 


Read in connection with “ Defendant's Exhibit, No. 
13, Prescott Letter,’ dated March 14th, 1881. 

Hatu’s Exnipir No. 13. Oct. 12,1881. J. E. B. 

Riggs House, Washington, D. C. C. W. Spofford,. 


proprietor. | 
14th Marcu, 1881. 


Dear Hatt: I have founda man that I have been 
looking for, who 1s the friend of the particular man in- 
side that I want to get at. I have promised to pay him 
$100 at once, & shall get the order & notice of in- 
terference this week and go over to take testimony im- 
mediately. 2 

The arrangements I have made will, if we get any 
decent testimony, such as I expect, insures us a clean 
victory very soon and will not cost us as much even as 
we supposed. 

I cannot by letter explain as fully as I can when 
I see you. Let your friends send me check for $125 
immediately, .& if convenient let it be certified. I will 
give you a satisfactory account of matters when I see 
you, which will be in a few days. Telegraph me on re- 
ceipt that check is mailed, & let this be strictly con- 
fidential. The situation is positive & important. 

Yours truly, F. A. P. 
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{ENDORSED :] Thompson vs. Hall. Defendant's Ex- 


hibitt No. 18. Prescott letter. J. E.B.,Sp. Ex’r. 7th ,. 


April, 1884. (Book of Exhibits, p. 73). 


Elbert A. Whittlesey, complainant’s witness 
was employed by the Interchangeable Tool Co. April 
23d, 1879, and until January 3d, 1880. 

He describes Johnson as an extra good machinist 


and tool maker (Rec., 57, Q. 8). 


He identifies Complt.’s Ex. No. 6 as the circular 
issued by the Interchangeable Tool Co. in 1679, and 
the nipper represented by the drawing thereon as 
the nipper the company was making or about to make 
when he went in their employ, and this shows the 
amount of knowledge of the proper way of construct- 
ing a nipper possessed by that company as late as 
April 23d, 1879 (Rec., 58, Q. 21; Exhibits, p. 9). 

Witness is shown Complainant’s Exh. C, and says he 
first saw it, in the Interchangeable Tool Co.’s shop, 
probably two or three weeks after we started—that it 
is the template made by M. C. Johnson fo illustrate the 
action of the nipper * * * improvements in LHall’s 
original nipper, or -the one that we had in the shop 
when we started. This fixes zts date about the middle 
of May, 1879 (1b., Qs. 17 to 21). 

He describes Johnson’s improvements—interlocking 
the handles and different manner of putting in the spring 
with the projecting lips to keep pieces from flying into 
the inside of the nipper after they are cut off—there- 
by securing freedom from stoppage, &c., and says there 
were none such in any of the models used or possessed 
by the company before Johnson’s model (Complt.’s 
Eixh. C) was made (Rep., 59, Q. 25 to 30). 

That he had never seen or heard of any similar com- 
bination in a nipper before he saw that made by John- 
son in May, 1879 (1b., Qs. 31). 

“He says we talked about it a good deal. I know 
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“we talked about them. ‘ We knew the Jenks model 
‘“* was umperfect and started to make the tools.’ 

‘¢ After an interruption, during which—— 

Witness had the circular “ Complt.’s Exh. No. 6” in 
his hand, he was asked : 

** Q. 33. Does this circular represent the Jenks model 
* Complt.’s Exh. No. 6? 

“A. It is substantially the same as the Jenks model 
“ nipper,’ and concludes his answer to Q. 32; “I can’t 
“remember the details of the conversation that oc- 
“ curred five years ago. I started to make the tem- 
*‘ plates for the mills, and we (Adams, Johnson) had 
“concluded not to continue until they made the 
““ changes suggested by this exhibit (Complainant’s Ex- 
“hibit C). We had several conversations in relation 
“to changing of the nipper from the Jenks model. 
““'We had started to make the tools from the Jenks 
model” (Rec., pp. 59, 60, Qs. 32 to 35). 

This testimony is supported by the fact on which all 
the witnesses agree that no nippers were made for sale 
until about July 1, 1879. 

He says Johnson first communicated to him his ideas 
embraced in Complainant’s Exhibit C, and its parts 
“ [ think about the first vf May, 1879 ; 1 think he spoke 
“to me before he began on Exhilit C; we roomed to- 
“ gether and talked about these improvements in our 
*‘ room.” (Rec. 61 Qs. 45 to 48). 

He says Johnson was the inventor, that the credit 
therefore was so given him in the shop and thinks 
Hall must have seen Johnson, making these improve- 
ments (Jlbid.). 

Hall admits that he knew of them (Rec., 161; x-Q. 
282, and 169 x-Q. 375 to 387 cited infra). 

The Authorship of the Combination. 

Shown the Letters Patent issued to complainant as 
Johnson’s assignee on Oct. 5, 1880, No. 232,975, to 
Q. 30, “In the light of all facts within your knowledge 
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“ and observation, what is your belief as to the author- 
‘* ship of that combination ?” 


“ A. I attribute it to Mr. Johnson ” (Rec., 62, Q. 59). /- 


He never heard Thos. G. Hall or Adams make any 
claim to the authorship of these improvements while 
he was in the employ of the company (7. ¢., up to 1880). 


“ Defendants Hxhibit Nipper Handles,” he says won 
a part of the No. 4 nipper, and that they were brought 
to him by Mr. Adams to insert a pin where one was 
broken off in last of May or early June, 1879. (Con- 
firmed by Deft. Hall, infra). (Rec., 63, Q. 60-62). 

The Certain Working of Johnson's Improved Nipper. 

That the objection to Hall’s old nipper shown in the 
company’s circular (Complainant’s Exhibit No. 6) was 
“ that the jaws would not work simultaneously,” “ the 
* cutting edges would overlap and underlap each other 
“and destroy the cutting edges by careless handling 
“ and break,” etc. 

~“ Q. 68. Would not the nipper as now made with 

“ Johnson’s improvements cut with certainty in the 
“ hands of any buyer ? 

‘‘ A. Any one possessing the necessary strength to 
“‘ operate them” (Rec., 63; Q. 55 to 69), showing that 
Johnson attained certainty of working by his combi- 
nation. 
Lis Use of the Jenks Model and Complainant's Exhibit. 

He says he used both the ‘Jenks Model” and Com- 
plainant’s Exhihit C, in making mills for the jaws ; 

“ Q. 73. What mill did you make from Exhibit C? 

“ A. The inside of the jaw, and for the spur and 
“ notch on the handles.” 

“Q. 74. For what parts of the jaws did you use the 
‘“‘ Jenks model to make the mills by? | 

“ A. The cuts on the outside and the side cuts of the 
“. Jaw. | 

“'Q. 76. Why did you make the mills fur the inside 
“ of the jaw from Exhibit C ? 
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‘“‘ A. Because we changed it from the Jenks nipper 
“so as to hold the spring and give the lips over the 
‘“ spring like in Exhibit C. Those lips are not in the 
“ Jenks model.” 

“© Q. 77. Why did you make the mills for the handles 
“from Exhibit C ? 

‘“‘ A. Because that was the model which incorporated 
** the spur and notch in the nipper” (Rec., p. 64). 

Whittelsey testified as above in 1884, five years after 
these occurrences, and expressed the most complete 
confidence in the identity of Complainant’s Exhibit C 
with that which he had used in the Hudson street 
shop in May and June, 1879. 

His Assistance of Johnson. 

On his cross-examination he further testified that he 
helped Johnson to make it by filing off the check pieces 
of the jaws (Rec., 65, x-Q. 89), made from a couple of 
old forgings we had in the “ shop ;” they were jaws for 
the nipper forged before “I came there ;” don’t think 
they were reforged. 

Complainant’s Exhibit C Generally Detached. 

This witness shows that after the jaws and handles of 
Johnson’s (“‘ working movement,” “ templates”), Com- 
plainant’s Exhibit C, were completed they were assem- 
bled on one of the side plates of the Jenks model 
nipper, and tried on other plates, but that they were 
detached most of the time after the templates were 
completed (Rec., 67, x-Q. 104), and that ‘‘it was very 
‘seldom that they were all” (the parts) “ assembled 
“‘ together after they were detached. I don’t remem- 
“‘ ber ever to have seen them assembled after model C 
“ was completed, and we had taken it apart to work from, 
“‘ while I was in the employ of the company” (7. e., to 
January 3, 1886). (Rec., 71, Re-d. Q. 137). 

Jenks’ Model. 

In answer to the long x-Q. 125, in which defendant's 
counsel states that there was a projection or lip in the 
Jenks model, he says : 
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A. “I think there was no projection in the Jenks: 
model whatever,” and to x-Q. 126, “That is, as I re- 


member the Jenks model.” 
Kennedy Nipper Drawing (not jiled by respondents ). 

He says: “I think there was a drawing of the 
“ Kennedy nipper in the shop. At any rate, there was 
“ a drawing of a nipper showing the handles geared 
“ together. I think this is the one, and as to the idea 
“ of gearing the handles together. 2 

“ A. I think it was suggested by that drawing. We 
* all looked at it, Johnson, Adams and I. We saw the 
“ necessity of locking the handles together, and that 
‘ suggested the way.” 

He thinks Mr. Judge, a lawyer, brought it, but as _ to 
the Defendants’ Exhibit Lead Pencil Sketch, “I have 
“‘ an indistinct recollection of a drawing being brought 
“in, but couldn’t recollect by whom it was brought in 
‘“‘ or what it represented.” (Rec., 69, 70, x-Qs. 130 to 
134(. 

. Re-d. Q. Did you ever see a nipper made in con- 
formity to the Kennedy drawing ? 

A. I never did (Rece., 71). 

The foregoing answers will show the honesty and 
frankness of the witness, but a glance at ‘“‘ Defendants’ 
Exhibit Kennedy Nipper Drawing” will show that 
Johnson's practical, cheap and strong rounded prong 
and notch always in engagement gearing was a great ad- 
vance upon that. Of the famous lead pencil sketch 
more will be said hereafter. 


‘“ Defendants’ Exhibit Templates” and 
* Defendants’ Exhibit Whittelsey’s Jaws.” 


These templates convict Hall of an attempt to deceive. 
Defendants produced a pair of templates which they 


have put in as “ Defendants’ Exhibit Templates,” and 
asked Whittelsey if he had made them. He says the 
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outside one is his but does not think the inside one is, 
because he has tried it on a pair of jaws which he pro- 
duces, and defendants put in evidence as “‘ Defendants’ 
Exhibit Whittelsey’s Jaws.” 

Rec., 66, x-Qs. 100 to 104. 


After further questions defendants’ counsel returns 
to the subject of templates, and asks : 

“107 x-Q. When you made the templates of No. 2 
“ nipper to what model did you make them conform? 

“A. I started and made a complete set for the 
‘‘ Jenks nipper first, and we afterwards abandoned the 
‘* inside of the Jenks nipper und made the template to 
“‘ conform to the inside of the jaw of Exhibit C. This 
“‘ relates exclusively to the jaws. 

“108 x-Q. The template that you made to conform 
“ to the inside of the jaws of Exhibit C, did it fit the 
“ form of the jaw exactly when you made it ! 

“ A. It probably did. I would make a template as 
“ close as I could.” 

Then says as to the time, &c., of the milling of the 
inside of the two Whittelsey jaws : 

“A. The one having the two edge cuts (outside and 
“ inside) was cut previous to the mills being ground, 
‘“‘ as they were originally made. The other one was 
“made after the mills had been ground, probably once 
“ or twice,” and that the grinding would cause the cut 
to vary more or less between the cutting edge and the 
lip of the nipper. (Rec., pp. 67, 68, x-Qs. 107 to 114). 

After trying the inside template handed him on the 
Whittelsey jaws, he says it fits the one that has the two 
cuts best. . 

122 x-Q. [fit is the same template that you made 
and you fitted it to the inside of the jaws of the Johnson 
model, it would fit that model exactly, would it not ? 

_“ A, It would be a close fit. 
«123 x-Q. Please to try the templates (Deft.’s Ex- 
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“* hibit Templates) on the jaws of the Johnson model 


~“ Exhibit C, and state whether it fits closely ? (Wit- 


“‘ fiess tries the said jaws on template.) Js 

A. It fits pretty near, but it does not fit as close as I 
should fit a template. 

124 x-Q. Upon your examination of these jaws and 
“ upon trying the templates upon them, is it your opin- 
‘ion that either the template is not the same template 
“ that you made, or that the jaws are not the same jaws 
“ to which you fitted the template : ? 

“A. It is either a different jaw or this is not the tem- 
‘* plate I made.” 

The Ldentity of this Template. 

The identity of this ¢emplate, therefore, becomes a 
matter of some importance. Hall, who says himself 
that he had no charge of the mechanical work of the 
shop when asked if he saw Whittelsey make them, said 
“ lam not quite sure, but that was his particular branche 
‘*‘ of work,” and then, “I saw them on his bench in 
“‘ Hudson street and he was at work on them,” evidently 


speaking from a loose impression—and giving no date 
‘—though Whittelsey was there until Jany 3, 


1880. Before this Hall had testified that ‘some 
“time between the first of December, 1879, and the 
“ first of January, 1880, the company had completed 
‘‘a set of milling machine fixtures which have been 
“ used exclusively since that time in milling the No. 2 
“jaws, which would mill the projection over the head 
“ of the spring shorter than shown in Complainant’s 
“ Exhibit 3, from 35 d to ;!;th of an inch shorter (Rec. 
«128, Qs. 14 to 19). 

He forgot the admission that the defendants had 
made this and otker nippers like Complainants’ Exhibit 
3d, since July, 1880. (Rec., 12). 

“90 Q. When did the Interchangeable Tool Co. pro- 
duce its first No. 2 nipper like Complainants’ Exhibit 
3d? 

* A. About July 1, 1879. 
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“91 Y. Were the first No. 2 nippers made _ by the: 
company like Complainants’ Exhibit 3d ? 
‘A. Substantially so (Rec., p. 136). 


Exhibit 3d isa No. 2 nipper made by defendants in 
1880 ; and-complainants’ counsel produced it and asked 
“RK. D. Q. 7 show you Complainant's Exhibit 3d, a 
‘nipper made in JSSO, and asked you when the side 

** plate in that nipper was made ? 

“A. I couldn’t tell when that was nats ‘cia’ 
“‘ have been made Jast week. 

Complainant’s counsel produces another nipper as 
Exhibit 5th (bought in 1884) and asks : 

“ R. D. Q. 147. Please compare the jaws of Exhibits 3d 
“and Sth with ‘ Defendants Exhibit Templates’ and 
“state which fits the closest ? 

‘A. Hxhabits 3d fits the closest. 

“ 2. D. GY. 148. To what degree ? 

“ A. Almost a perfect fit on Exhibit 3d. The other 
one seems to be considerably away from the gauge. 

“ R. D. Q. 149. How do they compare with Com- 
“ plainant’s Exhibit C ?” 

“ One of the jaws on Exhibit C fits it very nearly ; 
“ the other does not. Neither one of the jaws of Eax- 
“ hibit C fit the template as well as Exhibit 3d does. 

“« R. D. Q. 150. Why do the jaws of Exhibit C differ ; 
can you tell ? 

“ A. I don’t know the cause of their differing. One 
may have been filed more or been machined, or some- 
thing. 

“ R. D. Q. 151. Was Exhibit C made by machinery 
or by hand ? 

‘A. Originally by hand” (Rec., pp. 71, 72). 

From this it is as certain as human testimony and 
unchanging steel can prove that this template was 
made after the mills had been changed to suit the new 
mills and milling vise jaws made between the first of De- 
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| cember, 1879, and January 1, 1880, which formed me 
jaws of Complainant’s Exhibit 3d in 1880. 


More than six months after Whittelsey was examined, 
Thomas G.. Hall, who had been examined, cross-examined 
and examined on re-direct, was again examined in sur- 
rebuttal, on this same subject. 

He is handed “ Defendant's Exhibits Templates,” and 
says they are the same put in on his behalf in the in- 
terference (in 1881). 

“ Q. Please to state whether these templates are now 
“in the same condition that they were at the time John- 
“ son was in the employ of the Interchangeable Tool 
** Company. 

“A. They are to the best of my knowledge and belief. 
I have never known of any change. 

“ Q. Could any change be made in these templates 
** without your knowing it ? 

“A. Not in the shop. I only referred to that subject 
“ since the template has been out of my hands in the in- 
“* terference case. 

‘““Q. State, if you know, who made these templates ? 

“A. Mr. Whittelsey made them (Rec., p. 250). 


Again does Thomas G. Hall attempt to impose on 
the Court. If he had dared he would have stated that 
these templates were made before July, 1879; when 
Complainants’ Exhibit C did or did not give the out- 
line of the templates then made by Whittelsey. 

Moses C. Johnson was in the employ of the company 
in December, 1879, and Whittelsey, if at all, made them 
then. Hall swears that in that month the mills were 
changed so as to cut the lips on the jaws from ,/, to 
gz of an inch shorter. Templates were necessarily 
made to make these new mills by to cut the lips of 
Complainants’ Exhibit 3d in 1880; and that. these tem- 
plates were a pair of those new and changed templates 
is shown by their fitting Complainants’ Exhibit 3d. 
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That Thomas G. Hall knew this is not to be doubted, 
nor that he swore, as he did on his surrebuttal, to show 
that these templates might have been changed in the 
Patent Office or elsewhere during the interference. 

This attack on Complainants Exhibit C, therefore, 
fails, while it utterly destroys the credibility of Thomas 
G. Hall’s testimony. ; 

The one Jaw with Mill Marks on tt. ‘ 

Defendants’ counsel, at x-Q. 124, had already exam- 
imed Whittelsey in regard to this jaw, and he answered : 
“A. It is either a different jaw or this is not the tem- 
‘‘ plate I made.” Again he asks: “x-Q. 156. Is it not 
“evident upon examination of the jaws of Exhibit C 
“‘ that one of them has been through the mills of the 
“company? A. Itis. One shows the milling marks” 
(Rec., 73). 

In the “ Interference” Whittelsey testified to x-Ints. 
158, 159. That it “‘might have gone under the mills. 
“ It might have been made previous to that and been 
*“‘ run under the mills to test them, to see if the stocks 
“‘ were right,” and that that would have left the marks 
of the milling tools on both edges of the jaw as per- 
fectly as they are shown on the jaw. 

The inference sought to be drawn by the defendants 
that this jaw was milled into shape from new forgings 
received in June, 1879, fails, and Hall should have pro- 
duced the authentic template made in May, 1879, by 
Whittelsey. 

This he does not do, and we infer from his failure 
that it would have supported Adams, Johnson and 
Whittelsey’s statements that they were made according 
to Exhibit C, and would have fitted its jaws. 


This one jaw has both the marks of _ the file and the 
mill upon it, and Hall’s own witness, James Kennelly, 
says he is not capable of judging which were made first. 


Waa ot 


RSIS ESE VG cag SEARO ER TA A aaa Bs hire Sih inks oa Ika ee Bae ee 
sided sehbaaninee a 4 ROTTER C5 WENN D i ae Ae atte RS OE Be pe Pa Seri IEE CED LD Abo . 
ane neemeen _ m Sot hii tet ae cone ~~ 

eae SEE ; is Ue ails - . a ae se ES ie 


be Hi NRE OBIT SS RGSS 
aa % eh ae wey ih Git Ae pe Ks EK ae ee 
a te), ap hs OE Oh, a. 


38 
Improvements in the Plates. 


Whittelsey, after giving the order in time in which 


Johnson made his improvements shown on Complain- 


ant’s Exhibit C, as first the handles, and testing them to 
get shape, says: “ //e afterwards made these jaws, or a 
“ pair of jaws similar to them” (witness holding Ex- 
hibit C in his hand) ; “ then it was detached and we used 
“the parts to make our tools by,” says in answer to 

“138 Re-d. Q. The improvement made by Johnson 
“‘ were shiefly in the jaws and handles, and not in the 
“ plate, were they not ? 

“A. The Puate of the new nipper was modified as well 
“ as the jaws and the handles” (Rec., 70, 71). 

The new plate has no hole drilled in it for the pin 
holding the brass blocks, for this was thrown out of 
the improved nipper (see Hall’s No. 8 Nipper and No. 
4 Nipper Jaws, infra). 


JAMES M. Apams, complainant’s witness, was a fellow- 
workman with Johnson at Jenks & Co., and after was 


the foreman of The Interchangeable Tool Co. in Hud- 


son street from April 14, 1879, to January, 1880 (since 
an editor! ) | 

He says the /enks model made by Johnson at Jenks 
& Co.’s is shown on the drawings annexed to Hall’s 
Patent of November 5, 1878; that he saw it in defend- 
ants’ shop in 1879, but that the nipper defendants were 
manufacturing (April 14, ’79), was ‘“ Hall’s Compound 
“ Nipper, composed of two jaws, two handles, two 
“ plates, steel spring, brass spring block, and the 
“lateral pin in each jaw below the cutting edge, and 
‘‘ the screws (Q. 9). _ 

“ They were good for nothing (Rec., 17, Q. 20). Never 
saw more than a dozen manufactured:nippers when he 
went there (Q. 21). } 
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That the company had no nippers, or models of nip- 
pers with gearings between the handles. : 

That Wm. Q. Judge had nothing to do with making 
the nippers ; that neither Judge nor Hall ever showed 
him any plan or drawing of improvements on the 
nippers; that he “experimented in interlocking the 
** handles so as to make the jaws move simultaneously,” 
and produced “ Complainant's Exh. D,” which is put in 
evidence. Also “ Defendant’s Exhibit Nipper Handles” 
(Q. 80). That he hired Moses C. Johnson as _ tool- 
maker about the last week in April, 1879 (Rec., 16-17, 
Qs. 7 to 22). 

That Zhomas G. Hall never gave him any instruc- 
tions about making any improvements on the nippers 
(/6., Q. 28; also 26, x-Q. 256), and that it was under- 
stood “ that the nipper was to be altered and according 
“ to his judgment, and that Hall had no authority in 
‘“‘ the shop in the change or manufacture of the nippers ” 
(Rec., 41 x-Q., 288-290). 

Adams’ Suggestions, ce. 

That he made suggestions to Mr. Gustam and Mr. 
Hall (Q. 17), to throw out the brass block which holds 
the spring, but Hall said, “it could not be accom- 
‘* plished, that we must have the spring block.” 

That on the same day he had tried “an experiment 
“‘ by which the upper ends of the spring . were bent out- 
“ ward and inserted into a recess in the jaw above the 
*“‘ fulcra ;” and that “ Hall said he had tried something 
“similar and it would not work ” (Rec., 39, 40, x-Qs. 
270 to 279). 

This shows that neither Adams nor Hall knew any- 
thing about Johnson’s projecting lips or their uses. 


Complainant’s Exhibit Johnson's Exhibit C. 


Q. 31 Do you know whether or not Moses C. John- 
son ator about the time you made Complainant’s Ex- 
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hibit D made another model showing improvements 
on the company’s nipper ? 3 
A. He did afterwards ; he was at work on the model 
at the time, but completed his model after I made 
mine. 
Q. 32 Please examine the model now shown you and 
state, if you know, what it is, and who made it, and 


when ? 
A. Jt is the model nipper made by Moses C. Johnson, 


in the month of May, or thereabout, 1879. 
Model offered in evidence and marked Com- 
plainant’s Exhibit Johnson’s Exhibit C, J. E. B., 
Sp. Ex’r, 20 June, 1884. 

Q. 33. How do you know that Johnson made this 
model, and what was it made for ? 

A. I told him to make it and I saw him to work on 
it. .I furnished him the brass for the handles. 

(. 34. When you say you told him to make it, what 
words uid you use in speaking to him? 

A. I told him we must have a new model. Then we 
talked of some changes ; I showed him my Exhibit D; 
he went on and made the model and occasionally came 
for sanction and direction. 

Q. 35. What direction did you give him ; state the 
words ? 

A. I said “Take that model of mine and change 
those teeth that interlock the handles so as to make 
the interlocking with one operation or one cut.” 

Q. 36. Did you have anything to make one cut with 
at that time ? 

A. We did not. 

Q. 37. Then you expected him to invent something 
to anticipate further operations or cuts, did you not? 

Objected to as leading and as instructing the 
witness. 

A. I expected him to make a cutter or mill todo that 
work. 

Q. 38. In addition to making the model ? 


sn 
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A. Yes, sir. 

Q. 39. What are the jaws of that model made of ? 

A. Steel from one of the old nipper jaws that were 
forged previous to my going in their employment. 

(. 40. By what means, if you know, were those forg- 
ings given their present shape and size ? 

A. Mostly by filing and forging; I did not see the 
forging done. 

Q. 41. Do you know what part of the jaws was re- 
forged, if any, state ? 

A. Ido. The forging was short at the lips at the 
head of the spring, and by forging it was lengthened. 

Q. 42.. What tools wer used to give it the present 
shape ? 

A. Files mostly. 

(). 44. Did you ever see any nipper or model of a 
nipper with lips nearly approaching when closed, as in 
model Complainant’s Exhibit C, now shown you, be- 
fore Johnson made his model ? 

. A. I did not. It is the first one I ever saw. 

Q. 44. Whose invention was the placing of those lips. 
in that position ? 

Question objected to, it being impossible for 
_ the witness to know whose invention it was. 

A. Moses C. Johnson. 

(). 45. State after examination of this model whether 
or not this is the first model you ever saw with the 
handles interlocked with a projection on one handle 
working into a depression in the other, and whose in- 
vention as far as you know it is? 

A. It is the first I ever saw and it is Moses C. John- 
son’s invention. | 

Q. 46. Please explain now what you meant by speak- 
ing of making this with “one cut,” in contra distinc- 
tion from the mode of making the connection in Ex- 
hibit D? 

A. In the Exhibit D it would be necessary to move 
the handles under the mills several times, whereas in 
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model C once is sufficient. By the mills I mean the 


tool that cut the shape of the metal that is pressett 


under them when revolving. 

Q. 47. Then is necessary is it not to make mills of 
such shape as in turn to cut out the required shape 
from the unformed forging ? 

A. It is. 

The Patent. 


Adams says that Johnson was the inventor of the 
combination claimed in complainant’s patent. 


Mills, How and When Made. 


That Complainant’s Exhibit C was kept in the com- 
pany’s shop ; that some of the men saw it, and that it 
was used as a model to make “all of our mills for 
forming the nipper,” and on cross-examination that they 
were so made about May or June, 1879 (Rec., pp. 32, 
33, x-Q. 205), and Johnson and Whittelsey confirmed 
him. 

That Johnson himself, and perhaps others, made the 
first milling vice-jaws, and they were made to conform 
to Complainant’s Exhibit C (Rec., 35, x-Q. 240, &c.). 

Projecting Lips. 

That Complainant’s Exhibit C was the first model he 
ever saw with projecting lips; that the Jenks model 
had no projecting lips for holding the V spring without 
fastening. 

‘That Hall, Oliver and Harris saw Exhibit C to his 
“‘ knowledge in that shop in Hudson street. I have 
** geen it in the hands of Hall and Oliver, I should say 
“a good many times;” and that he had “talked with 
“ Hall about Complainant’s Exhibit C, Johnson’s 
“‘ model, when Hall had it in his hands very often as 
“the model was being made, and after it was com- 
“ pleted.” It was the model from which all the Inter- 
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changeable Tool Co.’s nippers, No. 2 size, were made 
(Rec., 20, Qs. 57 to 63, and p. 26, Q. 115). 


Defendants Who Half Support Adams: 

Hall, on surrebuttal, denies having seen the model, but as to 
the parts says: ‘‘ No; not to my knowledge” (Rec., 162, x-Q. 286). 
Oliver also denies having seen the model, but as to the parts, ‘‘ It is 
possible I may have seen them without recollecting them” (Rec. , 253). 

It is shown that the parts were very seldom together. 


Adams further says that extra parts were made for 
dies, from which the forgings were made from this 
model ; also tools, &c. (Rec., /b., pp. 64, 65, and 23, 
Q. 96). 

(Hall says duplicate parts were made by Johnson 
(Rec., 172, x-Q. 412) from the Jenks model nipper 
after it was aitered (meaning from a nipper of the 
Jenkins’ model style !). 

(Oliver says he saw Johnson making the alterations 
(Rec. 206, x-Q. 169, &e.). 

(Harris says Adams (prior to July, 1879,) “might 
“ have showed parts of the work. I took no notice, 
‘not being a mechanic” (Rec., 216, x-Qs. 78, 79). 

The One Jaw With Mill Marks. 

In the “Interference ’’ Complainant’s Exhibit C had 
been put in evidence as Johnson’s Exhibit C, and it 
had remained there until it was shipped to counsel in 
a box with other heavy metal exhibits on March 24, 
1884 (Rec., p. 142). 

Whittelsey had been examined and had marked one 
of the jaws of Johnson’s Exhibit C with the letter W at 
the request of Hall’s counsel, to rdentify vt. It was the 
jaw with the mill marks. Adams was also examined in 
the interference. 

On his cross-examination in this cause he testifies 
that he did not take charge of the models, and don’t 
know who took charge of Exhibit C, or whether it was 
in the shop when he left the company (February 1, 
1880). . 
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model C once is sufficient. By the mills I mean the 
tool that cut the shape of the metal that is presse 
under them when revolving. 

@. 47. Then is necessary is it not to make mills of 
such shape as in turn to cut out the required shape 
from the unformed forging ? 

A. It is. 

The Patent. 


Adams says that Johnson was the inventor of the 
combination claimed in complainant’s patent. 


Mills, How and When Made. 


That Complainant’s Exhibit C was kept in the com- 
pany’s shop ; that some of the men saw it, and that it 
was used as a model to make “all of our mills for 
Sorming the nipper,” and on cross-examination that they 
were so made about May or June, 1879 (Rec., pp. 32, 
33, x-Q. 205), and Johnson and Whittelsey confirmed 
him. 

That Johnson himself, and perhaps others, made the 
first milling vice-jaws, and they were made to conform 
to Complainant’s Exhibit C (Rec., 35, x-Q. 240, &c.). 

| Projecting Lips. 

That Complainant’s Exhibit C was the first model he 
ever saw with projecting lips; that the Jenks model 
had no projecting lips for holding the V spring without 
fastening. 

That Hall, Oliver and Harris saw Exhibit C to his 
‘“‘ knowledge in that shop in Hudson street. I have 
** seen it in the hands of Hall and Oliver, I should say 
“<a good many times;” and that he had “talked with 
“ Hall about Complainant's Exhibit C, Johnson’s 
‘“*‘ model, when Hall had it in his hands very often as 
“the model was being made, and after it was com- 
“ pleted.” It was the model from which all the Inter- 
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changeable Tool Co.’s nippers, No. 2 size, were made 
(Rec., 20, Qs. 57 to 63, and p. 26, Q. 115). 
Defendants Who Half Support Adams. 

Hall, on surrebuttal, denies having seen the model, but as to 
the parts says: ‘‘ No; not to my knowledge” (Rec., 162, x-Q. 286). 
Oliver also denies having seen the model, but as to the parts, ‘It is 
possible I may have seen them without recollecting them” (Rec. , 253). 

It is shown that the parts were very seldom together. 


Adams further says that extra parts were made for 
dies, from which the forgings were made from this 
model ; also tools, &c. (Rec., /b., pp. 64, 65, and 23, 
Q. 96). 

(fall says duplicate parts were made by Johnson 
(Rec., 172, x-Q. 412) from the Jenks model nipper 
after it was altered (meaning from a nipper of the 
Jenkins’ model style !). 

(Oliver says he saw Johnson making the alterations 
(Rec. 206, x-Q. 169, &c.). 

(Harris says Adams (prior to July, 1879,) “ nsigtth 
“ have showed parts of the work. I took no notice, 
“ not being a mechanic” (Rec., 216, x-Qs. 78, 79). 

The One Jaw With Mill Marks. 

In the “ Interference ” Complainant’ s Exhibit C had 
been put in evidence as Johnson’s Exhibit C, and it 
had remained there until it was shipped to counsel in 
a box with other heavy metal exhibits on March 24, 
1884 (Rec., p. 142). 

Whittelsey had been examined and had marked one 
of the jaws of Johnson’s Exhibit C with the letter W at 
the request of Hall’s counsel, to cdentify it. It was the 
jaw with the mill marks. Adams was also examined in 
the interference. 

On his cross-examination in this cause he testifies 
that he did not take charge of the models, and don’t 
know who took charge of Exhibit C, or whether it was | 
in the shop when he left the company a: 1, 
1880). 
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At x Q. 354 the following questions and answers are 
cited from his interference deposition : He 
X Q. 273. “Can you state certainly that the jaws 
now making part of model Exhibit C are the same jaws 

that first made a part of that model ? 

A. “To the best of my ability they are.” 

X Q. 274. “ Have they any peculiarity or mark upon 
them, by which we can identify them as the same 
jaws ?” | | 

A. “There is the mark M which we had on our 
original jaws meaning ‘model, or standing for 
“model.” Their general appearance gives me the im- 
pression that they are the same.” 

X Q. 275. “Please point out the letter ‘M,’ as 
being on the model ?” 

A. “ [Witness points out the letter scratched in the 
right hand jaw, when the model is turned with the jaws 
uppermost.| I mean the jaws with the milling marks a 
on the inside and outside edges.” : 

X Q. 276. “ Was that letter on the model at the time 
it was made to identify it as the model nipper ?” 

A. “It was put on to indicate the model jaw.” 

X Q. “ Well, when ?” 

A. “Ido not recollect.” | 

X Q. 278. “ Well, do you recollect seeing it when the 
model was in the works of the Interchangeable Tool 


Co. ?” : eS 
A. “TI have that impression, but am not positive.” 
Are the answers to those questions true ? 


A. They are to the best of my recollection (Rec. 54). 


It will be noticed that the trick of turning the jaw so 
that the W should appear M was successfully played 
upon Adams; who, on being further cross-questioned, 
confesses that he is only giving an wmpression. It was 
undoubtedly the impression made by a very small 
trick. 
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The question naturally arises, why should the perpe- 
trator descend so low as to play this trick ? | 

But remembering that it was done in the interest of 
Thomas G. Hall and for the (“Company”) defendants, 
who employed as their attorney in this very interfer- 
ence F. A. Prescott, the writer of ‘“ Defts. Exhibit 13 
Prescott Letter,” showing his very peculiar prepara- 
tions, we can easily assign a motive. 

‘When three years afterwards this jaw was shown to 
Whittelsey he said “ ether the jaw has been changed or 
the template is not the one that I made.” The template 
was also a zrick made for one thing in December, 1879, 
and offered as if made fora different oe in June, 
1879. 

In the same way it will be shown that the defend- 
ants offer, among others, “ Defts. Exhibits Hall’s Pin 
Gearing,: ‘“* Defts. Exh. Halls Pin & Gearing,” as 
though made in 1879, while they were made in 1884, 
and not a word is breathed about it until the trick is 
detected on cross-examination. 


On re-direct Adams says he has not the least doubt 
that Complts. Exhibit C is the same model that John- 
son made in or about May, 1879. 

One of its jaws may have been milled after that, by 
accident or design, one may even have been changed 
for a different one, but the other jaw and the two 
handles have not, and to any mechanic they show the 
invention. 

If a trick has been played it has been in vain, for 
enough of the original remains to show in its original 
state how it existed in May, 1879, and if the mill- 
marked jaw has been put on it in place of the original 
the change has been made for a purpose. 

Johnson would not have made the change, if any 


_ was made, for he is too good a mechanic not to know 


that a change might and probably would -be detected 
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by the application of the true templates made from or 
by the true jaw. | 


a) a P 


Of Defendant’s Evidence. 


The defendants endeavor to destroy Johnson’s claim 
to his invention by offering a variety of experi- 
mental exhibits, which, when they are genuine, show 
an utter lack of knowledge on the part of Thomas G. 
Hall, defendant and claimant, of the first principles of 
mechanics. None of these were ever adopted by the 
Interchangeable Company, or any one else—and none, | 
including the various patents, ever go beyond the sug- 
gestion of one item of Johnson’s combination. 

Quite a number of the metallic exhibits of the de- | 
fendant’s were put in as originals, and were only found ae 
by cross-examination to have been made five years | 
after Johnson completed and put his invention into 
practical use. Even these were wholly unpractical and 
of no value, in view of the fact that cog gearing was in 
common use for ages. 

As the Court below can only have arrived at its de- 
cision by believing that there was some truth in defend- 
ant’s testimony, and that it bears upon and against 
Johnson’s claim ¢o his combination, it is necessary to 
analyze defendant's testimony and show how false and 
irrelevant tt is. 

To that end the attention of the Court will be called 
to the testimony of Thomas G. Hall, James F. Oliver : 
and David L. Harris, three of the defendants who pro- | Laie 
fess to have some personal knowledge of the matter. : 
As they each show that they are not experts or (Harris 
and Oliver) even mechanics, little weight can be given 
to their description of models, whether real or. pre- 
tended. And when these models are of vital import- 
ance, have been traced to their possession, and they do 
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not produce or account for them, their absence should 
deprive their oral testimony of all weight soever. 

These defendants fail to produce a brass nipper which 
Hall says he tested January 1, 1877, and had and 
showed to others in 1877. 

The Crane sample, made in the early fall of 1878, 
and also the “ Jenks Model,” which was their standard 
before Johnson made his improvements. 


The Jenks Model 


was made and finished at J. H. Jenks & Co. for defend- 
ants in the first part of January, 1879 by Moses C. 
Johnson, under the directions of Thomas G. Hall, “ as 
“a standard for our (defendants) work in future” (Rec., 
p- 165, x-Q. 323), and was shown as such by Hall toa 
‘Mr. Curtis ” as late as March, 1879. 

Such a model shown to have been in defendant's 
possession for months after the adoption of Johnson’s 
improvements upon 7 (as Hall says) is of the first im- 
portance. The testimony of Judge, Hall and Oliver is 
repeatedly objected to on account of its non-production, 
and the only reason for this is given by the chief de- 
fendant Thomas G. Hall, president of the Interchange- 
able Tool Co., &c., &c., who own it, that he does not 
know where it 1s, and has no means of finding out ; that 
he has searched diligently and last saw it about the first 
of January, 1880, at 57 Hutson street (Rec., 130, Qs. 34 to 
37). It was for nippers of size No. 2, of which over 
30,000 were made. 

He does not even state that he has asked any one for 
at or that it 1s lost or destroyed, and counsel submits that 
his testimony concerning it is discredited. 


Thomas G. Hall says that his nippers (made after 
the Jenks model as a standard) did ‘“‘ not: work satisfac- 
torily ” for ‘“‘ want of uniformity in the movement of the 
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jaws” (Rec., 128, Qs. 23, 24), and that seems to be the 
reason for the suppression of this model. As the witness 
states that it had “ projections over the head of thé 
spring holding the spring, &c., which is one of the func- 
tions of Johnson’s invention “ projecting lips,” that 
there was no complanant’s Exhibit C, but instead the 
altered Jenks model made by Johnson, from which all 
the improved nippers were made, he should not be 
allowed to testify before he accounts satisfactorily for 
this prime basis of his defense. | 
The Alleged Alteration of the Jenks Model. 

Hall had the original completed as a standard about 
January 1, 1879, as a standard as late as January, 1880. 

Johnson swore (in 1881) that it had not been altered. 

Hall swears in 1884 (against objection) that it had 
been in certain ways by Johnson. That after it was 
altered it was used as a standard for their mills, tem- 
plates, &c., that duplicate parts of one handle and one 
jaw were made and carried by him to the Colts’ Arms 
Co. and dies for new forgings made therefrom by James 
Kennelly (Rec., 134, 135, Qs. 75 to 88). 

James Kennelly’s depositions (put in by defendants, 
subject to complainant’s legal objections), that Hall 
brought him a model which was in the Colts’ Pat. Fire 
Arms’ Co.’s possession and shop on May 26, 1882, 
from which he made the dies in May or June, 1879, 
shows that the defendants did know where there were 
models or duplicate parts of the alleged alterations of 
the Jenks model, and their non-production of this the 
best evidence destroys the right of admission to their 
secondary testimony. 

It also convicts the defendants of suppression of evi- 
dence and destroys their credibility. 
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The defendants testified under objection, and attention 
7s called to other inconsistencies and contradictions in 
their testimony than those before noted. 


A. As to Johnson’s “ Lips” projecting over the spring 
holding it in position without fastening and preserving 
it from injury, &c., 


1. Thos. G. Hall states that he furnished the forg- 
ings to make the J/enk’s model, which Johnson com- 
pleted about the first part of January, 1879, under his 
direction (Rec., 129, Qs. 25 to 28). (Elsewhere he shows 
that these were “old forgings” for nippers without 
“lips” or gearings. The new were made in June, 
1879.) 

2. That the “‘ Jenk’s model had projecting lips over the 
head of the spring holding the spring in position.” 

3..That in January, 1879, he made “ Defendant's Ex- 
hibit No. 4 Nipper Jaws,” with a hole bored in each jaw, 
“for the insertion of a pin which extended over the open 
space between the two jaws,” against which the upper end 
of the spring abutted (Rec., 155, Qs. 211, 212). 

To Q. 210: “The spring was seated where the 


Can any one believe that H/all directed Johnson in 
December, 1878, to make the Jenks model with project- 
ing lips, after looking at “ Defendant's Exhibit No. 4 
Nipper Jaws,” and reading his testimony thereon. Cer- 
tainly he did not conceive of the functions of the “ lips” 
when he made those jaws. 

4. Hall shows that the old forgings were shorter in 
the shaft of the jaws, and had less metal where the pro- 
jecting lip is made than in the new dies (Rec., 139, 
140, Qs. 114, 119). 

5. His counsel having described (Q. 152) complain- 
ant’s Exhibit C, as a “ skeleton model,” he says, in an- 
swer to Q. 159, that he does not think it would be pos- 
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sible to make its “ SKELETON JAWS” out of the old forg- 


ings (Rec., p. 148). 


d 
6. On cross-examinntion (x-Q. 413) Hall says: “I 


“* remember that the stock in the forgings I gave Mr. 
*« Johnson were a little scant, so that the lip projected 
‘* but a trifle over the thickness of the spring, and to x-Q. 
415 : “It was a rough forging I gave him ; the lip had 
** not been. cut in it.” i 

As the Jenks model was described by him as-a full 
nipper (Rec., 152, Q. 182), a standard, and as such 
shown (Rec., 168, x-Q. 372) to a Mr. Curtis, an intend- 
ing buyer, Hall’s statements are irreconcilable. 

7. Required to give his “ directions” about making 
the Jenks model, Hall says he showed Mr. J. H. Jenks 
a model nipper. “I think it had been made by Mr. 
“Crane. It might possibly have been one of the nip- 
*‘ pers made by hand about which I have testified ” 
(under objection for non-production). “1 told Mr. Jenks 
“ that the model I had -was an imperfect one, and I 
** wanted him to make, it perfect in its proportions, so as 
* to serve as a standard for our work in future. * * * 
“ This conversation occurred in the fall of 1878.” 

** 329 x-@. What alteration in it did you require ? 

‘“‘ A. They consisted mostly in the shape (outline) 
* and the accuracy of the work. The shanks of the 
*« jaws were made a little longer for the purpose of in- 
* creasing the leverage. Zhe main point was to get it 
 nerfect in measurement, and make the parts inter- 
“* changeable” (Rec., pp. 164, 165, x-Qs. 314 to 330). 

The cut on the circular issued by Thos. G. Hall, 
as president of the Interchangeable Tool Co. in 
1879, shows the Jenks model. It has no lips or 
gearing between the handles (see cut). 

This circular says : re 

“ Of the many cutting nippers heretofore placed on 
“ the market not one has supplied either of the two 
“‘ great needs long felt by all who use them, viz.: Js¢. 
“« Increased power without a clumsy and expensive in- 
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“ crease of size. 2d. That the construction of the 
‘“ mnippers should be such that any damage to the cutting 
“ jaw or handle from wear or accident could be re- 
“* paired. 

“The HALL NIPPER meets these requirements fully, 
“ being constructed as shown in the cuts, and made per- 
“ fectly interchangeable in all its parts” (Complt.’s Ex. 
No. 6, Book of Exhibits, p. 9). — 

This public utterance of Thomas G. Hall contradicts 
all he has said on the subject of projecting “dips’’ in 
the Jenks model. 


8. His counsel recalled him and asked : 

“ Re-d. Y. 557. What directions did. you give Mr. 
“ Johnson as to the making of that model ? 

‘“‘ A. I gave him the various parts, and told him I 
“ wanted it made symmetrical in its proportions ; also, 
“ to make it znterchangeable in all its parts, and to make 
“it more powerful by increasing the length of the jaw 
“levers. I also told him to insert the spring in 
‘‘ NOTCHES in the jaws as far forward as possible,” &c. 
(Rec., p. 186). 

Hall swore April 3, 1884, referrmg to Johnson’s 
lips : | 

“ I never discussed the subject or had any conversa- 
“ tion with Mr. Johnson in reference to the matter (Rec. 
‘« 145, Q. 143), attaches no importance whatever to it,’ 
&c. (Rec., 152, Q. 185). 
- While it is apparent that notches are not projecting 
lips, and that Hall’s statements, numbered 2 and 6, are 
false ; his public utterance also shows that there were 
no ‘“ notches” in the Jenks model in any part of its jaws. 


9. “ Defendant's Exhibit No. 8 Old Nipper.” Hall: 
says he made, in 1879, in Hudson street (he went there 
in that year). “‘ It contains the brass block for holding 
“ the spring— V-shaped spring—screw for holding the 
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“‘ same, two holes in each jaw made for the insertion of 
‘“* pins for holding the spring,” «e. 

It will be seen that here are two distinct devices for 
holding the spring in the same nipper, and one is 
slightly startled to find that Hall claimed the, placing 
of the spring between the jaws in the seat and with the 
projections over the upper ends of the spring as his 
anvention (Rec., 131, Q. 45), and that these projections 
were only 3/5 of an inch shorter than in Complainant’s 
Exhibit 3d (Rec., 129, Qs. 30, 31). 

10. Defendants offer Hall’s Patent No. 209,677, 
dated Nov. 5, 1878, in evidence, and Hall says they 
made from 6 to 12 dozen prior to. February, 1879, like 
those shown in it. Neither in the specification nor in 
the drawings is there any hint of a projection or lip it is 
Defts.’ Exh. No. 7. Complt.’s Exh. 4th. Book of 
Exhs., pp. 6-58). : 

Hall attaches no importance to them (Rec., 152, Q. 
185). 


William Q. Judge, defendants’ attorney, says of 
the Jenks model, ‘As T recollect it, it had a projection 
** in the jaw which held in the spring” (Ans. to Q. 15). 

Complainant's counsel called for the production 
of the model and objected to the above, but the 
witness, without ever stating that he had seen it, 
went on to state differences in construction, &c., 
&e., “as he recollects.” 

“It was made under the direction and from sketches 
“ furnished by Thomas G. Hall, one of the defendants 
“ herein, and during the time the company’s office was 
‘‘ in my office,” by Moses C. Johnson, a workman in 
the employ of J. H. Jenks & Co., that “ He called at the 
‘* office several times during the course of the work, 
“ bringing the model as it progressed, and receiving 
** suggestions and instructions from Mr. Hail” (Rec., p. 


117). 


Dd 


Thomas G. Hall was examined «after this witness 
and made no mention whatever of these sketches or of 
any of these visits to Judge’s office. Hall says he was at 
Jenks & Co.’s on that business a dozen or more times 
(Rec., 165, x-Q. 324), and shows that Judge must be 
mistaken. 

Judge’s testimony is full of hearsay, adoptions of 
suggesstions by his counsel (see “ tooth” and recess’), 
and evidently incorrect statement when it was objected 
to (Rec., middle of p. 118). 

Defendant’s offer in evidence as origimals, a pair 
of handles referred to by the witness and they are 
marked “ Defendant's Hx. Halls Pin Gearing,” also 
“¢ Defendant’s Ex. Pin and Hole Gearing, and asked 28 
““(Y.: State, if you please, when Mr. Hall first showed 
“you a plan of gearing consisting of a pin in one 
“handle and a hole in the other, like this Exhibit 
“* Hall’s Pin and Hole Gearing ?”’ 

‘A. In the early part of 1879, at my office; I made 
“a sketch then for him, and he made one also on the 
‘‘same paper showing the pin and hole gearing and also 
“the tooth or ratchet gearing, or tooth and recess gear- 
“ing; 1 want to cover that pin gearing; that sketch I 
‘“‘ produced on the Johnson Interference Case ; it was 
‘* filed as an exhibit and I have not seen it since.” 

“30 Q. How earlv in the year 1879 did Mr. Hall 
*‘show you the pin and hole gearing?” 

“A. As early as March, 1879; he showed ine both 
at thatinterview. 

“ Defendant's Ex. Halls Pin and Hole Gearing” 
was made at Broadnax’s request in 1884 (Rec., 170 
x-Q. 390). 

“ Defendant's Kx. Hall's Pin Gearing” was 
made at Broadnax’s request in /884 (Rec., 167, x-Q. 
845. 


The sketch above mentioned is put in this suit as 
“ Defts. Exhibit No. 9, Lead Pencil Sketch,” and if 
Hall showed him both of those exhihits, or any other 
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like them (231), one cannot conceive why any skeich on 


a doubtful piece of paper was ever made (see sketch 


opp. p. 59). 

Hall says he does not know who made the other 
pencil marks on that sketch, nor when nor where they 
were made (Rec., 171, x-Q. 399). 

Judge’s defective memory is shown by his stating 
that Hall gave directions to Adams as early as Feb- 
ruary or March, 1879, and saying: “ that’s the best I 
can do” (Rec., 120, Q. 34, ), and that Johnson was 
then employed as toolmaker by the company. Whereas 
Adams was first employed on April 14, 1879, and 
Johnson on April 20th, 1879 (Rec., 120, Qs. 34, 35). 

On cross-examination (x-Q. 37) he says he knows 
nothing about the alteration of model nipper made by 
J. H. Jenks & Co., for the Inter. Tool Cc. ; that he was 
examined in the interference; that he talked with 
Hall and his counsel, and (x-Q. 50) shows that he had 
testified from statements made by Hall, and at x-Q. 54, 
asked : “ By whose direction was the stamp, ‘ Hall’s 
“Patent No. 2, November 5, 1878,’ put on the nippers, 
“&c. Answers: I know nothing about the nipper, the 
‘“‘ stamp or the admission ” (Rec., 122).* 

This was a matter within his province as a lawyer. 

Judge objects to be dragged into a critical discussion 
of the Defendant’s Exhibit Pin and Hole gearing or 
give his reasons, because it might lead to a breach of 
courtesy, shows that the three and two pin gearing at- 
tempts were experiments made when Adams was fore- 
man (Rec., p. 123), “in February or March, 1879,” 
that subsequently one pin was cut off from each handle, 
and (x-Qs. 68, 70, p. 124) saw ‘J. M. Adams, foreman, 
“Thomas G. Hall, president and superintendent ; 
“Moses C. Johnson, tool maker; filers and boys, 
“names unknown,” doing this; “as my recollection 
“serves me, it was in February or March, 1879.” 

He further says, “ / am a skilled draughtsman, but I 
“am not a mechanic in any sense.” 

His testimony can hardly be called evidence. 
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James F. Oliver (deft. and petroleum broker) says, 
when “ Defts.’ Exh. No. 9, Lead Pencil Sketch ” was made 
about April 1, 1879, a drawing of the Kennedy Nipper 
was shown (which Judge don’t mention), and Hall said 
he had tried that and thought he could improve on it and 
made the sketch in the corner of the paper (Rec., 189, 
(Js. 10, 13, 15). 

As to the “ lips” claimed to have been in the Jenks 
model, he said in answer to . 

“22 Q. How was the spring arranged and held in 
“ that nipper ? 

‘“ A. It was a V-shaped spring, held in position be- 
“ tween the jaws by its own pressure against them. 

“23 Y. What was there to prevent the spring from 
working up out of its seat between the jaws ? 

‘A. A projection or shoulder at the throat of the jaw. 
‘52 QY. You say that the spring in the Jenks model 
‘** nipper was prevented from riding up by a shoulder 
‘‘ or projection over its upper end at the throat of the 
“jaw. How far did the shoulder in that nipper pro- 
** ject over the ends of the spring ? 

“A. I can’t give the measurement of it, but it was 
** just enough to cover the thickness of the spring; 77 
“ was a very slight projection. | 

‘‘ 53 Y. Was the projection as long as the metal form- 
“ ang the spring was thick? 

“ A. It was. 

“54 Y. How did the shoulder differ, if at all, from 
‘“‘ the corresponding shoulder in Deft’s. Exh. Hall’s No. 
** 2 Nipper ? 

“ A. It was shorter.” 


€ 
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This witness on cross-examination shows that he was 
a bank teller in Brooklyn during 1879, is not a me- 
chanic (x-Q. 103), and says he went ¢o the shop to keep 
himself familiar with what was being done in the busi- 
ness, as I was an officer of the company and had a con- 
siderable financial interest in it. 
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132 x-Q. If, therefore, you swore that “up to Jan- 


“ uary 1, 1880, I had no active part in the company’s _ 
“business; I had charge of its funds simply, and 


“‘ visited its office for a short time about twice a week ; 
“ after January 1, 1880, I was its bookkeeper and did 
“ the office work of the company,” that was true, was it 
not ? 

A. It was. 

During 1879 the shop was in Hudson street and 
the office at 71 Broadway, about a mile distance apart. 
He had said he left the bank in Brooklyn at about 4 
P. M. (x-Q. 90), took three-quarters of an hour to reach 
the shop (in Hudson street), which closed regularly at 
5:30 P. M., but during the summer of 1879 ran as late 
as 9 P.M. This was undoubtedly after Johnson’s im- 
provements were adopted for it was idle before (Rec., 
200, x-Q. 98). 


That this witness was instructed how to testify is 
evident by the adoption of the new term shoulder or 
projection, and by his confession of his actions after he 
had answered questions 22 and 24. 

“138 x-Q. Have you read or heard read any part of 
‘‘ your prior testimony ? Have you talked with any 
“ one about it, or the testimony you have given here ; and 
“af yea, with whom and when ? 

“A. I have read portions of it, and have heard some 
“ conversation with my counsel with - regard to it dur- 
“ing the past few weeks at various times.” 

And. his counsel is found putting into his mouth at 
Q. 52, after “ shoulder or projection,” the words “ over 
its upper end.” 

“ Shoulders or projections” are not “ lips,” nor are 
they “‘ notches.” 


Robert W. Crane, defendant’s witness, says that 
he made three model nippers for Mr. Hall. “ The third 
“ one I made I filed the edge of the jaw, producing a 
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“ small shoulder preventing the spring from traveling 
“ up toward the edge of the jaws. I commenced it in 
“ the summer —’78, finished it in the fall of ’78, at 
“ Harlen.”’ 

“9 Q. State if you please how the shoulders that held 
“ the spring from riding up in that nipper differed from 
‘“‘ the corresponding shoulders in this model ‘ Defend- 
“ ant’s Exhibit Hall’s Pin-and-Hole Gearmg’ ? 

“ A. It did not differ any ; the same as nipper shown 
“me, with the exception of being a little lower down than 
“this nipper. I think it might bea little lower. It 
“might have been just the same” (Rec. 229, Qs. 7 to 10.) 

‘“* Deft’s. Exh. Hall’s Pin and Hole Gearing” was 
made in 1884 at request of Broadwax, and as this wit- 
ness calls it a model it is quite possible that witness 
Oliver may have referred to it when he testified after 
his conversation with the same counsel. It becomes 
probable in view of the fact that Hall took a Crane 
model to Jenks & Co.—to show how he wanted the 
Jenks model made—and showed it as a sample to “a 
Mr. Curtis” in March, 1879—with the Jenks model 
which Hall was not able to find since January, 1880. 

This Crane model is not produced, but “ Defts. 
Exh. Pin and Hole Gearing” that Hall swore on 
April 21, 1884, was made in 1884, was produced by 
the same counsel of Oliver. 

It recalls Adams’ experiment in April, 1879, of 
bending the upper ends of the V spring outward and 
inserting them into a recess, and of which Hall said he 
had tried something similar but it would not work 


(Rec., 39-40 ; x-Qs. 272 to 278). 


The testimony of defendants’ witnesses seems 
to have been manufactured, as well as their exhibits, 
to meet their present emergency——to confuse the Court 
below, and put on a false appearance of evidence—like 
the undated petition, specification, claim and drawing of 
Thomas G. Hall, prepared by Broadnax, and signed by 
Hall at Milford, in July, 1880, although Hall swears 
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he did not till October, 1880 (Rec., 138, Q. 103), hear 
of Johnson’s claim to the invention described, ) and 
showing dips projecting over and far beyond the ends 
of the spring. These papers were used in the Inter- 
ference in 1881, and marked as “ Hall’s Exhibits, Nos. 14 
and 15, J. E. B., October 12, 1881” (Rec., 144, Qs. 128, 
to 132), and are now put in this suit, and are found in 
the Book of Exhibits at pages 53 and 54. Hall says on 
cross-examination that he heard that Johnson had 
applied for a patent in August, 1880 (Rec., 176, x-Q. 
458). 

This specification, claim and drawing prepared by 
Broadnax contrasts with Hall’s Reissued Patent (Book 
of Exhibits, 56). 


B. As to the ROUNDED PRONG AND NOTCH always-tn-en- 
gagement gearing interlocking the handles. 


Hall swears that he cnvented this and puts in exhib- 
its to show that cog and other gearings superior to his 
abortive experiments were as old as the hills—but not 
one that shows the principle and shape of Johnson’s. 
He says the invention was “ essentially mine” (Ree., 131, 
(J. 46). 7 

To “ Q. 123. What, if anything, did Mr. Johnson do 
“ towards perfecting the nipper ? 

“A. All I ever knew him todo in the matter was to 
‘“‘ reduce the working of the gearing to a perfect shape 
“* (Rec., p. 141). 

Does not Hall refer here to Johnson’s “‘ WoRKING MOVE- 
MENT?” “Mr. Johnson altered the handles” (in the 
alteration of the Jenks model!) “ making the gearing ” 
“Were you present when he did this, from the begin- 
“ ning to the end?” “ Not continuously.” ‘“ Will you 
“explain your last answer?” I was not by him all 
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** the time he was doing the work, but saw him several 
‘‘ times working on it, and he showed it to me at its 
“ completion (Rec. 169, x-Qs. 275 to 382). 2 
- “x.Q. 386. Did you show Johnson the sketch made 
“as you state by Judge (Defendant’s Exhibit No. 9 
“ Lead Pencil Sketch) ? 

“‘ A. Not to my recollection. 

“x-Q. 387. Why did you not show that sketch to Mr. 

“ Johnson ? 

“A. I suppose because I thought it was unneces- 
“* sary. 

“x-Q. 388. Did you not think it would help ? 

‘“‘T was not in the habit of giving directions personat- 
‘“‘ ly to the workmen. Sketch was shown to Mr. Adams 
“ and I directed him to have Mr. Johnson do the work. 
“‘T simply looked upon the work afterwards as it pro- 
“ gressed,” 

“ x-Q. 389. Why did you not give that sketch to Mr. 
“ Adams ? 

“A. In the first place, it was not mine to give. It 
‘“‘ never came into my possession. I never took it from 


“ Mr. Judge's office.” 


Before this he said that the first I heard of Johnson’s 
having claimed the invention was in the latter part of 
August or first of September, 1880, and asked : 

“‘x-Q. 282. Do you mean to say that you had not 
‘“‘ known before August, 1880, that Johnson had made 
“‘ those improvements ? 

‘“‘ Answer. I mean that it was the first knowledge I 
“ had that Mr. Johnson claimed them as his invention. 

Defendant's Exhilnt No. 9, Lead Pencil Sketch. 

The character of this exhibit is worse than doubtful, 
and according to Hadl’s description the sketch said to 
have been made by Judge is a forgery. This is said 
to have been made in March, 1879. | 
55 @. In your last answer you refer to a sketch 
“made by Mr. Judge of a plan of interlocking the 
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“handles. Please to state what that plan of inter- 


*“* locking the handles was ? 

“ A. It was the insertion of two pins in one handle 
“and one pin in the other opposite the fulera” (Rec., 
132). 

The “plan” now shows the lines of two nipper 
handles without any gearing, and on those lines three 
rounded cogs drawn on one handle and two rounded 
cogs on the other. By whom or when this was done 
cannot be told, but it seems to have been suggested by 
Johnson’s gearing in ignorance of the fact that there 
was one unnecessary and superfluous cog on each 
handle (Book of Exhibits, p. 73). 

Further doubt is cast upon this exhibit by Hall’s 
swearing that at the time it was made (Rec., 167, x-Q. 
354), he was, though the I. T. Co. was idle for want of 
money, dealing with a Mr. Curtis for nippers that were 
to be manufactured. That he “showed him the crane 
‘* sample, also the Jenk’s Model Nipper * * * and 
‘‘ said to him that the nippers to be made by the com- 
‘pany would be in appearance like the Jenks model. 
“ This is all I can recollect at this time” (Rec., 16, x-Q. 
372). 

He does not say a word about gearing the handles, 
and he evidently was still under the idea expressed to 
Jenks and shown on his circular, which, probably, 
brought this Mr. Curtis to him. He says the negotia- 
tions never amounted to anything, and he thinks that 
he never saw Mr. Curtis again. (Curtis did not want to 
buy failures.) 

It is very certain that he has uot produced him as a 
witness, the Crane sample or the Jenks model. 

Halls Brass Nipper. 

To strengthen his claim Hall says that he conceived 
the idea of pin and hole gearing in 1876, tested it on a 
a brass nipper January 1, 1877, and showed it to Crane 
and Judge about that time. 

His counsel having called his attention to the fact 
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that he had sworn he did not know Judge till 1878, he 
changes the date to the fall of 1878 (Rec., 131, Qs. 48 
to 54). 

On cross-examination Hall says, he has not seen his 
brass nipper with the pin and hole gearing for five 
years, did not attach any value to it and “don’t recall 
having shown it to any one” (Rec., 166, x-Qs. 341 to 
344). 

Crane (R. W.), defendant’s witness, says he never 
made or saw any nippers with a pin and hole gearing 
or any other kind of gearing between the handles 
before he saw one at Frasse’s (Rec., 232, x-Q. 38). 

flalt shows that Frasse’s nipper was delivered to F 
Frasse a short time (August) (Q. 107) prior to Septem- 
ber, 1879 (Rec., 179, x-Qs. 491, &c.). Frasse’s nipper 
was shown in his window as Defendant’s Exhibit No. 20, 
and the pins were put in it as requested by /ohnson. It 
was a large nipper, and not such as the Int. Tool Co. 
were making by machinery. It is Defendant’s Ex- 
hibit No. 20 Large Nipper (Rec., 178, x-Qs. 485-8). 

Hall was asked, why he did not embody his idea (of 
gearing) in his patent of November 5, 1878, and he 
says, “‘ my idea in the first place was that it would add 
“considerable to the expense of manufacturing the 
“tool. I also thought that by making them perfectly 
*“ uniform rt would be unnecessary” (Rec., 143, Q. 126). 

Of the Metallic Exhibits with Pins in Them. | 

It is useless to weary the Court with further refer- 
ences to these. In no one case is Hall shown to have 
made an efficient and practical gearing in his experi- 
ments, and after Adams came Hall says he did not act 
as manager of the mechanical work of the company 
(Rec., 180, x-Qs. 502, 505). 

Hall's Erroneous Statements to H. G. Thompson. 
' Extracted from the mass, they resemble very strongly 
in their result the obtaining of a boiler engine, &c., by 
false pretenses in January, 1880, for stock of this com- | 
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fmt 


pany, which had to borrow $150 in October. 187°), to 
apply for the French patent (Rec., 158, x-Qs. 243-244). 


Hall says it was in the fall of 1880 that he told Mr. ’- 


Thompson that he was the inventor of the improve- 
ments on the nipper (Rec., L60, x-Q. 267), but this can- 
not be true, for he admits that Thompson told him that 
(certain of) his statements were erroneous when he de- 
manded, in /uly, 1880, the return of the boiler, &c. 

Hall testifies that the company went into bankruptcy 
in August, 1880, and made an assignment, and that Mr. 
Thompson attached (replevined?) the boiler, engine, 
&ec. (Rec., 64, x-Q. 309, and on pp. 135, 136, Re-d. Q. 
552). 


Henry 8S. Roaers, defendants’ witness, became their 
assignee in some way, and put together and sold these 
infringing nippers. He produces and defendants put 
in evidence an exhibit called ‘“‘ Defts.’ Exh. Rogers Set- 
tlement with Thompson” (Rec., 220; Qs. 26, 27). 
This paper showed that Thompson’s property was re- 
turned with costs, &c. It was signed by Thomas G. 
Hall under advice of his counsel, William Stoddard, 
Esq., and contains the following clause : 

“Sth. That the suid Henry G. Thompson hereby 
“ agrees not to commence any suits against Henry 8S. 
“ Ltogers aforesaid, for any acts of his while acting as 
“* trustee of said estate, whether in manufueturing goods 
“ or otherwise.” | 

Rogers shows by his answers that he sought to pro- 
tect himself against suits for infringements (Rec., 227; 
x-Qs. 88 to 94). . 

This amounts to a confession by defendants’ own 
representatives that they had been guilty of infringe- 
ment. 


JAMES F’. OLIVER, defendant, says that after Adams 
was employed he told him they wanted him to make a 
model and to make nippers with “some kind of a gear 
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connection,” and that after Johnson was employed on 
April 20, 1879, Johnson made such gear connection ”’ 
(Rec., top of 190). 

Says he saw Johnson at work upon parts of the 
model in his vise, working on them with a file. Never 
saw him make anything from beginning to end (Ree., 
204 ; x-Qs. 140 to 142). 

He says that Johnson made the a/terations on the 
Jenks model, completing them about the end of May, 
1879 (Rec., pp. 205 to 207). 

As Hall has testified that Johnson could not possibly 
make the skeleton jaws of Complainants’ Exhibit C out 
of the old forgings furnished, which were drilled, it is 
apparent that Johnson was not, when Oliver saw him, 
at work on the drilled jaws of the Jenks model, which 
had been made of these old forgings. A workman 
would not take the standard model of the company to 
cut up when he had nndrilled similar parts of a nipper 
at hand. 

Oliver must have seen Johnson working at Complain- 


ants’ Exhibit C, and when re-examined on _ surrebuttal 


says of Complainant’s Exhibit C : 

“T never saw the model there and can identify none of 
ats parts.” 

“ As to my having seen this model there they are not 
“true. Jf have no recollection of having seen either of 
** the parts. It is possible that I may have seen them 
“* without recollecting them” (Rec., 253). 

Thomas G. Hall, when asked whether he had 
seen these paris of Exhibit C before they were put in 
evidence in the interference case, says guardedly, “‘ No, 
not to my knowledge” (Rec., 162, x-Qs. 285-6). 

Davip L. Harris, defendant and stockholder since 
October, 1878, who after Oct. 7, 1879, loaned the com- 
pany $150 to take out the French patent on the strength 
of this new gearing (Rec., 216, top) ; saw Oliver, Hall, 
Gustam and others standing by Johnson when he was 
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at work pijore July, 1879. “ Johnson was supposed to | 
be an expert” (/b., x-Qs. 72 to 76). a 

“79 x-Q. He (Adams) might have showed parts of’ | 
“the work. I took no notice of them, not being a 
“ mechanic. 

“88 x-Q. Did you ever see Mr. Thomas G. Hall 
“make any of the improvements on the nipper ? 

“A. No, sir. 

“ x-Q. Did you ever see Mr. Thomas G. Hall. show 
“ you any model made by himself of any such improve- 
“ ments ? 

“ A. No, sir.” 


By the defendant's own testimony it 1s apparent that 
Moses C. Johnson made all of the wnprovements de- 
scribed and claimed by him in his Complainant’s Patent 


Exhibit 2d, and the claimsof Thomas G. Hall to be the => 
inventor of Johnson’s combination is baseless and 
absurd. 
POINTS. 
; 


Moses C. Johnson was the first and origi- 
nal inventor of the improved cutting pliers 
and the combination described and claimed 
in and shown on the drawings annexed to ‘ithiais 
Letters Patent No. 232,985, granted Octo- : 
ber 5, 1880, to his assignee the complain- 
ant, and complainant’s bill of complaint 
properly setting forth complainant’s right 
and charging infringement should not 
have been dismissed. . 
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In Johnson’s specification he describes his invention 
as an improvement on that class of pliers represented 
in the United States Patent No. 209,677, granted to 
Thomas G. Hall, November 5, 1878, and shown on the 
drawings annexed, of which he describes some of the 
defects which caused its failure in use, and contrasts 
Hall’s nipper with his cutting pliers. Beginning at line 
25 of the specification of his patent (Complainant's 
Exhibit 2) he says: ‘one of the objects of my inven- 
“ tion is to construct a stiff pair of pliers, or pliers in 
“which the hand and jaw levers shall each be com- 
“ pelled to move positively in an opposite direction to 
“the movement of its fellow, or a pair of pliers in 
“ which the tool body shail not of itself swing or vibrate. 
“upon the pins or studs holding the jaw levers.” 

This compelled positive motion Hall’s patented 
nipper does not have, nor any means for providing it. 

32. “In the patent (Hall’s) above referred to, the end 
“ of the wire or other thing cut off by the cutters drops 
“ into and injures the spring that opens the jaw levers. 
“ This I obviate by providing each jaw lever with a 
“lip to cover or bridge the space between the jaws as 
“ the jaw levers are closed. 

‘My invention consists in the combination and 
“ arrangement of parts for effecting these ends as 
“ hereinafter specified and claimed. 

At line 58. ‘“ These lips also serve another essential 
“ purpose, viz., that of holding the ends of the spring 
“ from displacement and obviating the employment of a 
“ separate pin or stud to hold the said spring at one 
“ end as heretofore common. 

At line 72. “In order to move the jaw levers 
“ equally at all times and prevent the jaw levers and 
“body of the pliers turning on the handles I have 
‘“‘ provided one hand lever with a prong m having a 
“ rounded end that enters a rounded notch in the 
‘‘ opposite lever.. This one prong and notch are always 
‘an engagement and so connect the two levers that the 
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“body of the pliers cannot vibrate on the screws A, 5, 
*‘ hut, on the contrary, the two levers may turn each on 
‘its own pivot, both levers always turning the same, 
“but in exactly opposite directions. Zhis connection 
‘‘ between the two hand levers insures a stiff pair 
“of pliers that can be handled more readily and 
‘* accurately than the old form of cutting pliers referred 
“ to, and which are more positive in the movement of 
“ the cutting jaws.” 
Johnson's Clarin. 

‘The body composed of the side plates a 4, the in- 
“dependent fulcra 2, 3, 4,5, for the jaw leuers and 
*“nand levers, the jaw levers provided with cutting 
“edges and with Lips e, and the hand levers having 
“ short arms g i and a prong and notch always in en- 
“ gagement as described, combined with the V-shaped 
“ spring held as described by the d¢ps of the jaw levers 
‘“* all as and for the purpose set forth.” 

(This patent was put in evidence as Complainants 
Exhibit 2°; Book of Exhibits, pp. 4 to 6). 


Johnson's rounded prong and notch gearing by its form 
is kept always in engagement or constant touch of the ex- 
terior surfaces, and adds the force of friction to the 
lateral strength of the prong when his “ cutting pliers” 
or nippers is used. , 

His new device of the lips projecting over the V 
spring performs f¢wo functions while the nipper is 
used. /irst, they keep the spring in place by holding 
its upper ends. Second, They prevent clippings of 
wire from falling into the spring and preventing the 
cutting jaws from closing, save at the cost of breaking 
or injuring the spring. They also hold the spring 
without fastening in the box formed by the side plates 
and lips, and so save the expense of the slotted brass 
block—drilled hole in the plate and screw used by 
Hall in his nippers. 
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-lohnson’s rounded prong and notch gearing in the 
handles, and “ projecting lips” are so devised that they 
may be and are in practice held in vise jaws, and cut 
by mills of the proper shape by the dozen at a time, 
from the rough forgings since Dec. 1, 1879. (Rece., 21, 
Q). 74. 

Johnson's invention enables the manufacturer to pro- 
duce with mechanical accuracy a new and improved 
cutting plier or nipper which will act automatically, 
without interruption or breakage, and which ts stronger, 
cheaper and absolutely certain in action. It superseded 
those made by defendant Hall, Crane and the Inter- 
changeable Tool Company, which did not work satis- 
factonily for want of “uniformity in the movement of 
the jaws, and were commercial and mechanical fail- 
ures ” (Rec., 128, Qs.-22 to 24 of Hall’s Testy.; Rec., 
230, Qs. 22 to 27 of Crane’s, and of the other defen- 
dants passim. 

Its Utility. 

Defendants show this by proving by Hall that they 
made and sold ‘about six dozen per working day, 
from July 1, 1879, to Dec. 15, 1879” (Rec., 128, Q. 17), 
and by Oliver from 25,000 to 30,000 (Rec., 200, x-Q. 
167). 

[ts Patentability. 

That Johnson’s*invention was patentable is evident 
from the decision of this Court in Hailes vs. Van 
Wormer, 20 Wall., 353 (approved in XTV. Otto, 317-127, 
U.S. R., 375, ete.). The Court says : 

‘“‘ All the devices of which the alleged combination is 
“ made are confessedly old” (Johnson’s /ips are new) 
‘‘ no claim is made for any one of them singly as an — 
“ independent invention. It must be conceded that a 
‘“‘ new combination, if it produces new and useful results 
“ is patentable, though all the constituents of the com- 
“ bination were well known and in common use _ before 
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“ the combination was made. But the results must be 
“ the product of the combination and not a mere aggré+ 
‘“‘ gate of several results, each the complete product of 
‘ one of the combined elements,” ete. 

Johnson’s improved nipper would make one certain 
cut with the handles geared with the prong and _ notch, 
but would be subject to interruptions and damage with- 
out the lips. Together they give as their result, continu- 
ously, certain action to the cutting pliers. | 

Decision of Commissioner of Patents. 

Decision of Secretary of Interior on appeal 
taken by Thomas G. Hall from Commis- 
sioner, Butterworth vs. Hoe, 112 U. S., 66. 


(M. C. Johnson) (J. M. Adams) and (FE. A. Whit- 
telsey). All swear that Johnson made complaints Ex- 
hibit C in May, 1879, that it showed his invention, the 
combination described in complainant’s letters patent ; 
that it was adopted by the Interchangeable Tool Co., 
and all their No. 2 sized nippers have been made from 
it since July 1, 1879. 

The further fact appears from all the testimony that 
the Interchangeable Tool Co., which was idle and made 
no nippers up to April 23d, 1879, in Alay of that year 
ordered milling machines and new dies and forgings, 
and made preparations for manufacturing these No. 
No. 2 nippers wholesale, and that the company made 
and sold from 25,000 to 30,000 from July 1, 1879, to 
May 1, 1880. 

The defendant's witnesses, who pretend to any knowl- 
edge on the subject, say that these No. 2 size nippers 
were not made in conformity to the Complainant's 
Exhibit C, but in conformity to the Jenks model, or 
‘Jenks’ model nippers altered by Johnson. 

That they had a Jenks model, a nipper made for 
them as a standard for their future work is true, for 
this was made for them by Moses C. Johnson at Jenks 
«& Co.’s shop, whence it derives its name. 
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Defendants, however, do not produce when called 
for and do not satisfactorily account for it. 

As Complainant’s Exhibit C is only a flat pair of 
templates or working movement, and duplicate parts 
of a full model were made by Johnson, from 
which to sink the dies for the new forgings, it 
is more than probable that these “duplicate parts,” 
so called by Hall, “ extra parts ” by Adams, were made 
from some unsold nipper of the Jenks model style 
by Johnson. He may have made them from the rough 
forgings, but as Hall says that in the last of May or 
first of June he took those “duplicate parts” to Hart- 
ford for sinking the dies, Johnson may well have used 
the parts of a nipper. | 
_ Hall says he dovetailed a bit of metal in the side of 
the handles, and again that he brazed it in. It is im- 
material which. Johnson did it and made all the al- 
terations, as Hall and Oliver testify, and no one of 
them ever pretends to have given him any instructions 
or directions. Hall says in one place that Johnson 
“perfected the gearing” (p. 58) and in another that 
he ‘‘ reduced the gearing to a proper shape” (p. 55); 
in another that he made the improvements in the 
nipper. : 

Both Hall and Oliver testify that they never saw 
Johnson make any alteration completely—but saw him 
making them on the Jenks’ model nipper— 

Oliver says he saw him working on it (meaning parts 
of it) in his vise, and also parts in his hands with a file, 
but cannot say what except that he put the gearing in 
the handles. That he made the duplicate handle and 
jaw. 

This no competent tool maker, seeking to make du- 
plicate parts for dies and forgings that could be cut” 
into shape with mills would attempt to do without 
some guide, Johnson says he made them from Exhibit 
.C, as to the inside edges, which show the improve- 
ments and so says Adams. 


70 


Whittelsey says he made the templates and mills 


from Complainant’s Exhibit C (p. 33). & 


The statements of the two sets of witnesses are not 
irreconcilable—Johnson, Adams and Whittelsey knew 
all about the matter, and have no reason to be untruth- 
ful. 

Hall, after Adams came as foreman, had nothing to 
do with the mechanical work and attended to the gen- 
eral business, gave no orders and saw no more than he 
chose. | 

His statements are not reliable, and he is shown by 
his witness Kennelly to have had a model -in the Colt’s 
Patent Fire Arms Company’s shop on May 26, 1882, 
which he never mentions. This may be the Jenks 
model—with the duplicate parts, which Johnson says 
he made as additions thereto. 

Oliver, who was a bank teller in Brooklyn and about 
twice a week went to the shop or the office of the com- 
pany for an hour about 5 P. M. (it closed at 5:30 in 
May), could not identify any parts and evidently did not 
know what Johnson was doing when he saw him work- 
ing. 

Though a slightly too willing witness, he shows that 
Johnson never was “ directed ” or instructed. 

As all the improved nippers have both the prong 
and notch friction gearing and “ projecting lips” and 
no one but Johnson makes out a shadow of a claim to 
them—either or both—we may safely conclude that 
Johnson was the maker (Hall says so, p. 59) of 
these improvements and the inventor of the combina- 
tion in which they play such prominent parts. 

In this view his title to the invention does not de- 
pend on the existence of Complainant’s Exhibit C, and 
it can be adopted without impugning the veracity of 
any of the witnesses. 


f 
4 


A aa Ege ae eens Ce Rene 


ST eT eng. 


‘* 


gauges and tools for manufacturing the nippers. 


Addendum to Point I. 


The following citations of the testimony of defend- 
ants are given to show that Moses C. Johnson was. the 
author of the invention claimed by him, and that the 
defendants, whether in ignorant mistake or by inten- 
tion, describe it as alterations of the Jenks model nip- 
per. Whether they were made after and in accordance 
with the “ working movement” or “templates” put in 
evidence as Complainant’s Exhibit C, or not, the cita- 
tions show these alterations are the improvements, and 
that Moses C. Johnson is their author. There is no 
pretence that Johnson was even directed to make them. 
Complainant’s counsel, therefore, wishes these cita- 
tions to be read in connection with his “ First Point.” 

Defendant Thomas G. Hall testifies as follows: 


38 Q. Please to give the name of the workman who made that 
Jencks Model Nipper? 

A. Moses Carlisle Johnson made the model under my direc- 
tion. 

39 Q. What, if any, alterations were afterwards made to that nip- 
per: I mean the Jenks Model Nipper? 

A. Pieces of metal were brazed on the inside of the handles op- 
posite the fulcra for the purpose of giving sufficient metal for mak- 
ing a gear connection between the handles. 

40 Q. What kind of a gear connection do you refer to ? 

A. It was a prong and notch. 

41 Q. How did it differ, if at all, from the prong and notch gear- 
ing between the handles in Complainants’ Exhibit 3d ? 

A. There was no difference ; it was the same (Rec., 130). 

75 Q. After the Jenks’ Model Nipper was altered and the tooth- 
and-notch gearing put between the handles, as you have. stated, 


“what use was made of it ? 


Question {as to Jencks’ Model objected to, because that 
model was called for, and not produced, and its absence not 
satisfactorily explained. 

A. It was used as the model and standard for making the 


2 
76Q. After the model nipper was completed, as you have 
stated, what was done next towards the manufacture of the nipper? 
A. The next step taken was the making of templates from that 
model. These templates were used for the purpose of making the 
milling tools and mills. 
77 Q. State, if you please, how the forgings were made for these 
nippers ? 7 
A. In the first place, duplicate parts were made of the jaw.and 
handle, one of each; these duplicates were made somewhat larger, 
in every respect, than the parts of the model. These duplicates 
were taken to the Colts Fire Arms Company, at Hartford, for the 
purpose of having dies made to forge similar pieces, which they 
subsequently did. The forgings were made in drops, these dies 
serving as a matrix. 
All that is hearsay in the above answer objected to (Rec., 
154). 
123 Q. What, if anything, did Mr. Johnson do towards perfect. 
ing the nipper ? 
Objected to as plainly not within witness’ knowledge. 
A. All I ever knew him to do in the matter was to reduce the 
working of the gearing to a perfect shape. (Rec., 141). 
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As to the “ lips: ” 


185 Q. What, if any, importance did you, or do you or any of 
the officers of the Interchangeable Tool Company, attach to the lip 
over the head of the spring projecting any further than is just nec- 
essary to hold the spring in position ? 

Objected to as leading and calling for hearsay and imma- 
terial. 

A. As far as I am concerned, [ attach no importance whatever 
to it. I think the officers of the company agree with me, for | 
have never heard any of them attach any importance to it (Rec., 
152). | 
282 x-Q. Do you mean to say that you had not known before 
August, 1880, that Johnson had made those improvements ? 

A. I mean that it was the first knowledge that I had that Mr. 
Johnson claimed them as his invention (Rec., 161). 

290 x-Q. State when, where, and by whom, and what alterations 
were made in the Model No. 2 (Jencks’ Model). 

A. The alterations were made about the 1st of May, 1879, by 
Moses C. Johnson, at 57 Hudson street, and consisted in interlock, 
ing the handles. 

291 x-Q. How often were you in the shop in Hudson street dur- 
ing this period of alterations ? 

A. Every day. 
292 x-Q. Did you see what work was being done in the way of 
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making these alterations ? Did any one show you any part of the 
work, and who showed you ? 

A. IL saw Mr. Johnson at work onthe handles, and saw them 
when completed ; he dovetailed pieces of metal in the handle where 
the fulcrum is, so as to get stock sufficient to make the prong and 
notch, which forms the gearing. That is the only alteration on the 
Jencks model (Rec., 162). 

379 x-Q. What was the first thing done in the alteration of the 
Jencks model, when, where and by whom was it done ? 

A. Dovetailing of pieces of métal on the inside of the handle 
opposite the fulcrum-hole and the making of a gearing; that was 
the first part of 1879, at the shop in Hudson street: work was done 
by Moses C. Johnson. 

380 x-Q. Were you present when he did this from the beginning 
to the end ? 

A. Not continuously. 

381 x-Q. Will you explain your last answer ? 

A. I was not by him all the time he was doing the work, but 
saw him several times working on it; and he showed it to me at its 
completion (Rec., 169). 

382 x-Q. What was the shape and materiai of these bits of 
metal, which you say were dovetailed, and how was the dovetailing 
done ? 

A. It was a small piece of steel; it was a square piece of steel 
with a dovetail fitted into the inside of the handle. It was brazed 
in, to the best of my recollection. 

383 x-Q. Did you see this done ? 

A. I saw Mr. Johnson fitting the dovetail in. 

412 x-Q. In question 87, which I read to you, yelevenise is made 
to a ** duplicate model” ; what became of that, and who made it ? 

Counsel reads question. 

A. The duplicate model consisted of a single handle and a single 
jaw; they were given to the Colts Arms Company, about May, 
1879. I suppose they have them yet. Moses C. Johnson made the 
duplicates (Rec., 172). 

513 x-Q. You have testified that Whitlesey made the templates, 
Defendant’s Exhibit Templates, did not Moses C. Johnson make a 
pair of templates for the company ? 

A. I think he did, but they were not for the same purpose as 
Defendant’s Exhibit Templates. 

314 x-Q. For what purpose were Johnson’s templates made ? 

A. They were made to conform to the gearing after the Jencks 
Model, after Johnson had dove-tailed the pieces onto the handles 
and made the gear connection. That was done the latter part of 
April or first of May, 1879. They were made asa gauge for making 
the milling tools. We probably have them in the factory at the 
present time—am not sure. 
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515 x-Q. Will you p:oduce these templates (made,as you say, by 
Johnson) before the magistrate ? 

A. I will not promise to, as I really do not know that I can do 
so. I will if I can (Rec., 181). 


JAMES F’. OLIVER, defendant, after showing in his an- 
swer to direct question 10, says : 
A. About the first of April, 1879, I had a conversation at the 


office of William Q. Judge, with Mr. Hall and Mr. Judge, rela- 
tive to the perfecting of the nipper. The Kennedy Nipper was re- 


ferred to in that conversation and Mr. Judge and I asked Mr. Hall - 


why we could not use a gear connection between the handles simi- 
lar to thatshown in the Kennedy Nipper. Mr. Hall said he had 
tried it and thought he could improve upon it. He made a sketch 
showing a pin-and-hole connection between the handles, and Mr. 
Judge also made a sketch showing a gear connection between the 
handles, and we thereupon, all three of us, decided that we must 
adopt some plan similar to that shown in the drawings there made. 
Shortly after, or about the 10th of April, 1879, Mr. James M. Adams 
was employed by the company to take charge of its shop and su- 
perintend the perfection of the nipper and the making of tools with 
which to manufacture it. After he had been in the company’s em- 
ploy two or three days I told him at the shop in Hudson street that 
we wanted him to make a model and to manufacture the nipper 
with some kind of gear connection between the handles, and that 
Mr. Hall was the president of the company, and he (Adams) would 
receive orders from Mr. Hall. About a week later Mr. Johnson 
(Moses.C.) was. employed by the company at Mr. Adams’ request to 
assist him in making models, mechanical drawings and tools. A 
few days after Mr. Johnson’s engagement Mr. Adams showed me a 
pair of nippers having pins inserted between the handles to form a 
gear connection, which pins, he told me, he had put in himself. A 
model nipper which had been made for the company by Messrs. 
Jencks & Co. was then altered so as to have a gear connection be- 
tween the handles, consisting of one tooth on one side and two on 
the other. The work of altering this model was done by Mr. John- 
son, whom I saw at work upon it a number of times. When com- 
pleted this model was used as a pattern from which to make all of 
the special tools for the manufacture of the No. 2 nipper. 

25 Q. Did you see Mr. Johnson at work altering the Jencks 
Model for the purpose of making the gear connection between the 
handles ? 

A. Yes. 
26 Q. In what way did he make the alteration ? 
A. He dovetailed pieces of metal into the inside of the handles in 
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order to have the necessary stock from which to make the project- 
ing-teeth (Rec., 191). 

29 Q. After the Jencks Model Nipper was altered, as you have 
stated, did the company have new dies made in which to make 
their forgings ? 

A. I saw new model handles which were made for the use of the 
Colts Arms Company in altering dies. I did not see the dies 
altered, but saw a letter from the Colts Arms Company stating, sub- 
stantially, that our orders, as to alterations, had been Teceived and 
would be acted upon. 

30 Q. When was the Jencks Model Nipper completed as altered 
by Johnson ?. 

A. I cannot fix the date precisely. I think it was about the 
middle of May, 1879 (Rec., 192). | 

60 Q. You have said that a model nipper handle was made to go 
to the Colt’s Arms Company by which to make the new dies. 
What, if anything, was done towards making a model by which to 
make new dies for the jaws of the nipper ? | 

A. A new jaw model was made which was shown to me by Mr. 
Johnson (Rec., 195). 

180 R-d Q. State, as near as you can recollect, when the altera- 
tions on the Jencks Model Nipper were completed ? 

A. About the end of May, 1879 (Rec., 207). 


On cross-examination : 


103 x-Q. Are you a mechanic ? 

A. I am not. 

104 x-Q. Were you in charge of any part of the mechanical work 
of the shop or of the company ? 

A. No, not directly ; I may say not at all (Rec., 200). 

133 x-Q. If, therefore, you swore that ‘‘ up to January 1, 1880, I 
‘* had no active part in the company’s business. I had charge of 
‘‘ its funds simply, and visited its office for a short time about twice 
‘‘a week ; after January 1, 1880, I was its book-keeper and did the 
‘‘ office work of the company.” That was true, was it not ? 

A. It was. 

141 x-Q. What was the first alteration that you saw Mr. Johnson 
make on the Jencks model ? 

A. I never saw him make anything from beginning to end, but 
saw him with parts of the model in his vise and in his hands work- 
ing upon them with a file. 

163 x-Q. What alterations did you see Mr. Johnson make in the 
Jencks model. 

A. I saw him make no alteration completely, but saw him at 
work making alterations. 

164 x-Q. What alterations did you see him at work on first ? 

A. Making teeth on a handle. 
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165 x-Q. How many teeth was he making ? ets 

A. Cannot say ; it was one of the handles, cannot say which. ” 

166 x-Q. Was, or was not, the Jencks model, when altered, used 
by the company as a model, and what for ? 

A. It was; and for making special tools and gauges for use in 
the manufacture of nippers like it. 

167 x-Q. Were many such nippers made, and what was done 
with them ? . | 

A. A great many, about thirty thousand, were made: they were 
sold. 7 

176 x-Q. Do you recollect any other alterations in the Jencks 
model beside re-cutting the teeth ? 

A. Yes. 

177 x-Q. Have you had your recollection refreshed on this point 
since your examination in the interference case, and by whom ? 

A. I have, by my own reflection and conversation with my 
counsel. 


From the foregoing citations it is evident that Thomas 
G. Hall’s observations were very limited and wilfully 
SO. 

That Oliver was ignorant of what he saw Johnson 
doing, that he gives two dates for the completion of the 
alterations of the Jenks model nipper, viz., the middle 
of May, 1879, and the end of May, 1879. 

Moses C. Johnson says his “‘ working movement,” Com- 
plainant’s Exhibit C, was completed between the 10th 
and 20th of May, 1879, and about the same date this 
witness testifies to the completion of Johnson’s a/tera- 
tions. No one pretends to have given him any iustruc- 
tions or directions as to the lips embodied. All agree 
that he perfected the gearing and the 30,000 nippers had 
the ¢wo improvements, and whether the altered parts of 
Jenks’ model nipper were copies of the parts of Com- 
plainant’s Exhibit C, or original devices, they were orig- 
inal with Johnson. 

It is evident from defendant’s own testimony that he 
was the inventor of the combination, the other parts 
being old, and the complainant was entitled to his de- 
cree as Johnson's assignee. 
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II. 


There is positive and disinterested evi- 
dence that Moses C. Johnson made his 
working movement, Complainant’s Exhibit 
C, in May, 1879, and there is none that he 
made it subsequently to his leaving the 
employment of the Interchangeable Tool 
Company. 


The testimony of Moses C. Johnson. who sold 
his invention for cash and stock in the company, is 
positive and was not shaken. He gives the history of 
his invention, and of his opportunities for studying the 
defects which it remedied, and it is admitted that he 
had the necessary ability to do so. 

Johnson was employed April 20, 1879, six days after 
Adams, at $3.25 a day. 

The nippers of the company were unsaleable because 
of their lack of principle in construction. The com- 
pany did not know how to remedy it, and Adams, their 
foreman, could go no further than to make Complain- 
ant’s Exhibit D, in May, 1879. 

The defendants acquiesce in that date, and use the 
Exhibit D to show that Johnson invented nothing, be- 
cause he was shown that Exhibit D, and instructed by 
Adams to make the gearing 1 one cut while making his 
Complainant’s Exhibit C. 

Johnson says he made his “working movement,” 
Complainant’s Exhibit C, between the 10th and 20th of 
May, 1879, to show his invention; that it was taken 
apart and that mills were made from it and templates 
to form mills by; that it was immediately afterwards 
adopted by the company. | 


Hall says Johnson “ perfected the gearing,” and 
again, “reduced the working of the gearing to a 


perfect shape” (p. 58, supra), and that he attaches 


no importance to the lips (Ree., 152, Q. 185). 
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“That Johnson made “ alterations” on the Jenks 
model, that “ duplicate parts” were made; which he 
took to Hartford, Conn., to have dies made from 
for the new forgings required (Rec., 185, e¢ passim.) 

These new forgings were delivered in May or 
June, 1879. 


While Hall was doing this and the new forgings were 
being prepared, templates to form the cutting outline of 
mills and mills were made, which cut the jaws and 
handles of the improved nippers from these new forg- 
ings. 

About or on the Ist of July, 1879, the first complete 
improved nipper was made by these mills, and between 
that date and May 1, 1880, between 25,000 and 30,000 
of the No. 2 size nippers were made and sold. Every 
one of these had the rounded prong and notch “ per- 
fected gearing” made by Moses C. Johnson. Every 
one of them had his projecting lips, though these were 
shortened one-thirty-second to one-sixty-fourth of an 
inch (Hall says) between December 1,1879, and Janu- 
ary 1, 1880. 

All had these, the main features of Johnson’s “ work- 
ing movement” (Complainant’s Exhibit C) as well as 
side plates without the centre hole. 

Johnson was cross-examined as to mill marks on one 
of the jaws of Exhibit C, and says, “I filed the jaws of 
Exhibit C. They were not milled,” and shows how he 
used that one jaw to locate his cuts, and that probably 
the mill touched it, &c. (p. 22, Rec. 101, x-Int. 324, &e). 

Johnson's deposition was taken in November, 1881, 
when the templates of the company were accessible, 
but he was not asked to try one on this jaw. 

“ Hall’s Axhihit 10” was shown Johnson (Rec., 101, 
x-Q. 328) as an exhibit in the interference. When, after 
the decision of Thomas G. Hall’s appeal from the de- 
cision of the Commissioner of Patents to the Secretary 
of the Interior on March 13th, 1884, a box of exhibits 
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was forwarded to counsel from the Patent Office Mareh 
24, 1884, with a list of those used in the interference, 
and opened and examined by counsel for both parties. 
Exhibit No. 10 was not found, nor has any duplicate 
ever been produced. 

James M. Adams, a disinterested witness, defendants’ 
foreman, but poor mechanic (discharged by them for 
incompetency), and afterwards an editor, identifies 


_ Complainant’s Exhibit C by the mill marks and letter 


W on one of its jaws. 

He swears positively that Johnson made Complain- 
ant’s Exhibit C in May, 1879, from the brass for 
handles he gave him and old jaw forgings. 

Adams says he made Complainant’s Exhibit D in 
May, 1879, and defendants do not question it. He also 
says Johnson began Exhibit C before he made Exhibit 
D, and finished Exhibit C some two weeks afterwards. 

Defendants cross-examined Adams in relation to Ex- 
hibit D, to show that Johnson invented nothing in 
making his Exhibit C. Tothis end they quote his an- 
swers to x-Qs. 268-269 in the interference deposition, 
that he told Johnson to take Exhibit D and so con- 
struct the interlocking arrangement as to make it with 
one cut,” &e. (Rec., 49, x-Q. 337). 

As Complainant’s Exhibit C is the only model pro- 
duced by either side which has a gearing which could 
be produced with one cut, and all the nippers manu- 
factured by the company since July 1, 1879, have it, 
the cross-examination tends to show that they must 
have been made in conformity to Exhibit C. 

On his re-direct Adams says he has not the least doubt 
that Complainant’s Exhibit C was made by Johnson in 
May, 1879, and repeats that Exhibit C was begun be- 
fore Exhibit D. 


Elbert A. Whittelsey is shown by his testi- 
mony to be a perfectly fair witness. He was em- 
ployed by the Inter. Tool Co. April 23, 1879, and 
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roomed with Johnson. He says he first saw Complain- 
ant’s Exhibit C in the Interchangeable Tool Co.’s shop 
two or three weeks after they started, and that it is the 
template made by M. C. Johnson to illustrate the 
action of the nipper. That it was completed about the 
middle of May, 1879 (Rec., 58, Q. 17). 

Whittelsey made the templates and mull/s for the in- 
side of the jaw and handle from Exhibit C. 

On cross-examination he says he helped to make 
Exhibit C by filing off the cheeks of the jaws, and that 
the parts were fitted to the “Jenks nipper model side 
plates ” (Rec., 65, x-Q. 89). 

This will explain why defendants Hall and Oliver 
continually mention Johnson’s improvements as al- 
terations of the Jenks model. 


He says that Johnson made the handles first, and 
afterwards the jaws, and after they had been fitted to 
the Jenks model (which was defendant’s standard for 
No. 2 sizes) the parts were detached, and he does not 
remember ever seeing them “assembled” again while 
he was in the employ of the company (Rec., 71, x-Q. 
137). 

This explains why Oliver can testify that on his 
semi-weekly visits he never saw that mode/ in the 
company's shop. 

Of the attempt by defendants to impose a doubtful 
template upon this witness (see pages 32 to 37). 


The defendants have offered no evidence 
showing that Complainant’s Exhibit C was 
made subsequently to May, 1879. 


Their only witnesses that could have any personal 
knowledge were Judge, Hall, Oliver, Leopold and 
Harris. 

1. Judge was a very “ willing witness ” for his side, 
but he was not examined as to Exhibit C. 

2. Leopold was not examined on this point. | 

3. Harris went to the shop twice a wéek with 
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Oliver, but was not examined on this point by de- 
fendants. On cross-examination he said: “ Adams 
“ might have shown him parts of the work. I took no 
“ notice, not being a mechanic” ; and although he saw 
Johnson at work, he never asked him what he was do- 
ing, because ‘ not being a mechanic, I was not inter- 
“ ested ” (Rece., 216, x-Q. 79, and 217, x-Q. 87). 

4. Thomas G. Hall was examined on this point 
at many portions of his confused testimony covering 36 
pages of the Record. 

Throughout his testimony he makes continual state- 
ments concerning and comparisons with the Jenks 
Model, and describes Johnson as making alterations on 
“the Jenks model nipper.” 

Complainant’s counsel objected to testimony con- 
cerning this Jenks Model and ealled for its production. 
It was not produced, although in defendant’s posses- 
sion in January, 18380, because Hall says: “I cannot 
“do so. J don’t know where it is, and have no 
“means of finding out.” Have you searched for it ? 
“I have diligently,” but does not state where he has 
searched, that he has asked a question of any one else, 
or that it 1s lost or destroyed (p. 47). | 


Complamant’s counsel objected to testimony concerning 
alterations on the Jenks Model, but he continues. 


After Johnson had altered the Jenks Model or made 
alterations on the Jenks Model (for he uses both ex- 
pressions frequently), Hall says, “ duplicate parts were 
made of the jaw and handle, one of each,” and taken by 
him to Hartford, Conn., to have new forgings, etc., 
made by James Kennelly. 

At the time Hall made these statements he knew 
that he had furnished James Kennelly with a model. 
After defendants’ testimony had been closed, they put 
in (under stipulation) a deposition of James Kennelly 
made May 27, 1882, in which Kennelly swears that Hall 
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furnished him with a mode/, and that it was inthe shop 


of the Colts Pat. Fire Arms Co., where he was —— 


’ 


on May 26, 1882 (Rec., 243, Q. 14). 

Hall did not mention this fact or produce the wand 
and was guilty of something very like a suppression of 
evidence. 


Hall's Qualification as Kapert. 


He says he is a piano forte maker, yet did not under- 
stand how to cure a defect in his nippers which made 
them unsaleable, though making nippers was his_busi- 
ness—and he caused to be made 400 in Harlem and 6 
or 12 dozen in Harlem and in Hudson street (Rec. 153). 

From this may be judged the value of his opinion 
given in answer to the leading question: ‘“ State 
whether it would be possible to make the skeleton 
jaws of Johnson’s Exhibit C of the old forgings, &c.,’’ 
he says: “J think not” (Rec., 148, Q. 157). 

What such a mechanic thinks is not evidence—for he 
has not shown himself to be an expert. He has 
never proved that he knew anything about the treat- 
ment of metal, &c., or that he had any skill or exper- 
ience in mechanical construction, even of his nippers. 


The Milling Vise Jaws. 


These are produced by him as those in which his No. 
2 nippers were milled “down to October, 1879,” tries 
the “ skeleton jaws” of Exhibit C on them, and asked 
for his opinion and reasons, says that “ In their present 
‘“‘ shape they could not be milled in vise jaws. They 
“« have been filed down since the milling on the sides,” 
and expresses a belief. Then called on again for his 
reason, says: ‘Zhe reason for my opinion is that the jaw 
“* has been milled beyond a doubt, and that rt could only 
“ be held in the vise jaws for milling while in the shape 
“of a rough forging” (Reé., 149, Qs. 163 to 170). 


Defendants’ witness, James Kennelly, who was 
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proved to be an expert in using mills, &c., says of 
the same jaw, that it is impossible for any man to 
decide whether those marks are merely scratches 
made by a milling tool coming in contact with the 
jaw, or whether the jaw was milled into its pres- 
ent shape. 

Also, that he is not capable of judging whether 
the tile marks were made before milling, ete. 

Also, that a competent workman would set his 
milling tools to his model, etc., and that if he ran 
his milling tools over his model he would be -dis- 


charged for carelessness or ignorance (Record, pp. 
244-5). 


Hall testifies that Johnson was intemperate during. 


all the time he was in the employ of his company, and 


that he discharged him for intemperance and neglect 
(Rec., 141, Qs. 124-5). 


Hall did not try his famous templates on these jaws— 
and certainly showed that he either could not have 
known much or knew too much to run the risk. 

Hall, denied that he ever saw Johnson’s Lxhibit C 
before it was put in the interference. (It was never an 
exhibit before.) 

‘286 x-Q. Did you never see any of its parts before 
“then ? 

“A. No ; not to my knowledge.” 

Months after this he was examined on surrebuttal, 
and contradicts some of Adams’ answers to direct ques- 
tions 56, 57, 62, 63 as to his frequently seeing the model, 
etc.; but as to 64, where Adams states that the mills 
were made from the model Complainant's Exhilit C, 
Johnson's Model, andextra parts were made for dies from 
which the forgings were made according to this model, 

says: ‘The answer is false. I would like to qualify 
“that; extra forgings were made, but they were not 
‘‘ made from this model” (Rec., 249). 

There is no sense in this, for no one pretends they 
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were. Forgings are not made from templates, like 


Johnson’s “ working movement.” js 


Hall then says he never saw THAT MODEL C in the shops 
of the Interchangeable Tool Company. 

Hall (Rec., 141, Q. 123) referring to the perfection of 
the nippers, says: “ All I ever knew Johnson to do in 
the matter was to reduce the working of the gearing to 
perfect shape ;” that Johnson put the gearing in the 
handle (Rec., 169, x-Q.374) and when he is asked if he 
did not know Johnson made the dmprovements on the 
nipper before August, 1880, says: ‘“ I mean that it 
was the first knowledge that I had that Mr. Johnson 
claimed them as his invention.” 

Hall continuously varies his dates. 

4. James F. Oliver is the only other witness on this 
point, and he shows that the company had no model 
with gearing until after Adams was employed ; that he 
saw Johnson working at alterations of the Jenks 
model. 

Q. 30. “ When was the /enks model nipper completed 
as altered by Johnson 7? 

A. I cannot fix the date precisely, I think it was 
about the middle of May, 1879 (Rec., 192, Q. 30). 
That Johnson made the new handle and jaw models 
which Hall says he took to Hartford, but at x-Q. 141, 
Rec., 204, he says he never saw him make anything 
from beginning to end, but saw him with parts of the 
model in his vise and in his hands working upon them 
with a file, and (at x-Q. 163, Rec., 205): ‘“ What alter- 
“ ations did you see Mr. Johnson make in the Jenks 
“‘ model ? 

“A. I saw him make no alterations completely, 
“ but saw him at work making alterations,” showing 
that he could not have seen or known what Johnson 
was doing. 

This witness was many months after examined in 
surrebuttal to contradict what Adams had said about 
him in answer to Qs. 56,57, and said he first saw 
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“ Complainant's Exhibit Johnson's Exhibit Cy” during 
the time of the interference case at Mr. Broadnaz’s 
‘* office in New York on my examination.” 

“ Q. State whether you ever saw that model or parts 
“ of it at the shop of the Interchangeable Tool Com- 
‘“‘ pany in Hudson street, New York? 

“A. ITnever saw the model there and can identify 
* none of the parts.” 

At questions 56, 57 (Rec., 26, 20) Adams had _ stated 
that Oliver, Hall and others were frequently in the 
shop in Hudson street where nippers or tools were be- 
ing made after Johnson’s model, and that he had seen 
Complainant’s Exhibit C in the hands of Hall and Oli- 
ver, I should say a good many times. 

To the question whether those statements are true 
or false—Oliver : ; 

‘“ A. As to my having seen this model there, they are 
“not true. I have no recollection of having seen 
‘either of the parts. J¢ is possible / may have seen 
** them without recollecting them.” 

The effort of these two witnesses is to make the Court 
believe that a workman took the standard model of 
the company, and, without any “ working movement ” 
to guide him, went to work to file out his im- 
provements upon it. They support this preposterous 
position by the famous Irish evidence of not seeing 
Johnson make this working movement. If they cannot 
find the Jenks Model, it is pretty certain that they 
could have found the duplicate parts made by Johnson, 
or the model furnished by Hall to the Colts’ Patent 
Fire Arms Co., and which Kennelly swore was in their 
Shop May 26, 1882. Confession or profession of 
ignorance is not evidence. 

The attacks made in so many shapes upon the one 
mil] marked jaw, show the desperate condition of the 
defense, but do not show that it, as well as the other . 
three and unattacked parts of Complainant's Exhibit 
€, were not made in May, 1879. 
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The defendants have not produced the best evidence 
in their power, and, therefore, they should not ‘be 
allowed to give second-best in its place—nor is such 
admissible evidence. 


III. 


The plea of implied license set up by 
defendants is a confession without an 
avoidance. 


Section 37 of the Act of July 8, 1870, which is Sec- 
tion 4899 of the Revised Statutes, granting to evary 
person who purchases of the inventor or ‘“ discoverer, 
“or with his knowledge and assent constructs any 
“newly invented or discovered machine, or other pat- 
entable article, prior to the application by the 
inventor or discoverer for a patent, or who sells or 
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uses one so constructed, shall have the right to use, 
and vend to others to be used, the specific thing so 
made, or purchased, without liability therefor.” 
Hapgood vs. Hewitt, 119 U.S. Rep. ., 226, is a case 
dlecided by this Court since the hearing at Circuit of 
this cause. 

229. Hewitt, for a salary. of $3,000 was employed to 
devote his time and services to devising improvements 
in, and getting up and perfecting the ploughs manu- 
factured by the corporation, «e. 

230. Several improvements were suggested by the 
president, and Black, &c., and Hewitt was directed to 
proceed with the work without delay. 

Nevertheless the Circuit Court held: Ist. That 
Hewitt was not expressly required by his contract to 
exercise his inventive faculties for the benefit of his 
employer. 2d. That whatever right the employer had 
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was only a naked license not transferable, and was ex- 
tinguished by the dissolution of the corporation. And 
this Court: “ We are of opinion that the views taken 
“of the case by the Circuit Court are correct.” 

Johnson applied for his patent on June 2, 1880, and 
the defendants might claim exemption for the use and 
sale of the improved cutting pliers up to that date, 
under the words of the statute and the construction 
given it by this Court in Andrews vs. Hovey, 123 U. 
S., 272. 

That will not be contested, although Johnson swears 
that he did not intend to give them his invention ; 
knew he had two years allowed him, and the proper 
opportunity to sell had not arrived (Rec., 110, x-Q. 445, 
447.) 

This is not knowledge and consent, to anything more 
than the making and selling of the specific articles 
made and sold. This even, if it created a naked per- 
sonal license, could not be assigned, and when the as- 
sociation of defendants was dissolved ended that. The 
present defendants have committed their infringing 
acts since that time. 


IV. 


The defense of abandonment is another 
confession. 


This simply means abandonment to public use, and 


the defendants have proved that ever since they began ~ 


to sell these nippers, they have stamped them as pat- 


ented. That they knew that their patent did not cover 


the improvements cannot be doubted.- That their 
stamp was deceitful is true, but it prevented the opera- 
tion of abandonment. By pleading it they confess 
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again that Johnson did invent the improvements, for 
assuredly they do not mean to be understood as aband- 
oning their claim to their patent. 

The allegation of the sale of 25,000 or 30,000 of 
Johnson's Cutting Plhers is stated absolutely in their 
answer, and is sworn to by defendants severally, and 
that fact cannot be denied by them. 

They have shown that they protected them by their 
stamp, and it would be curious law which would allow 
them to take advantage of their own wrong (Rec., 164, | 
x-(). 308). 


¥. 


The charge of fraud, &c., against com- 
plainant is absurd. 


The evidence shows that he had been induced to 
part with his property im exchange for stock of the 
company that was worthless by the erroneous statements 
of Hall. That he had discovered that they had no patent 
for the improvements, purchased Johnson’s invention 
and application, and endeavored with the aid of Gustam 
to re-establish the company. Rogers, defendant’s wit- 
ness, says that Gustam left the company in good 
financirl condition. Hall succeeded Gustam, and re- 
duced it to bankruptcy between January and August, 
1880. 

That of secrecy is equally visionary with Defend- 
ant’s Exhibit File Wrapper and Contents on the 
record. 7 

It comes with ill grace from those who on October 7, 
1879, voted to apply for a French patent on these im- 
provements, at a cost of $150, borrowed money, loaned 
on account of the new gearing, when they believed a 
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United States patent could be got at from $60 to $100, 
and with a still worse grace from the accomplices of 
F. A. Prescott (Hall’s Exhibit No. 13); Harris’ Testy. 
(Rec., 211, Qs. 22 to 27, and p. 215). 


VI ® 


The decision of the Court below shold be 
reversed, and the decree prayed for by 
complainant granted. 


Respectfully submitted, 
Horace Barnarn, 
Counsel for Appellant. 
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C. G. Burgoyne’s Printing Business, 146-150 Centre St., N. Ye 


A brief statement of facts in historical 
order will throw light on the points 
hereinafter presented. 


1878, August. Thomas G. Hall made a model, and 
applied for the Letters Patent No. 209,677, granted 
Nov. 5, 1878. 

1878. Associated himself with the other defendants 
and other persons, to manufacture, and did manufact- 
ure from two to 12 dozen of these nippers (Rec., 115, 
116, and 128) in part of a small shanty in Harlem (Rec., 
200). They were mechanical and commercial failures 
(Rec., 128 et passim). 

1878, October Ist. Moses C. Johnson applying for 
place as manager was shown the Hall nipper by Mr. 
A. Gustam and at once perceived its defects (Rec., 75). 

1878, October. Johnson went into the employ of 
J. H. Jenks & Co., tool and model makers. James M. 
Adams was also employed, and he talked with him 
about these defects (/did.). 

1878, October 15 or thereabouts. Talked with his 
room mate O. D. Woodbury about these defects, and 
drew a sketch on a “‘ Revere House” card showing how 
he would remedy it by the prong and notch gearing 
(Rec., 77, Complts. Exh. B). 

1878, November or December. Johnson was em- 
ployed by J. H. Jenks & Co. to make a model nipper 
under the direction of Thos. G. Hall, President of the 
Interchangeable Tool Co., which sohould be “ perfect 
‘‘ in its proportions and to serve as a standard for our 
“ work in the future” (Hall, Testy. x-Q., 323, Rec. 
165). 


a 


1879, January Ist. Moses C. Johnson completed 


the Jenks’ model. It is shown in the cut on the cireu- 


lar (Complts. Exh. No. 6) issued by the Interchange- 
able Tool Co. in 1879. 

1879. In this winter he conceived the idea of mak- 
ing the projecting lips on the inside of the jaws to keep 
the spring in its place without fastening it with the 
brass block and screws, and also to prevent injury to the 
spring by keeping out clippings. 

1879, April 14. James M. Adams was foreman of 
the Interchangeable Tool Co. 

1879, April 20. Johnson was employed by defend- 
_ ant Hall at the suggestion of James M. Adams (Rec., 
77 and 137). 

1879, April 23d. Elbert A. Whittelsey was em- 
ployed as tool maker. 

1879, April 23d. The Interchangeable Tool Com- 
pany began to make tools for nippers in accordance 
with the Jenks’ model, but stopped. 

1879. Jas. M. Adams had charge of the mechanical 
work, and some days after he was employed, J. F. Oli- 
ver, defendant, director, &c., told him the company 
‘‘ wanted him to make a model and manufacture the nip- 
“ per with some kind of a gear connection between the 
“ handles.” 

1879, April. That some days after Adams showed 
him a pair of nippers with pins inserted in the handles 
(Rec., 189, 190). 

1879, April 23d. This was the first “ practical 
thing” and consisted of inserting three pins in one 
handle and two pins in the other (Rec., 129) about April 
23, 1879 (Rec., 1383, Defts. Exh. nipper handles 3 and 
3x). 

1879, April. Johnson explained his improvements 


to Adams and Whittelsey in the shop and also to the © 


latter who was his room mate in their room. 
1879, May. Adams gave Johnson two handles of an 
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‘“ Alarm Register” and two jaws, and Johnson began 
to work out his improvements. 

1879, May. Adams, after Johnson had begun, made 
the model put in as Complainant’s Exhibit D (Rec., 17, 
18). 

1879, May 0th to 20th Moses C. Johnson com- 
pleted his “WORKING MOVEMENT,” Complainant’s Ex- 
hibit C, showing both his improvements (Rec., 78, Ints. 
30-45, etc.) which were soon after adopted by the com- 
pany. 

1879. At this very date defendants allege the occur- 
rence of the “ alteration” of the Jenks Model, or Jenks 
Model Nipper (Rec., 133-134), but limit the alteration 
to the gearing of the handles and the reduction of the 
working of the gearing to a perfect shape by Moses C. 
Jonnson. 

1879, May. “ Duplicate parts” of and a little larger 
in every respect than a full model were made by Joses 
C(. Johnson, by which to sink dies for the production of 
drop forgings, and taken to Hartford, Conn., to James 
Kennelly, die sinker, etc. 

1879, Templates and mills were then (Rec., 135) 
made from something, in outline exactly like Complain- 
ant’s Exhibit C, which should cut out its outline on the 
new forgings (Rec., 134, e¢ passim). 

1879, June. The new forgings were received and 
the mills were set to work on them. 

1879, July 1. The first complete nipper was made 
with these tools, and it showed both of the improvements 
contained in Complainant’s Exhibit C (Rec., 136). 

Between July 1, 1879, and December 1, 1879, six or 
more dozen a day were made, like Complainant’s Ex- 
hibit C. The mills were changed in December, 1879, 
but 25,000 or 30,000 of these nippers, with Johnson’s 
improvements, were made before May 1, 1880. 

1879, August. Pins were put by Adams in a large 
nipper for Frasse & Co. to show at the exhibition 
(Hall’s Testy., Rec., 178, 179). 
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Johnson made a working drawing for this large nip- 
per, so that it could be manufactured properly (seg. 
also Defendants’ Exhibit No. 1, Johnson’s drawing). _ 

1879, October 7. Defendants voted to apply for the 
French patent without Johnson’s knowledge. 

1879, December 15. The milling fixtures were altered 
so as to cut the lips 4, to ,), shorter. 

1880, February 7. James M. Adams discharged for 
incompetency (Rec., 169). 

1880, Febrnary 12. Thomas G. Hall, having by “er- 
roneous ”’ statements obtained a boiler, engine, etc., 
from Henry G. Thompson, the Intorsheamestle Tool 
Co. moved to Milford, Conn. (Rec. 153, x-Q. 242 ; Rec., 
160, 161; Hall’s Testy., x-Qs. 273, 275, 255, 449, ete. ). 

1880, Siles I. Moses C. Johnson was discharged for 
drunkenness and neglect (Rec.,83) and soon after claimed 
hisfinvention (David L. Harris’s'Testy., Rec., 212, Q 34). 

1880, June 2. Johnson applied for a patent there- 
for and assigned to Henry G. Thompson for value. 

1880, July. Henry G. Thompson stated to Thos. G. 
Hall that his representations were “ erroneous” and de- 
manded the return of his boiler, engine, etc. (Rec., 75, 
x-Q. 449, etc.). 

1880, July, August, September and October, 1880, 
are given by Thomas G. Hall as the dates on which he - 
Jjirst heard of Jonnson’s claim to his invention (Hall’s 
Testy., Qs. 103, 104, 127 as to October; x-Q. 449 to 459 
as to August). 

J. F. Oliver (Rec., 193) had heard Johnson claim it. 

D. L. Harris (Rec., 212, Q. 34) heard Johnson claim 
it soon after his discharge on May 1, 1880. 

Hall admits that he knew Johnson made the improve- 
ment (Rec., 161 ; Hall’s Testy., x-Q. 282.) 

1880. /saac T. Rogers sued the Interchangeable 
Tool Co. for a money debt (Rec., 222, Qs. 43, 44). 

1880, July. Henry G. Thompson replevined his 
boiler, engine, etc. (Rec., 64, x-Q. 309, pp. 135-6; R. P., 
Q. 552). 
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1880, August. The Interchangeable Tool Co. as- 
signed to one Healey, in whose place Henry S. Rogers 
was substituted, who made and sold infringing nippers 
(Rec., 218). 

1880, Summer. Henry G. Thompson made various 
attempts to recuscitate the company. 

1880, October 5. Letters Patent 232,975 were is- 
sued to Henry G. Thompson as assignee of Johnson. 

1881, March 14. Thomas G. Hall and others em- 
ployed F. A. Prescott as his attorney to prepare the 
way at the Patent Office (see Prescott letter, Defend- 
ants’ Exhibit No. 13, also Hall’s Testimony, Rec., p. 
181) by bribing a friend of some one “ inside.” 

1881, April 20. A settlement of H. G. Thompson’s 
suits were effected by paying his costs and in the U. S. 
District Court replevining his engine, boiler, etc., and 
granting personal immunity to Henry S. Ltogers from 
suits for infringement ; agreementisigned by Thomas 
G. Hall, Prescott, etc., H. S. Rogers and H. G. Thomp- 
son (Rec., 220-227, Defendants’ Exhibit, Rogers’ Settle- 
ment with Thompson). 

1881, April 27. 4. A. Prescott filed this applica- 
tion of Thomas G. Hall for a patent on Johnson's 
improvements, and an interference was declared and a 
severe struggle ensued. 

1881, May7. F. A. Prescott attempted to bribe 
Johnson to sell out Thompson (Rec., 112) with Thos. 
G. Hall’s knowledge (see pp. 26, 27, Brief and Rec., 
181). 

1881. Zhomas G. Hall first saw Defendants’ Ex- 
hibit Drawing Kennedy Nippers when put in evidence 
in the interference (Rec., 176, x-Q. 460). 

1883, March 13. The Commissioner of Patents sus- 
tained Johnson’s claim to the invention and his pat- 
ents of October 5, 1880 (see Complainant’s Exhibit, 
Commissioner’s Decision). | 
1883, March 31st, etc. The present suit was begun 
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in the Eastern District of New York, in which the de- 
fendants resided, and the answer was filed. 


1883, June 27th. Alleging that the interference snl 


still pending. 

1883. Thomas G. Hall, by Broadnax, his counsel, 
appealed from the decision of the Commissioner of 
Patents to the Secretary of the Interior, and thereby 
caused all exhibits to be detained in Washington. 

1883, September 26. Johnson’s deposition and de- 
cision of Commissioner of Patents were stipulated in 
as part of complainant’s prima facie case (Rec., 13, 14). 

1884, JJarch 14. Secretary of the Interior affirmed 
the decision of the Commissioner of Patents (Book of 
Exhibits, p. 77). 

1884, March 24th. Box of exhibits used in the in- 
terference was received, opened by counsel for both 
parties, and Defendants’ Exhibits No. 10 and No. 16 
were not found. Their absence was not regarded as 
important by defendants, and they were not made a 
part of the Record herein. 

1885, July 24. Complainant’s bill was dismissed 
because the Court below found that complainant's 
Exhibit C was not made at the time alleged but after 
Johnson was discharged (Rec., p. 254). 
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Appeal from the Eastern District of New York. 


IN EQUITY. 


HENRY G. THOMPSON, 
Appellant, 


VS. 


THOMAS G. HALL, ¢7 ai., 
Appellees. 


ARGUMENT FOR DEFENDANTS. 


AMOS BROADNAX, 
For Appellee. 


HORACE BARN ARD, 
For Appellant. 
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| Pupreme: Court. 


APPEAL 


From THE EASTERN District oF New York. 


: 
Henry G. THompson, | 
| 
Appellant. | 

| 

l 


VS. 


THomas G. HALL, et al., 


Appellees, 


Argument of Defendants’ Counsel. 
May it please the Court - 


In August, 1878, a corporation was organized under 
the laws of New York, known as the Interchangeable 
Tool Company. This company was organized for the 
purpose of manufacturing cutting-nippers under a cer- 
tain patent granted to defendant, Thomas G. Hall, 
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dated November 5th, 1878. Upon the organization of 
this company of Hall was made pre.ident, an office he 
has continued to fill from that time to this. 


About the middle of April, 1879, the company em- 
ployed one James M. Adams, a tool maker, to be fore- 
man of its factory, and on the 20th of April of the 
same year the company employed one Moses C. John- 
son as an expert workman and tool-maker. Imme- 
diately upon the employment of these men the company 
commenced to make active preparations for the manu- 
facture of its uipper; and by July Ist, 1878, it had 
perfected the special tools and fixtures necessary for 
the production of the nipper, and had put it upon the 
market. 


The company had its works first in Brooklyn, then 
in Harlem, then, from January 1, 1879, at No. 57 Hud- 
son street, New York, until February, 1880,\when it 
established its factory at Milford, Connecticut, in a 
building obtained by it of Henry G. Thompson, the 
complainant. 


These are. the essential facts that brought together 
the principal figures in this controversy—Thomas G. 
Hall, President of the Interchangeable Tool Company, 
Moses C.Jolmson, a workman in the shop of that 
company, end Henry G. Thompson, landlord of the 
premises oceupied by the company. 


The invention making the subject matter of the 
patent in suit consists of certain imprcvements on the 
nipper of the aforesaid patent granted to Hall, Nov. 
Sth, 18728, and which improvements consist. 


First, of an interlocking gearing between the hand- 
les of the nipper, and, | 


Second, of the lips, or projections, over the upper 
end of the v-shaped spring between the jaws of the nip- 
per. 

Hall claims to be the first and original inventor of 


a 


? 
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to the testimony of defendant’s witness, Robert W. 
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these improvements, and that Johnson surreptitiously 
obtained a patent for his (Hall's) invention. 

These facts we expect to establish by the proofs 
contained in this record. We expect to ke able to 
prove: 


First. That Thomas G. Hall is the first and original 
inventor of all there is of patentuble invention in the 
patent in suit. 


= 


Second. 'That the case sought to be made on _ behalf 
of complainant is false and fraudulent. 


Third. That upon the facts disclosed by the record 
the defendants, acting for the Interchangeable Tool 
Company, have a legal right to make, vend and use the 
invention of the patent for that company. 


POINT FIRST. 


Taat THomas G. HALL Is THE First AND ORIGINAL IN- 
VENTOR OF ALL THERE Is OF PATENTABLE INVENTION IN 
THE PATENT IN SUTT. 


In presenting this point I will bring together, first, 
the testimony appertaining to the spring, and the 
lip or projection over the upper end thereof, by 
which it is held in place. And in consideriug 
the testimony upon the several points presented, 
your Honors will bear in mind that Johnson does not 
claim to have invented this feature, nor indeed any 
feature embraced in the nipper or patent in suit, 
previous to the tenth of May, 1879. To defeat 
Johnson’s patent, therefore, upon the ground of pri- 
ority of invention in Hall, it is necessary for defendants 
to show that Hall made the invention in controversy 
and reduced it to practice before the 10th of May, 1879. 

Upon this point I invite the attention of the Court 
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Crane. This witness was a skilled tool maker in the em- 
ploy of the Interchangeable Tool Company, and, un- 

der Hall, was in charge of the shop in Harlem in . 
1878. His testimony is as follows: Q. 6 to 9, P. 229. 
6 Q. State if you recollect whether, pre- 

vious to Mr. Hall showing you this sketch, of 1 

making some model nippers for Mr. Hall. 


~ 
‘ 
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A. I had made three nippers—three differ- 
ent sizes. The first that were made from cast 
steel. 


7 Q. State if you recollect what kind of | 
a& spring was put in those nippers, and how 
the spring was held in place. 

A. The first nipper I made had a V-spring 
held by a pin through the plate—same as in 
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- Hall’s patent of Nov. 5, 1878. The second 
4 ‘ had a V-spring between jaws without any pin. “ i 


The spring would keep working towards the | 
cutting edges of the jaws. The third one I : 
made I filed the edge of the jaw, producing 
a small shoulder preventing the spring from 
traveling up toward the edge of the jaws. 

8 Q. When did you made this nipper having 
the shoulder that prevented the spring work- 
ing up toward the edges of the jaw ? 

A. I commenced it in the Summer ’78, fin- 
ished it in the Fall of '’78, at- Harlem. 

Q. State, if you please, how the shoulders ¢ 
that held the spring from riding up in that | 
nipper differed from the corresponding shoul- | 
ders in this model, Defendants’ Exhibit Huall’s 4 
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Pin-and-Hole Gearing ? 

A. It did not differ any. The same as nip- 
per shown me, with the exception of being 
a little lower down than in this nipper. I 
think it might be a little lower. It might 
have been just the same. 
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That is the whole of the testimony of Crane upon 
this point; next follows the testimony of Hall, who 
produces a nipper which he made at the shop of the 
Interchangeable Tool Company in Hudson street in 
January, 1879, and in this nipper the spring is held in 
a seat by a projection over its upper end, precisely as 
in the patent in suit. 

Hall’s testimony about this model is found on P. 
178, x-Q. 485 to 487; and on P. 187, Q. 558 to 560. It 


is as follows: 


485 x-Q. Look at Defendants’ Exhibit 20 
and state when you first saw it, by what 
workman it was made, and where ? 

A. First saw it about January, 1879, at the 
company’s shop in Hudson street; made 
wholly or partially by myself. 

486 x-Q. At whose request, and for what 
purpose ? 

A. At my own volition and as a sample 
nipper ; the pins forming the gearing between 
the handles, [ think, Mr. Adams put in. 

487 x-Q. State what portions you made and 
then what portions others made ? 

A. I made it wholly or with the assistance 
of a filer and a temperer, with the exception 
noted of the gearing ; the nipper was other- 
wise complete when the pins were inserted. 

559 R-d Q. And this Defendants’ Exhibit 
20, you say, you made yourself, all excepting 
the pins in the handles forming the gearing, 
as I understand you ? 

A. I do. 

560 R-d Q. When ? 

A. In the early part of January, 1879; 
just as it appears now with the exception, of 
the pins in the handles, which were put in 
by Mr. James M. Adams, in the Summer of 
1879. 

558 R-d Q. In the Jencks Model Nipper 
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was the spring put in the same as it appears 
in Defendants’ Exhibit No. 20? 

A. It was, with the exception that in the 
Jencks Model Nipper the notch holding the 
spring was higher up towards the cutting | 
edge of the jaws ; the lips in the Jencks Model { 
Nipper seemed to be a little bit longer than | 
in this nipper, but not much. 


> 
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In this testimony reference is made to what is known 
in this case as the “ Jencks Model Nipper.” This nip- 
per was made at the works of J. H. Jencks & Ov., by 
Moses C. Johnson, who was then in the employ of 
Jencks & Co. The nipper was made as a model for 
the Interchangeable Tool Company by Johnson under 
the personal direction of Hall late in the year 1878 
and in this Nipper was put this lip over the head of the 
spring, by direction of Hall. ‘ | 
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(Johnson, Q. and Ans. 4 to 6, P. P. 75 and 78. 
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4Q. State whether you were ever em-- 
ployed by J. H. Jencks & Co., and if so, state 
when and for how long ? 

A. I would state that I went into the em- 
ploy of J. H. Jencks & Co. in the early part 
of October, 1878, and continued with them 
until about the first of February, 1879, there 
or thereabouts. I could not say exactly the 
dates. 

6 Q. What was your principal occupation 
while you was with the firm of J. H. Jencks 
& Co. ? 4 

A. My principal occupation was building 
« printing press for Samuel Crump, of Mount- 
clair, New Jersey, and after that building a 
model nipper for the Interchangeable Tool 
Company, under the direction of Mr. Thomas 
G. Hall, at that time president of the Inter- 
changeable Tool Company. 
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Upon this testimony there can be no doubt but that 
this Jencks model was commenced by Johnson in the 
Fall of 1878, and finished in January, 1879; nor can 
there be any doubt but that the nipper was made under 
the direction of Hall, as testified to by both Hall and 
Johnson. 


Hall says: 


30 Q. State, if you please, how the spring 
in the Jencks model nipper and _ its arrange- 
ment between the jaws of the nipper, differed 
from the spring and its arrangement between 
the jaws in Complainant’s Exhibit 3d, and 
Defendants’ Exhibit Hall’s No. 2 Nipper. 

A. The difference consisted solely in that 
the projections over the head of the spring 
were shorter than in either of these exhibits. 

81 Q. How much shorter was the projec- 
tion ? 

A. I should say one thirty-second of an inch 
on each side jaw. 

32 Q. In all other respects, then, as I under- 
stand you, the. construction of the spring, its 
arrangement between the jaws of the nipper, 
and the projectious over the head ofthe spring 
was the same as in the‘exhibits referred to in 
your answer to the 30th question ? 


A. It was the same. 


The testimony of the witness Judge upon this point 


is as follows, P. 117, QQ. 13 to 21. 


13 Q. State, if you recollect, of J. H. Jencks 
& Co. manufacturing a model nipper for the 
Interchangeable Tool Company. : 

A. I recollect such fact. 

14 Q. State, if you recollect, when Jencks 
& Co. manufacurred the model nipper for the 
Interchangeable Tool Company. 
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A. As near as I recollect, in the early part 
of 1879, or the last month of 1878. 

Q. State, if you know, how that model: 
differed, if at all, from the nipper described 


heteteehstttnabinalticertonmb denim ake 


and illustrated in Complainant’s Exhibit | . 
No. 4. | 
A. As I recollect it, it had a projection on : 


the jaw which held in the spring. 

i7 Q. Please to examine the paper now 
shown yon, marked Complainant’s Exhibit 
No. 2, and state if you please, what it is. ~ 

A. It is Patent No. 232,975, to M. C. John- : 
son, October 5, 1880, by the United States 
(no mode! filed,”] for Cutting Pliers. 

18 Q. I direct your attention now to the 
location of spring and the projections over the 
top of the spring, shown in the drawing 


ir ahitelamdlindaeiteede nasi 


SRR a IR Pry 


mo nae Oe 


Ee: 
ot 
aa 2 
aa 
ES & 
am 
=e 
ty 
R 
eG | 
$i 
a> 
- hd 
es 


| 
4 making part of that patent. State, if you : 
as recollect, after examining that drawing, how + 
a : the spring was put into the model nipper 
Hl made by Jencks & Co., for the Interchange- | 
Bh able Tool Company. 
af A. It was put in, in that model, in the same 
ii | way as shown in Fig. 5 of the drawing attach- 
go ed to this patent, Complainant’s Exhibit 2. 
an 19 Q. And did it have the projections over 
i : the upper end of the spring, as shown by 
a that patent ? : : | : 
ail A. Yes. | 
ae : 20 Q. State, if you know, under whose 
a directions that model nipper was. made for the 
li | Interchangeable Company, by J. H. Jencks &* : 
a A. It was made under the direction, and | 
al from sketches furnished by Thomas G. Hall, | 
i one of the defendants herein, and during the 
Hil time the company’s office was in my office. 
a 21 Q. Please to give the name of the work- 
- man in the employ of J. H. Jencks & Co., | 
4 ty 
e 
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who made that model nipper for the Inter- 


changeable Tool Company. 

A. Moses C. Johnson. He called at the 
office. several times during the course of the 
work, bringing the model as it progressed, 
and receiving suggestions and instructions 


from Mr. Hall. 
| Complainant’s witness Oliver testifies apon this 
FE . point as follows, PP. 191-194, QQ. 21-23 and 52 and 


21 Q. When was the nipper made by Jencks 
& Co. completed and delivered to the Inter- 
changeable Tool Company ? 

A. It was delivered by Jencks & Co. about 
January Ist, 1879. 

22. How was the spring arranged and 
held in that nipper. 

A. It was a V-shaped spring held in posi- 
tion between the jaws by its own pressure 
against them. 

23 Q. What was there to prevent the spring 
from working up out of its seat between the 
jaws ? 3 

A. A projection or shoulder at the throat 
of the jaw. 

52 Q. You say that the spring in the Jencks 
Model Nipper was prevented from riding up 
by a shoulder or projection over its upper 
eud at the throat of the jaw ; /how far did the 
shoulder in that nipper ‘project over the ends 
of the spring ? 

A. I can’t give you the measurement of it, 
but it was just enough to cover the thickness 
of the spring; it was a very slight projection. 

53 Q. Was'the projection as long as the 
metal forming the spring was thick ? 

A. It was. 
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The witness Judge was counsel of the company, as_ 
appears by x-Q. 38, p. 120: ro 


38 x-Q. How long have you been the 
eounsel for the Interchangeable Tool Co. 
Were youever counsel? . 3 | 

A. I was counsel for the company from its 
organization until September, 1881. I organ- : | 
ized it. 


Mr. Oliver was a director and treasurer of the com- 
pany, as appears by Q. 6 and 7, p. 188. 


6 Q. State when that company was organ- 
ized ? 

A. August, 1878. 

7 Q. State whether you are an officer of j 
that company; and if yea, what officer, and 
how long you have been such officer. 

A. lam a director and stockholder ; have 
been such since the organization of the com- 
pany. I was treasurer of the company from 
its organization—or very soon after—until 
about February, 1880; and from that time 
until about January, 1881, I was secretary. 

Complainant's witness Whittlesey makes 
the following admission in the interference 
record : 

(). and A. 252 and 258. 

Where the jaws of the Nipper C patterned 
after the jaws of the Jencks Nipper ? 

A. There was a /itt/e:variation made on the 3 : 
inside of the jaw, 2 

(). Please to describe the variation ? 

A. It was principally in the spring seat and 
the projection over the same, and the throat 
under the cutting edge of the nipper was 
made a little deeper. 
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Now here are four witnesses, viz.: Hall, who pro- 
duces a model, and Crane, Oliver and Judge, all of whom 
swear directly and positively to this feature (the spring- 
seat amd the lip over the upper end of the spring) 
being in the Hall nipper, perfected and in actual prac- 
tice previous to the Ist of February, 1879, certainly 
three months before Johnson claims to have made his 
invention, aud an admission by Complainant’s witness 
Whittlesey that in the Jenks model there was the spring 
seat and the lip over the top of the spring, as sworn to 
by Complainant’s witnesses, the Jencks model being 
made for Hall long before Model C was made. 

[ invite your Honor’s attention now to the evidence 
in support of Hall’s claim that he was, also, first to 
invent and reduce to practice the gearing between the 
handles of his nipper, substantially as it appears in the 
patent in suit. ‘Testimony of Hall, Q. and Aus. 47 to 
75, PP. 131 to 13¢. 


47 Q. State, if you please, when you first 
couceived the idea of connecting the two 
nipper handles by meaus of gearing. 

A. [ first eonceved the idea during the 
latter part of 1876. I tested it on the first 
day of January, 1877, at my residence in 
College Avenue, near 142d street, New York 
City. 3 

48 Q. What kind of a test did you make of 
the idea on the first of January, 1877. I 
mean in what kind of tangible form did you 
put the idea ? 

A. I had a nipper in my possession made 
entirely of brass; it was a roughly made 
nipper. I noticed that in closing the handles — 
one jaw would overlap the other. To obviate 
that I took one of the handles, drilled a hole 
in opposite the fulcum and inserted a piece 
of wire. I then took the other handle and 

. drilled a hole as nearly opposite as I could 
with the means at my command; these han- 
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dles, when they were put together in the nip- 
per, acted in unison, but, not being put in 
exactly in the proper position, one handle 
flaring outwardly more than the other. 

49 Q. How did that arrangement of gearing, 
described in your last answer, differ, if at all, 
from the Defendants’ Exhibit Hall’s Pin-and- 
Hole Gearing ? | 

A. The only difference is the pin and hole 
in this Exhibit (Hall’s Pin-and-Hole Gearing) 
is made with accuracy—thus obviating the 
flaring of one of the handles mentioned in a 
previous answer. 

50 Q. State to whom, if anyone, you showed 
that invention in 1877. 

A. Ishowed it to Mr. Crane—I think his 
name is Robert W. Crane; my impression is 
that I also showed it to Mr. William Q. Judge 
about the same time. 

51 Q. Do you mean that you showed that 
invention to the persons mentioned in your 
last answer, in the year 1877, or do you mean 
that you subsequently showed it to them—-the 
invention made in 1877 ? 

A. I mean to say that I showed the inven- 
tion made in 1877, in the fall of 1878—the 
date mentioned in the previous answer, 1877, 
was a mistake; I was not acquainted with 
Mr. Crane in 1877. The Mr. Judge I refer 
to is William Q. Judge, who has testified in 
this case. 

52 Q. State, as near as you recollect, when 
you made the acquaintance of Mr. William 
Q. Judge ? 

A. It was in the month of April or May, 
1878. 

53 Q. You say, in anwer to a previous 
question, that you have an impression that 
at the time you showed this pin-and-hole 
gearing invention to Mr. Crane that Mr. Wil- 
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liam Q. Judge was present ; state if you recol - 
tion of subsequently showing the same inven- 
lect to Mr. Judge ? 

A. I do. 

54 Q Please to state when, and please to 
relate what occurred at the time you showed 
the invention to Mr. Judge, referred to in 
your last answer ? 

A. In March, 1879, I was im Mr. Judge's 
office, No. 71 Broadway. Mr. J. F. Oliver was 
present at the time. A conversation occurred 
between us in reference to an interview be- 
tween a Mr. Curtis, Mr. Judge and myself; 


this matter related to a method of interlock- 


ing the handles of our nipper. At the time 
Mr. Judge made a sketch of this interlocking 
arrangement ; 1t was understood between Mr. 
Oliver, Mr. Judge and myself that the plan 
should be tried at the factory in Hudson 
street. | | 

55 Q. In your last auswer you refer toa 
sketch made by Mr. Judge of a plan of inter- 
locking the handles; please to state what 
that plan of interlocking the handles was? 

A. It was the insertion of two pins in one 
handle and one pin in the other opposite 
the fulera. 

56 Q. Upon whose suggestion or request 
did Mr. Judge make that sketch ? 

A. At my request. 

57 Q. Please to examine Defendant’s Ex- 
hibit Hall’s Pin Gearing and state, if you 
please, how the sketch made by Mr. Judge 
differed from the interlocking connection be- 
tween the handles shown by that exhibit, if 
at all. ) | 

A. There was no difference. 

58 Q. Please produce, if you can, the sketch 
referred to by you as having been made by 
Mr. Judge? 
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A. I cannot do so. 
59 Q. Why ? 


A. Because I believe it is on file in the’ 


United States Patent Office. 

60 Q. Do you mean as part of the record 
in the interference case ? 

A. I do. 

61 Q. In answer to Q. 25 you say: “ The 
‘* first practical thing done atthe factory of the 
‘Tool Company, situated at 57 Hudson Street, 
‘N. Y., consisted of the insertion of three pins 
“an one handie and two pins in another han- 
‘‘ dle of a nipper previously made by myself, 
‘“‘ forming a sort of gearing, and counecting 


“the two handles ; these pins were inserted 


. 9 


nw 


opposite the fulera.” Please tostate wheth- 
er these pins were put in the handles by your 
direction, after the sketches made for you by 
Mr. Judge, as you have stated ? 

A. They were. 

62 @. Please to state, as near as you can 
recollect, when these pins were first put in the 
handles, as you have stated ? | 

A. About the 22d or 23d day of April, 1879. 

63 Q. Did you direct them to be put in ? 

A. I did. 

64 Q. Who did you direct to do it ? 

A. James M. ee foreman at that time 
of the shop. 

65 Q. Do you recognize Mr. Adams as be- 
ing present here ? 

A. I do. 

66 Q. State, if you knew, when Mr. Adams 
went into the employ of the Interchangeable 
Tool Company ? 

A. Fourteenth day of April, 1879. 

67Q. Did he go into the employ of the 
company as foreman of its tool shop ? 

A. He did. 
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68 Q. Was Mr. Johnson in the employ of 
the company at the time the pins were put in 
the handles to form a gearing, as you have 
stated ? 


A. He was. 

69 Q. Was this pin gearing put in the han- 
dles before the Jencks’ Model Nipper was 
altered by brazing the pieces of metal on the 
inside of the handles, and the forming of the 
tooth-and-notch gearing in them as you have 
stated ?- 

A. Yes. 

70 Q. Then, as I understand you, the first 
practical step towards conneating the two 
handles of your nipper with a gearing, was 
the putting of the pins between the handles, 
so as to make them interlock, as you have 
stated ? 

A. It was. 

71 Q. That, I understand you, was by way 
of experiment ? 

A. It was. 

72 Q. And then foliowed the alteration of 
the Jencks Moilel ? | 

A. Yes. 

73 Q. By whose direction was the Jencks 
Model altered ? 

A. My direction. . 

75 Q. After the Jencks Model Nipper was 
altered, and the tooth-and-notch gearing put 
between the handles, as you have stated, what 
use was made of it? 

A. It was used as the model and standard 
for making the gauges and tools for manu- 
facturing the nippers. 


Crane testifying upon this point, says : 


4 Q. State what, if any, conversation you 
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had with Mr. Hall about putting a gearing 
between the handles of that nipper; and state 
when such conversation was had, if any ? 

A. I think it was in the Fall of 1878 that 
Mr. Hall came to my bench where I was 
working, took his pencil and drew on a piece 
of paper the handles and a connection of a 
spur traveling into a hole opposite in the op- 
posite handle, which would cause the handle 
to travel uniformly. | 

5 Q. The drawing or sketch which you say 
Mr. Hall made and showed you at that time, 
how did it differ from the spur and hole shown 
between the handles of the Defendants’ Ex- 
hibit Pin-and-Hole Gearing ? 

A. Not any. The location of the spur was 
central of the holding-screws. 

10 Q. When Mr. Hall showed you his plan 
of aspur and hole connection between the 
handles, what, if any, explanation did he give 
you of his purpose in making such connec- 
tion ? 

A. To cause the jaws and handles to trave] 
together equally and in a uniform way. 

11 Q. -Were you employed by Mr. Hall as 
model-maker in the shop of the Interchange- 
chls Tool Company at Harlem ? 

A. I was. 3 

20 x-Q. Did you make any model of a nip- 
per with a gearing between the handles ? 

A. I did not complete one. Mr. Hall drilled 
one for the spur, but whether he finished it 
or not I don’t know. 

21 x-Q. Would you, as model maker, as 
you have testified, be likely to know whether 
he finished it or not? | 

A. I would if I had seen it after he put it 
in his desk. I never saw it after he put itin 
his desk, but I left there shortly after. 

22 x-Q. Would you as a mechanic consider 
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the pin-and-hole gearing shown you by Mr. 
Hall a practical device for moving the handles 
uniformly ? 

A. It could be made to work just as well as 
the gearing, but it would be much more expen- 
sive. It could be done by having a _ ball on 
the end of the spur that enters a hole in the 
opposite handle, thereby forming the radius 
of the travel. : 

23 x-Q. Would a pin-and-hole gearing work 
practically without the ball on the end of 
the spur? 

A. It would work with the pin entering an 
oblong hole. It would not work with the pin 
entering « hole of its exact size. 

24 x-Q. How as to exactness of motion, if 
the hole was larger than the pin ? 

A. There would then be lost motion. 

25 x-Q. Was there any ball on the end of 
the spur in the sketch you say Mr. Hall made 
and showed you? 

A. There was not to my{ knowledge. 

26 x-Q. What was the shape of the hole in 
that sketch ? 

A. Elongated. 

27 x-Q Was there any spur, or ball on the 
spur, in the pair of nippers which you say 
Mr. Hall drilled but did not finish ? 

A. It was a straight spur entering an elon- 
gated hole. 

28 x-Q. Are you as positive and exact in 
your statements as to these points as to your 
statements of your age? 

A. Well, I might have made a nistake in my 
age at the time I was first called as a witness 
in the Interference case; but in this state- 
ment I am positive that what I have said is 
true. 
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Upon this same point the witness, Judge, testifies as 
follows, PP. 118 to 120, QQ. 23 to 36, and X-Q. 67, ’.’ 
75, PP. 123, 124. 


23 Q. State, if you know, whether or not 
after the model nipper was completed by J. 
H. Jencks & Co., and delivered to the Inter- 
change Tool Company, any alterations were 
made in the principle and construction of 
the nipper. 

A. It was altered. It was found that the 
jaws moved towards each other without uni- 
formity, thus causing the cutting-edges to be 
broken, and, at Mr. Hall’s suggestion and 
direction, the handles of the nipper were al- 
tered so as to provide a gearing which should 
cause the jaws to move towards each other at 
a uniform rate. At first a pin was put in 
one handle opposite the fulerum, with a cor- 
responding hole in the opposite handle. Mr. 
Hall discarded this, and told me he had tried 
almost a year previously, putting pins in each 
handle, interlocking and moving the handles 
together ; and that he would have made in the 
factory in Hudson street a similar device , 
wud at his request I made a sketch of his 
idea, which sketch I showed to J. M. Adams, 
the foreman of the shop. 

A Jarge-sized nipper was taken then, and | 
pins were put in the handles, placed opposite | 
the fulerum—two pins in one handle and 
three in the other. Immediately afterwards | 
that was altered by leaving but one pin in one } 
handle and two in the other—the single pin | 
moving between the two others. This form 
was adopted, with the exception that instead 
of pins, projections, or tooth and recess— 


Mr. Barnard objects to Mr. Broadnax’s 
suggestion of ‘‘ tooth and recess.” Wit- 
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has changed his expression at Mr. Broad- 
nax’s suggestion. 

The witness protests that he did not 
change his expression at the suggestion 
of any counsel. 


The form was exactly the same as shown in 
Fig. 2 of Complainant’s Exhibit No. 2, and 
the time of the adoption was pet een Janu- 
ary and April, 1879. 

24 Q. In your last answer you have referred 
to a gearing between the two handles of the 
nipper made of pins; please examine the 
handles now shown you, and state, if you 
please, how the pin gearing referred to in 
your answer, between the handles differed, if 
at all, from the pins in the handles now 
shown you. 

. There was no difference except in size, 
because the one to which I have testified was 
the largest nipper they made—about three 
sizes larger than these. 


Handles referred to offered in evidence 
and marked Defendants’ Exhibit Hall’s 
Pin Gearing. J. E. B., Sp. Ex’r., Feby. 
1884. 


25 Q: Please to produce, if you can, the 
large sized handles referred to by you in your 
last answer. 

A. Icannot produce them, as they are on 
file in Washington in the interference matter 
under the Johnson Patent. | 

26 Q. State, if you recollect, when it was that 
Mr. Hall had the pin-gearing put in the 
large handles, referred to in your last answer. 

A. In the Spring of 1879; the exact date 


I don’t remember. 


27 Q. Was this pin-gearing the first prac- 
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tical step taken by the Interchangeable Tool a 
Company, towards putting a gearing between ’.’ 
the handles, substantially like that shown in : 
the Johnson patent ? 
A. The pin and hole was the first step to | 
which I referred; this I would call the 
second. 


28 Q. When you say the pin and hole, do 
you refer to a gearing or connection between 
the handles like the exhibit now shown you? 

A. Yes, sir; I do. 


Exhibit offered in evidence and 
marked Defendant’s Exhibit Hall’s Pin 
and Hole Gearing. J. E. B., Sp. Exr. 
23 Feby., 1884. 
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29 Q. State, if you please, when Mr. Hall. 
first showed you a plan of gearing consisting, { 
of a pin in one handle and a_ hole in, 
the other, like this Exhibit Hali’s Pin 
and Hole Gearing. 
A. In the early part of 1879, at my office ; 
I made a sketch then for him and he made one 
also on the same paper, showing the pin and 
hole gearing and also the tooth or ratchet 
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gearing—or tooth and recess gearing; I want 
; to cover that pin gearing. That sketch I pro- | 
rf duced on the Johnson interference case ; it | 
1 was filed as an exhibit and I have not seen it 
e since. . | 
| 30 Q. How early in the year 1879 did Mr. | 
| Hall show you the pin-and-hole gearing ? 
gl A. As early as March, 1879 ; he showed me ? 
both at that interview. 
31 Q. When you say “‘ both,” do you mean 


the pin-and-hole gearing like Defendant’s Ex- 
hibit Pin-and-Hole Gearing, and also like De- 
fendants’ Exhibit Hall’s Pin Gearing ? 

A. I do. 
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32 Q. What was done with these sketches 
at the time they were made ? Who were they 
given to and what use was made of them ? 

A. The sketches to which I refer were re- 
tained by me; several duplicates of them were 
made by me—were taken to the factory on 
Hudson street, by Mr. Hall and me, and were 
there shown to the foreman, J. M. Adams ; 
and at his Zrequest other sketches were made 
by me roughly to show Mr. Hall’s idea, and 
those latter copies and sketches were kept in 


the factory. 
33 QQ. State, if you know, whether Mr. 


Adams was directed by Mr. Hall to put the 
piu gearing in the handles of the nippers, for 
the purpose of ascertaining how the nipper 
would operate with a gearing between the 
handles. . : 

A. He was directed to do this by Mr. Hall 
in my presence, snd Adams showed me the 
pins in process of being put in, and the han- 
dles—discussed the idea with me, and ina 
couple of days showed me, and I held in my 
hand, the large nippers with the pins in the 
handles, to which I have testified, and said he 
guessed it would work all right. I remember 
this distinctly, and that owing to an irregular- 
ity in the pins, one handle flared out much 
more than the other and when produced in the 
interference case, I identified it positively, and 
it. had the same peculiarity. Mr. James M. 
Adams afterwards made a claim to this inven- 
at about the same time Moses C. Johnson 
procured his patent. 

34 Q. State, if you please, when Mr. Hall 
gave directions to Mr. Adams to put the pin 
gearing in the handles, as you have testified in 


your last answer ? 
A. As near as I can recollect, it was as early 
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as February or March, 1879; that’s the best 
I can do. | 

35 Q. State, if you please, whether or not ’ 
at the time these directions were given by Mr 
Hall to Mr. Adams, Mr. Moses C. Johnson was 
in the employ of the Interchangeable Tool 
Company ? 

A. He was, as a tool maker, under Adams’ 
superintendence. | 

36 @. How long after the pin-gearing was 
put in the handles, as you have testified, 
was it before the plan of gearing was adopted 
shown in Mr. Juhnson’s patent (Complainant’s 
Exhibit No. 2.)? | 

A. It was adopted almost immediately after- 
wards, and a model casting of the same was | 
made for the company in Hartford, which | 
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casting I examined in the company’s factory fe 
in Hudson street, when it was sent for ap- 
proval by the Colt’s Arms Company. 


Upon this same point the witness Oliver testifies as 
follows, pp. 187: 


10 Q. What were the first steps taken by 
the company towards making the gear-con- | 
nections between the two handles of the nip- ) 
yer, and-when were" such steps taken? State 4 
fully what circumstances led to the introduc- 
tion of the gearing between the handles. 

A. About the first of April, 1879, I had a 
conversation at the office of William Q. Judge, 
with Mr. Hall and Mr. Judge relative to the 
perfecting of the nipper. The Kennedy Nip- 
per was referred to in that conversatiun, and 
Mr. Judge and I asked Mr. Hall why we could 
not use a gear connection between the han- 
dies similar to that shown in the Kendey Nip- 
per. Mr. Hall said that he had tried it and 
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thought he could improve upon it. He made 
a sketch,a pin-aud -hole connection between the 
handles, and Mr. Judge also made a sketch 
showing a gear connection between the han- 
dles, and we thereupon, all three of us, decided 
that we must adopt some plan similar to that 
shown in the drawings there made. Shortly 
after, or about the 10th of April, 1879, Mr. 
James M. Adams was employed by the com- 
pany to take charge of its shop and superin- 
tend the perfecting of the nipper and the 
making of tools with which to manufacture 
it. After he had been in the company’s em- 
ploy two or three days, Itold him at the shop 
in Hudson street that we wanted him to make 
« model and to manufacture the nipper wit. 
some kind of gear connection between the 
handles, and that Mr. Hall was the president 
of the company, and he (Adams) would re- 
ceive orders from Mr. Hall. About « week 
later Mr. Johnson (Moses C.) was employed 
by the company at Mr. Adams’ request to as- 
sist him in making models, mechauical draw- 
ings and tools. A few days after Mr. John- 
son’s engagement, Mr. Adams showed me a 
pair of nippers having pins inserted between 
the handles te form a gear connection, which 
pins, he told me, he had put in himself. A 
model nipper which had been made for the 
company by Messrs. Jencks & Co. was then 
altered so as to have a gear connection be- 
tween the handles consisting of one tooth on 
one side and ‘two on the other. The work of 
altering this model was done by Mr. Johnson, 
whom I saw at work upon it a number of 
times. When completed this model was used 
as a pattern from which ‘to make all of the 
special tools for the manufacture of the No. 2 
Nipper, 

11 Q. At the time you had this conversa- 
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tion with Mr. Judge and Mr. Hall, was the 
office of Mr. Judge also the office of the In- 
, terchangeable Tool Company ? 
A. Yes. 
12 Q. What was the Kennedy Nipper re- 
ferred to in your answer to Q. 10? : 
A. It was a cutting nipper of which I had 
seen a wood-cut showing a gear connection 
between the handles and a system of com- 
pound levers. It had been patented by one 
Kennedy, at what time I don’t know. 
13 Q. Please to examine the drawing now 
shown you, marked Defendants’ Exhibit No 
2, Drawing Kennedy’s Nipper, and state if 
you recognize it as the Kennedy Nipper re- ) 
ferred to by you in your answer to Q. 10. | 
A. I do. 
14 Q. In answer to Q. 10 you say that Mr. ‘ 4 
Hall and Mr. Judge made a sketch showing a “he 
gear connection between the handles of the 
uipper. Please to examine the sketch now | 
shown you, markel Defendants’ Exhibit No. 
9 Lead Pencil Sketch, and state if you recog- 
nize it as the sketth or sketches referred to 


by you. 
A. These are the sketches I have referred 


to. 

15 Q. Which of the sketches did Mr. Hall 
make himseif ? . 

A. Mr. Hall made the one which is here 
encircled by a red mark in the lower left hand 
corner. 

16 Q. Were both of these sketches made in 
your presence, and did you see them made ? 

A. They were both made in my presence, 
and I saw them made. 

17 Q. Please to examine Defendant’s Ex- 
hibit Nipple Handles and state if you recog- 
nize them as the handles in which Mr. Adams 
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put the pins, as you have testified in your 
answer to Q. 10. 

A. The handles shown me by Mr. Adams 
were like these. I cannot swear that these 
are the same handles. 

18 Q. What was the object of putting the 
pins between the handles of that old nipper? 

A. Mr. Adams made it to illustrate the 
principle upon which the nippers were to te 
mace, and to show to the officers of the com- 
pany how it would work. 

19 Q. Do you mean how the nipper would 
work with a gearing between the handles? 

A. Yes. 

20 Q. And was that experimental gearing 
put in in obedience to the determination 
reached by Mr. Hall, Mr. Judge and yourself 
wt the time you had your conversation, testi- 
fied tu in answer to Q. 10? 

A. Yes. It was the result of instructions 
ssiven Mr. Adams by myself and other officers 
of the company to make a gear connection 
between the handles. 

24 Q. How frequently did you visit the 
works of the company during the time that 
these changes were being made in the nipper ? 

A. Two or three times a week, and remained 
from one to two hours each time. | 

25 Q. Did you see Mr. Johnson at work 
altering the Jencks Model for the purpose of 
making the gear connection between the 
handles? 

A. Yes. 

26 Q. In what way did he make the con- 
nection ? 

A. He dovetailed pieces of metal into the 
inside of the handles in order to have the 
necessary stock from which to make the pro- 
jecting-teeth. 


26 
27 Q. State, if you know, where that nipper 
is ? 
A. I don’t know. ys 


28 Q. State, if you know, who made the 
original Jencks model ? 

A. Johnson (Moses C.) told me that he 
made it. | 

50 Q. Was it before or after Mr. Johnson 
went in the employ of the company that Mr. 
Hall and the company decided to put the 
gearing between the handles of the nipper, 
and directed Mr. Adams to do it or have it 
done ? 3 

A. It was done before the employment of 
Mr. Johnson. 

51 Q. How long before ? 

A. A week—more or less. 
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The witness Harris, testifying to the same point, | 
says, P. 210: : 


9 Q. State as near as you can recollect 
when you first sawa Hall nipper having a 
pin gearing between the handles ? 

A. I saw one almost immediately after the 
company moved into the shop in Hudson 
street. | 

10 Q. who showed it to you? 

A. Mr. Hall. 

11 Q. Where ? 

A. At the shop in Hudson street. 

12 Q. Was that before or after Mr. John- 
son went in the employ of the company ? 

A. I think it was before. 

13 Q. How was the gearing made? I mean 
what did it consist of ? 

A. Of small pieces of ‘wire. 


| 
14 Q. Whereabouts were those pieces of 


wire placed in the handles so as to form a 
gearing ? 
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A. Were placed on the insides of handles. 

15 Q. In what reldtion was this gearing 
with reference to the fulera of the handle ? 

A. I will have to get you to show one—to 
explain what you mean. 

16 Q. Examine the nipper now shown you, 
being Defendants’ Exhibit 20, in this case, 
and state how the pin-gearing between thie 
handles of the nipper shown you by Mr. Hall 
differed, if at all, from the pin-gearing be- 
tween the handles of this nipper ? 

A. They were pieces of wire placed in the 
sides, which looked to me just like that. 

17 Q. Do you recollect how many pins there 
were in each handle of the nipper he showed 
you? | 

A. There was at least two on one side. I 
don’t know how many on the other. 

18 Q. Do you know how the pins were put 
in? | 

A. I don’t know how they were put in. 

19 Q. Are you mechanic ? 

A. I am not. . 

20 Q. You merely recollect, as I understand 
you, of Mr. Hall’s showing you a nipper at 
that time with a pin gearing between the han- 
dles ? 

A. Yes, sir ; I recollect it distinctly. 

21 Q. You did not see the pins put in, or 
know who put them io ? 

A. Hesaid that before putting in the gearing 
the jaws did not work evenly, and by this ar- 
rangement he thought he could obviate that, 
and make them work properly. 

38 @. After the company started work in the 
Hudson street shop, how frequently did you 
visit the works, and with whom ? 

A. Fully twice a week with Mr. Oliver— 
sometimes oftener. 


; 
Py 
. 
. 
et 
ei 
: 
? 
a 
| 
‘ 
Ue 
’ 
he 
t 
734 
f 
ee 
a: 
x ; 
 e 
t 
q 
‘ 
+ 
se 
te! 
ae 
} Pe 
> 
tft 
ie 
if 
| A) 
ts 
2 
: 
es 
: 
+4 
srt 
7% 
- 
ey 
|e 
it 
= 
2&2 
is 
+ 
5% 
i’ 
re 
' 
2 
te 
Te 
‘s 
. 
i: 
r; 
gf 
ied 
ede 
eis 
{3 
Pe 
g 
oi 
% 
‘ 
a 
Pe 
x 
cd 
‘ 


28 


39 Q. How long did your visits continue ? 
A. As long as the shop was continued in 
Hudson street. 


40 Q. About how much time did youspend | : 


at the shop at each visit ? 
A. An hour or more. 


Cross-examination : 


56 x-Q. Can you state positively that Mr. 
Hall showed you a nipper with pins between 
the handles before Johnson’s employment ? 

A. Yes, sir ; I can state that positively. 

60 x-Q. Have you in any way by conversa- 
tion with another person or otherwise, re- 
freshed your recollection on this point since 
yesterday ? | 

A. No, sir. 


Upon the testimony of these five witnesses, an:1 the 
accompanying drawings and models—it is snbmitted 
that Hall had the invention’of the interlocking con- 
nection between the handles of his nipper reduced to 
practice before Johnson went in the employ of the 1n- 
terchaugeable Tool Company, which was, as Jolinson 
swears, on April 20, 1879. (Johnson, Q. 19, p. 77). 

The models referred to in certain of the depositions 
as being on file in the Patent Office as exhibits in the 
interference cause, were subsequently produced and 
marked in evidence, under the same titles, in this case. 

But up to the time that Jchnson went in the employ 
of the company Hall had the invention first in the 
form of a pin and hole, or prong and notch, connection, 
consisting of a short pin set in one handle and operat- 
ing in a hole made in the other; and afterwards in 
the form of a pin gearing consisting of short pins set 
opposite each other in the respective handles, the pins 
being so arranged as to mesh together, precisely as the 
ordinary mortice or pin gearing. But while either of 
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these forms of gearing were well known in the arts and 
well adapted to reduce the invention to practice, they 
were applied by Hall, in this case, merely by way of 
experiment, for the purpose of illustrating to his as- 
ociates what the practic«l operations of the nippers 
would be, with the handles geared together; the cogs 
to be milled in the handles in the event of the experi- 
ment proving satisfactory. The experiment § did 
prove satisfactory, and the forging dies of the com- 
pany were thereupon enlarged to provide stock enaugh 
opposite the handle fulera in which the cogs could be 
milled. Of course there never was any intention on 
the part of Hall, or any officer of the compauy, to 
manufacture the nipper commercially with a pin gear- 
ing between the handles. The pin gearing was a mere 
preliminary to the cut gearing, as it first appeared in 
the Jencks model as altered by Johnson under the di- 
reetion of Hall immediately after he went into the em- 
ploy of the Interchangeable Tool Company—in that 
model was put the prong and notch claimed by Johu- 
son. . 
Johnson denies by a mere quibble that he altered 
the Jencks model uipper, but admits that he put new 
and different handles in that model about the first of 
May, 1879. His testimony upon this point isas foilows. 
262 x-Q. After you had made this model 
(c) did you then alter the model that you had 
made at Jencks & Co.’s, so as to make the 
lock connection between the handles as shown 
by this model ? 
A. [ did not alter the model. 
263 x-Q. Was the model not altered ? 
A. I made two new handles for the model. 
264 x-Q. What did you make the two new 
handles for ? 
A. For the reason that Mr. Adams requested 
me to. 
265 x-Q. Were the two new handles that 
you made the same as the old handles ? 


4 
, 
a: 
=? 
ba? 
eS: 
ee 
oH 
~ 
me! 
et 
+ 
4 
ris? 
oad 
4 
a! 
AW 
re * 
1 
i 
ae 
a8] 


i omy ‘ By Saat Be ey Pater), Sy : 
Sis Be ak wens Lav Se ee Sa YONA eae 


$s LAN pe 

5 ESE Bo REPS chs ald NA ps WD 
Ree Oe ae ¥ bt Cet ks Be pate sy Beas i ey bint ae 
steeatiseeecinieed neliamneainaein dete iens coheed ee ee ne a iain Ne Aa 


ve RG hs cee { : fy st 
ws i Nese a < o. me 
OF then es Src te as Galan Ar Site ge ous gee aS” 
te be Die Ra ag RY pe Wa PEE OD alee iy Sa et byte tee 
Masih b ca ee He INO PRAY te iia hc ees eeevane Y SWAN He 7 
Natit VERTU BPTI SUT AIO AM RAP AKT PER AE MAPA laa tage ia dt 


ot 
sesttenacosteon ae etee 


30 


A. They were not after I got them com- 
pleted. 

256 x-Q. How did they differ from the old 
handles ? 

A. Thereiwere several] teeth on each handle 
—two or more of said teeth were concentric 
with the screw or stud on which the handle 
moved, these teeth to act as gears. The 
movement of one handle would necessitate 
the movement of the other. 

267 x-Q. And that made a cog connection 
between the two handles, as I understand it ?— 

A. That made a cog connection ; yes. 

268 x-Q. These two new handles, as I un- 
derstand you, were fitted in the model, which 
you made while in the employ of J. H. Jencks 
& Co. Is that correct ? 

A. They were fitted to that model. 

269 x-Q. And was not that an alteration of 
that model ? 

A. I altered no pieces belonging with that 
model; these pieces were additional pieces. 

270 x-Q. Then you don’t consider the put- 
ting in of new handles, of different shape, an 
alteration of tlhe model ? 

A. Idon’t_consider it altering any of the 
parts of the model. 

276 x-Q. After you had completed the 
model Exhibit C, how long was it before you 
put the new handles in the nipper that was 
made at J. H. Jencks & Co.? 

A. That I couldn’t say. It was somewhere 
about that time. It was something I did not 
think of at that time. 

277 x-Q. Somewhere about what time? 

A. I should say it was nearly the fore part 
of May, 1879. | 

278 x-Q. Was that done before or after the 
model Exhibit C was made ? 
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A. They. were all done about the same time, 
I could not state positively. I have no means 
of knowing. | 

279 x-Q. You made both models, it appears. 
Now don’t you know which one you made 
first? You stated upon your direct examina- 
tion that Exhibit C was the first working 
model you made of the movement of the in- 
vention. Now was it immediately after the 
making of the model Exhibit C that you-put 
the new handles ints the model made at 
Jencks & Co. ? - 

A. The model C was the first model I made 
embodying the invention. The Jencks model 
had nothiug whatever to do with this case, 
and the additions which were added to it 
were done as experiments; and as to the time 
ofthese alterations, [ could not positively swear 
whether it was before or after, but it was 
wubout the same time. 

280 x-Q. Now I ask you again whether 
the new handles having cog connection be- 
tween them, were put in the model that was 
made at Jencks & Co.’s, after the model Ex- 
hibit C was made? 

A. I have no means of knowing. I do not 
know. 2 

292 x-Q. I asked you if the several parts 
of the nipper were made to conform in shape 
and size to the mcdel that was made at the 
shop of J. H. Jencks & Co., after you put 
the new handles in at the works of the Inter- 
changeable Tool Company. 

A. I don’t remember whether they were or 
not. 

293 x-Q. After the new handles had been 
put in, the nipper of the model made at 
Jencks & Co.’s, did all the nippers made by 
the Interchangeable Tool Company have the 
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cog connection between the two handles and 
the spring fitted in between the jaws, as 
shown by the model Exhibit C ? 

A. I think all the nippers manufactured by 
the company did have; all that were manu- 
factured, to my personal knowledge. 

294 x-Q. Now, don’t you know as a tool 
maker, that the nipper with the cog connec- 
tion between the handles and the spring 


fittel in between the jaws, as in Exhibit C, 


couldn't not be made from the pieces or parts 
forged for the old nipper ? 

A. I don’t think they could be. Of conrse, 
they could be, by blacksmithing and throw- 
ing the stock out it could possibly be done ; 
but it is not at all likely that it was done. 


It is submitte.| that this testimony is equivocal and 
uneandid. If Jolnson had made the so-called model 
C before he altered the Jencks model, he would have 
been quick to remember it. Hall, Judge and Oliver, 
all swore unequivocally, in the testimony I have 
quoted, to the alteration of the Jencks model nipper, 
under the direction of Hall, and that Johnson made 
the alteration by dovetailing, or brazing a piece of 
metal on the inside of the hwndle, by which stock 
enough was obtained into which the cogs could be 
cut. 7 


Johnson denies that he altered the model in that 
way, but says he altered the model by fitting new han- 
dles into it, in which he cut the cog gearing. 

Now, the point is that the cog connection was put 
between the handles of the Jencks Model before Model 
C was made and it is not very material which way the 
model was altered to obtain this cog connection, 
whether by putting in new handles or alter- 
ing the old ones; but as matter of fact, there was 
but one way in which it could be altered—and that is 
by brazing or dovetailing pieces on the inside of the 
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handles, as described by Hale and Oliver—for the rea- 
son that the handle forgings the company then had 
were the same old forgings of which the Jencks model 
had been made and which did not have stock enough 
on the inside iuto which the cogs could be cut. 
New handles, therefore, made of the same old forgings, 
would have made no alteration in the nipper. To make 
a cog connection between the handles, it was abso- 
lutely necessary either to have new handle forgings, 
or to braze or dovetail a piece of metal on the inside 
of the old ones. | 

But Johnson swears that he made the new handles 
for the Jencks mocel out of the old forgings, then in 
possession of the company, the same forgings out o f 
which he made the handles for the original. Jencks 


model. This is what he says: 


443 x-Q. Referring again to the model 
made by you at the shop of J. H. Jencks & 
Co., in which you afterwards put a pair of 
new handles, did you make those new handles 
from forgiugs then in the posession of the 
company?” 

A. I think [ did. 

443 x-Q. How did you get the necessary 
material on the inside of those handles oppo- 
site the fulcra to make the gearing con- 
nection ? 

A. I think I obtained it by the use of a 
hammer, to place the materialin the proper 
place to form the teeth or cogs. 


In answer to 277 x-Q already quoted, Johnson says 
that he put the new handles in the Jencks model in 


the forepart of May, 1879, but does not remember — 


whether it was before or after model C was made. 

Now, if these alleged new handles were made in the 
forepart of May, 879, then they were certainly made 
of the old forgings, for at that time the new forgings 
had not even been ordered. 
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If, therefore, these new handles were made at all, they 
were certainly made of the old forgings, out of which 
they could not be made for want of material into which 
to cut the cogs, unless pieces of metal were brazed or 
dove-tailed on their insides, as stated by Oliver. True 
Johnson says he thinks he obtained the necessary 
material into which he cut the cogs by reforging the 
handle with the himmer, but that is manifestly im- 
possible, upon mere inspection of the handle forging | 
as I shall presently show, and as Johnson very 
well knew, for he fairly admits, in «answer to — 
x-Q. 294 alrealy quoted, that the handles’ were 
not reforged with the hammer. He says it might 
be possible to gain the necessary material for the cogs 
in the handle by reforging them with the hammer, but 
does not necollect of doing it, and says it is not at all 
probable that it was done. 

Johnson kuew perfectly well that that could not be 
done. He knew that these forgings were all made into 
adie, all of exactly the same size, form and proportion, 
with n» more material in any one part than was neces- 
sary for that part, and that to reforge them witha 
hammer for the purpose of increasing the material in 
one place’ must result in decreasing it in another, and in 
destroying the strength, form and proportion of the 
handles, which in a model nipper by which the dies 
were to be sunk and the templates made, and by which 
all the parts of the manufactured article were to be 
fashioned and guaged, would be utterly inadmissable. 

Now Johnson says he put these new handles in tho 
Jencks model in the fore part of May, 1879, at about 
the same time he made model C; but he would not say 
which he did first—make modeiC, or put the new han- 
dies with the cog connection into the Jencks model. 
But Whittlesey, one of the defendant's witnesses, up- 
on this point says in answer to questions 128 and 129. 


128 x-Q. Do you recollect of Moses C. 
Johnson fitting a pair of handles in the 
Jencks Model Nipper, having a cog connec- 
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tion between the handles, consisting of’ two 
or more cogs on each handle ? 
A. I think there was a pair fitted in that 
nipper, or some nipper ; I don’t know which. 
129 x-Q. Was that done onor about the 
first of May, 1879, before Model C was made? 
A. I think it was. 


Here, then, we have, upon the proofs adduced; the 
Hall nipper having in it every part and combination of 
parts claimed by the patent in suit, and that before 
Jolinson claims to have conceived the invention, the 
date of which be gi.es as follows: 


32 Q. State then, the nearest you can recol- 
lect, the month and day when you first con- 
ceived the invention of the combination in 
question. 

A. In the month of May, 1879, I made a 
working movement of my invention. 

32 Q. Describe the working movement you 
made in May, 1879, as near as you can and 
where it was made. 

A. I would state it was an exact duplicate 
of Exhibit No. 1, so far as the mechanical 
movement is concerned, including projections 
on jaws for preventing the entrance of matter 
not required inside of the nipper. It was 
made in the American Express building, cor- 
ner of Jay and Hudson streets, New York. 

34 @. Have you that movement still in 
your possession, and can you produce it ? 

A. Ihave. I do produce it. 

Same model offered in evidence by 


counsel for Johnson, and marked John- 
son's Exhibit C; H. E. T., N. P. 


So, then, according to Johnson and Whittlesey, the 
so-called model C, was conceived on the 10th of May 
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and completed by the 20th of the same month, and 
vy the same witnesses it appears that the cog-gearing 
was put between the handles of the Jencks model be- 
fore model C was cunceived or made. The Jencks 
model was the Hall nipper with the cogs between the 
handles. 3 

Here then we have the Hall nipper as patented by 
Hall Nov. 5th, 1878, with the two additional ele- 
menes added, viz: the gearing between the handles 
and the lip over the upper end of the spring. Now 
what did Johuson invent ? 


The claim of the pitent is as follows: “ The body, . 


“ composed of the sides, a, b. The independent fulera, 
‘* 2, 3, 4, 5, for the jaw levers and hand levers, the jaw 
‘“‘ levers provided with cutting edges and with lips, e, 
‘and the hand-levers having short arms, g’ h’, and a 
‘* prong and notch always in engagement as described, 
“combined with the V-shaped spring, held, as de- 
“ scribed, by the lips of the jaw lever, all as and for the 
‘* purpose set forth.” | 

It is difficult to tell just what is intended to be cov- 
ered by this claim. In the specification the patentee 
says “that his invention is an improvement upon 
“that class of pliers represented in United States 
‘* Patent No. 209,677, dated Nov. 5th, 1878, granted to 
“ Thomas G. Hall. In that invention either of the two 
“ hand-levers may be turned on its pivot, without turn- 
“ ing the other, aud the tool body,formed bv the face or 
‘‘ covering plates, is permitted to vibrate, or turns more 
-* or less with relation to the handles and the central 
“space between the cutting faces of the jaw levers, 
‘‘ when the pliers are taken in the hand to be used, drops 
** more or less‘out of line with the central line of the han- 
“ dles, making, as it were, a loose joint midway between 
*‘ ends of the pliers.” 

Here the patentee points out one of the objections 
that coul properly be urged against the Hall nipper 
as patented Nov. 5th, 1878. The patentee then says 
that— 
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patent in suit. In so far, then, as this function of the 
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‘One of the objects of my invention is to construct a 
‘* stiff pair of pliers, or pliers in which the hand and jaw 
‘levers shall each be compelled to move positively in 
‘‘an opposite direction to the movement of its fellow 
“ora pair of pliers in which the tool body shall not of 
‘ itself swing or. vibrate upon thle pins or studs hold- 
“ ing the hand levers.” | | 

Now just such a pair of pliers as is described in the © 
paragraph last quoted is found illustrated and describ- 
ed in U.S. Patent, No. 148,566, dated March 17th, 
1874, granted to De Laucy Kennedy, and which is in 
evidence in this case. In so far then as any advan- 
tage to be obtained by gearing together the hand 
levers between the jaw levers is concerned, which the 
patentee states to be one of the objects of his invent- 
ion, he is broadly anticipated by the Kennedy patent. 
Broadly there certainly was no novelty in uniting the 
two hand levers by an interlocking counectiou or coz - 
gear. This feature, as a feature in hand nippers, was 
old beyond any doubt. 


The patentee in the specification of the patent then 
Says: 

“In the patent above referred to (the Hall patent) 
“ the end of the wire, or other thing cut off by the 
“ cutters, drop into and injures the spring that opens 
‘“‘ the jaw levers. This I obviated by providing each 
‘jaw lever with a lip to cover or bridge the space 
“ between the jaws as the jaw levers are closed.” ~ 

Now, if your Honors will turn to the patent of Hall 
you will see that when the jaws close they shut hard 
upon the pin g, closing absolutely the space above the 
spring. The statement therefore in Johnson’s patent, 
that the cuttings separated by the Hall nipper, as it 
appears in the patent of November 5th, 1878, would 
drop into the spring, is erronous. The pin g in that 
nipper closed the space between the spring when the 
nipper is closed as effectually as do the lips in the 
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lip is concerned, in the patent in suit, it is completely 
anticipated by the patent of Hull November 5th, 1878; 
the pin g in this patent serving in practice the double 
purpose of keeping the cutting edges of the nipper 
from slamming together and of closing the space above 
the spring, as is manifest upon mere inspection of the 
patent ; for surely in that patent the pin cannot keep 
the cutting edges from slamming unless the jaws close 
upon it; and if the jaws close upon it, the space above 
the spring is also closed ; and as the cuttings cannot 
be severed until the jaws close upon the pin, they can by 


no possibility drop into the opening between the limbs - 


of the spring. The pin and the lips in the two patents 
also perform precisely the same functions in prevent- 
ing the cutting edges from slamming, for it is stated in 
Johnson’s specification that the lips are made long 
enough to come together “just as, or just before, the 
“ cutting-edges come together.” The lips, therefore, 
are u mere substitute for the pin in so far as these two 
functions are concerned. 


The specification of the patent, after stating the 
objects sought to be accomplished, as above quoted, 
then proceeds as follows : 

My invention consists iu the com ination 
and arrangement of parts for effecting these 
ends. As hereinafter specified and claimed, 
figure one represents, in side elevation, a pair 

_of cutting pliers, containing my improve- 
ments ; and figure two a like view, with one 
of the body or side plates removed. The 
body of the plier is composed of two side 
plates, a 6. These side plates are fixed 
together by the screws, 2, 3,4, 5. -Of these 
screws, those 2, 3, serve as the fulcra of the 
jaw levers, c d, having their usual cut- 

cutters or cuttirg surfaces ¢<'d'. Each of 
these jaw-levers has a lip, /, and the end of 
one meets the end of the other lip just as 
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or just before the two. cutting edges c' di sep- 
arate the wir: or other metal end to be cut 
off by them, tlius closing the space between | 
the said jaw-levers and side plates, in which 
is placed the spring 7, and preventing the en- 
trance into sail space of hard pieces of wire 
or other articles that would clog the pliers. 
‘These lips also serve another essential purpose 
—viz., that of holding the ends of the spring 
from displacement and obviating the employ- 
ment of a separate pin or stud to hold the 
swid spring at one end, as heretofore common. 

-The screws 4, 5, serve as the fulcra for the 
hand-levers g 4, having short arms g! h}, to 
uct upon the ends of the longer arms of the 
jaw-levers and turn them on their fulera to 
close the jaws and bring the cutting edyes 
together. The spring jf opens the jaws the 
instrnt the clasping pressure on the hand- 
levers is relaxed, 

In order to move the jaw-levers equally at 
all times and prevent the jaw-levers and body 
of the phers turning on the handles, [ have 
provided one hand-lever with a prong, .m, 
having a rounded end that enters a rounded 
notch in the opposite lever. This one prong 
and its noteh are always in engagement, and 
so connect the two levers that the body of the 
pliers cannot vibrate on the screws 4, 5, but, 
on the contrary, the two levers may turn each 
on its own pivot, both levers always turning 
the same distance, but in exactly opposite 
directions. This connection between the two 
hand-levers, as described, insures a stiff pair 
of pliers, that can be handled more readily 
and accurately than the old form of cutting- 
pliers referred to, and which are more posi- 
tive as to the movement of the cutting jaws. 
I am aware, in bolt-cutters, where the short 


40 


ends vf the hand-levars are jointed with the 
long ends of the cutting jaw-levers, that a 
series of teeth or cogs have been interposed 
to cause the hand-levers to be geared together; 
but in such bolt-cutters one single tooth and 
notch would not operate to always keep the 
two hand-levers locked together as to their 
movement in unison, «s is the case with my 
one prong, m, rounded at its end and inserted 
within a ronnded Lotch. — 


The claim of the patent I have already quoted— 

By the specification it would seem that the claim is 
intended to be limited to the combination stated, 
in which the gearing or interlocking connection be- 
tween the handles is to be limited to one prong and 
notch in contradistinction to two or more; and the 
lip over the head of the sprig is to be limited to lips 
that are long enough to reach over and join together 
above the spring when the nipper is closed, in contra- 
distinction to short lips, or lips long enough to hold 
the spring in place, but not long enough to bridge over 
it. But in terms the claim of the patent is not so 
limited. 

The claim considered by itself, and unlimited by the 
specification, covers two prongs and notches or cogs, 
as well as one, and it covers short lips over the top of 
the spring as well as long ones reaching together and 
bridging the spring. 3 

Now, if the claim be construed to be for the combi- 
nation, having lips over the head of the spring long 
enough to bridge it, then we do not infringe the patent, 
assuming it to be of any legal force, (which we deny,) 
as we do not now, nor have we ever made any nippers 
having lips long enough to bridge the spring. 

But assuming that we have made the nipper with 
the elongated lips, how is there any invention in mak- 
ing these lips a thirty-second of an inch longer or 
shorter. 
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Hall had these lips over the head of the spring in 
his nipper, Exhibit 20, in January or February, 1879, 
and in that nipper the lips are long enough for all the 
purposes of the nipper. 

Johnson says he conceived the idea of elongating 
these lips to prevent cuttings from dropping between 
the limbs of the spring—a function that was anticipat- 
ed by the transverse pin in the Hall patent of Nov. 
oth, 1878. Thisstatementin Johnson’s patent isa mere 
make-weight to get a patent ; a false pretence, for asa 
matter of fact there never was any need of having the 
transverse pin of the Hall patent or the elongated lip 
of the Johnson patent to keep the cuttings from drop- 
piug between the limbs of the spring, for it does not 
appear by any proof in the case that there ever was any 
objection urged against the nipper upon the ground that 
the cuttings dropped between the limbs of the spring 
notwithstanding the fact that thousands of the rippers 
have been made and used, and in no ease are the lips 
made long enough to come together and bridge the 
spring when the nipper is closed. The testimony of 
Hall upon this point is as follows : 


93 Q. Referring now to Complainant’s 
Patent Exhibit 2d, I read to you lines 33, 
34, 35, 36, 37 and 38, which are as follows: 


‘In the patent above referred to. the 
‘end of wire or other thing cut off by 
“the cutters drops into and injures the 
“spring that opens the jaw levers. This 
‘I obviate by providing each jaw lever 
“ with a lip to cover or bridge the space 
“between the jaws, as the jaw levers are 
“ closed.” 


+ 
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I also read to. you from the same patent, r 
lines 45 to 58, ard part of 59 inclusive: 


“The body of the pliers is composed _ }: 
‘of two side-plates, a 6. These side- 
“plates are fixed together by the screws 
“2 3, 4, 5. Of these screws 2,3 serve 
“as the fulera of the jaw levers ¢, 

“d having at their ends the usual cutters j 
i ‘or cutting surfaces c!, d'. Each of these 
‘jaw levers has a lip 2, and the end of 
“one meets the end of the other lip just 
“as, or just before the two crtting edges 
“cl d', separate the wire or other metal 
“end to be cut off by them, thus closing 
“the space between the said jaw levers 
“and side plates in which is placed the 
“spring f, and preventing the entrance 
‘into said space of hard pieces of wire 
‘or other articles that would clog the 
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“ pliers.” 


1 State, if you please, how many nippers you. 
E have made for yourself individually, and 
e how many nippers the Interchangeable Tool 
Company has made, in which the ends of the 
two lips came together forming a bridge 
over the spring, as stated in the quotation 
from the specification I have just read. 

A. I can answer from knowledge only 
from the first day of January, 1880, up to 
the present time, that I have not individu- 
ally, nor as an officer of the Interchangea- 
ble Tool Company, made any nippers as de- 
gy scribed. Nor do I believe that any were 
3 made prior to that date. 

a 94 x-Q. Please to examine Complainant’s 

Exhibit 3d, and state, if you please, whether 
ES | the two lips in that nipper come together as 
P stated in the quotation I read from the 
patent. 


2 ee Coe - ————h ee Ya SS 


fey 


; 
i ee ee 


: 
| 
: 
7 
| 
; 
| 


43 


A. They do not. 

95 Q. Please to examine Defendants’ Ex- 
hibit Hall Nc. 2 Nipper, and state, if you 
please, whether the ends of the lips in that 
nipper come together when the nipper is 
closed. 

A. They do not. 

96 Q. In the manufacture of these nippers 
is it in any way material that the lip over 
the head of the spring be made longer than 
one side of the spring is thick ? 

A. It is not, 

97 Q. At the time that you had Jenckg 
Model Nipper made and the projections put 
over the upper end of the spring, as you 
have testified, were the projections over the 
end of the spring in that nipper long 
enough to serve every practical purpose in 
the manufacture of the nippers ? 

A. Yes. 

98 Q. State, if you please, who directed 
the projections to be put over the upper 
end of the spring in the Jencks Model. 

A. I directed Moses C. Johnson to doso. 

145 R-d Q. I place in your hands Com- 
plainant’s Exhibit 5th. Please examine aad 
state what difference there is, if any, in the_ 
construction of this from Complainant’s Ex- 
hibit 3d ? : 

A. There is a considerable difference in the 
thickness of the lip over the spring. The cut- 
ting edge is a little heavier on Exhibit 5th 
than Exhibit 3rd. The lip holding the spring 
in Exhibit 5th doesn’t project as high as it 
does in Exhibit 3rd. 

146 R-d Q. Are those differences essential 
in the construction of the nipper ? 

A. I think one nipper would operate as 
well as the other. 
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Now plainly there is no patanteble improvement in the 
elongation of these lips for the reason that such elon- 
gation is entirely useless. 

The so-called improvement is not used by us, nor is 
it used by any one. If it were desirable to close the 
space between the limbs cf the spring, it is readily 
done by milling a shallow seat for the springs, so that 
the two limbs wiil come together when the nipper is 
closed as shown in Defendants’s Exhibit Vivarttas 
Model ;_ but how is there any invention in cutting the 
spring seat shallow instead of deep, the object to be 
accomplished being old. Such a change would sug- 
gest itself to any mechanic of ordinary skill. Mani- 
festly the length of the lips are long or short, acecord- 
ing as the spring seat is cut deep or shallow, and man- 
ifestly there is no invention in cutting it deep instead 
of shallow, unless there is some new and useful object 
to be attained by the change, and not then if the change 
be such as to suggest itself to any skillful mechanic in 
the ordinary pursuit of his trade. So, too, as to the 
gearing between the handles of this nipper. It is 
nothing more than a section of two cog wheels, the 
fulera of the handles being the centre of the wheels ; 
and whether there is one tooth in each section or two 
or more is utterly immaterial in any practicable or pat- 
entable sense. | 

_The pin gearing or connection, such as Hall had put 
between the handles of his nipper by way of experiment 
to illustrate the working of a cog connection, is an old 
and well known method of making gearing, as is also 


the method of milling the cogs in the solid metal. The 
vne is an exact substitute for the other and both are 


older than either Hall or Johnson, as appears by de- 
fendant’s expert (See Defendant’s Exhibit Willis’ 
Principles of Mechanism, and the testimony of Vivart- 
tas). 

Upon this point the witness Vivarttas testifies as 
follows : 


A. My name is Aloha Vivarttas ; am forty- 
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nine years of age; reside at the corner of Hil 
and Spring streets, West Hoboken, N. J. ; am 
an architect and engineer. 

2 Q. What, if any, experience have you had 
in designing and making cog gearing? _ 

A. For thirty years I have been drawing 
and making machinery of various kinds ; and 
within that time I have had occasion to make, 
and have made; gear of various sizes and de- 
scriptions—I mean that I have designed and 
drawn gear and gear teeth; have made the 
the same practically in the shop. 

3 Q. I place in your hands a cutting nip- 
per, being Defendants’ Exhibit Hall’s No. 2 
Nipper ; please to examine it, and especially 
the connection between the two handles, ani 
state how that connection differs, if at all, in 
substance from a cog connection, such as is 
made by the meshing of two ordinary cog- 
wheels ? 

A. The two handles of thig exhibit are con- 
nected by three teeth—one of them beirg in 
one handle, engages between the two on the 
other handle in the same manner and subject 
to all. the same laws of motion, and in its best 
and its most practical form, governed by pre- 
cisely the same principles as one tooth of an 
ordinary spur gear engaging between two 
teeth of another. 

4 Q. Suppose that one of the teeth making 
the connection. between the two handles of 
that exhibit be broken out, how would you 
repair it, so as to make it operate precisely as 
it does now ? | 

A. There are two methods of making such 
repairs that are common in the shops; by 
one method we should cut a groove, of a dove- 
tail form, in the body of the metal where the 
tooth was broken off, and make a new tooth 
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of the same furm as the original, and having 
a dove-tail projection on the back, fitted and 
driven into the dove-tail groove described. 
By the other method, which is commonly used, 
we should drill one or more holes in the place 
where the tooth was broken off,and driving 
screwing pins in such holes—should then form 
the outer end as nearly as possible to the 
form of the original tooth. 

5 Q. How long have these methods of re- 
pairing cog-gearing in the shops been prac- 
tised, to your knowledge ? 

A. In my experience, thirty odd years. 

6 Q. Iplacein your hands now another nip- 
per, marked Defendants’ Exhibit No. 20. 
Please to examine the gear connection be- 
tween the handles of this exhibit, and state, if 
you please, how it differs in principle, purpose 
and practice from the gearing in Defendants’ 
Exhibit Hall’s No. 2 Nipper. 

A. In principle and purpose I tind no dif- 
ference. In practice there is a slight differ- 
ence in the method of construction, the tools 
used, ete. 

7 Q. I place in your hands now another 
nipper, marked Defendants’ Exhibit Hall’s 
Pin-and-Hole Gearing. Please to examine 
the gear connection between the handles, and 
state how it differs, if at all, in principle, pur- 
pose and practical operation from the gearing 
between the handles in Defendants’ Exhibit 
Hall’s No. 2 Nipper. (Nipper referred to 
here, is nipper made in 1884, for illustration.) 

A. The only difference in the principle is 
in the fact that.there is a side guide supplied 

by the sides of the hole in which the pin en- 
gaged, that prevents one handle from being 
taken off its fulerum without the other. Both 


handles must be removed at once. In the. 
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purpose there is apparently no difference. 
This is a crude method of obtaining the same 
result. In the practical operation this is 
equivalent to portions of two gear where two 
teeth of onvw gear have been cut off at the 
sitch-line, and the one tooth of the other 
year is reinforced by the metal of the body of 
the handle up to the pitch-line. 

8 Q. Referring to the different forms 
of gearing between the handles of all threé 
of the exhibits shown you, state whether 
each of them illustrates different forms of 
gearing well known in mechanics. 

A. They do. 

9 Q. How long have you known such forms 
gearing in use ? 

A. Thirty odd years. 

10 Q. I place in your hands a book entitled 
Principles of Mechanics, by Robert Willis, 
M. A.; F. R. S., published by Longmans, 
Green & Co., London, 1870. Please take it 
and state if you find the different forms of 
gearing in this jbook contained in these sev- 
eral nippers. 

A. I find on page 45 a gear made by cogs 
inserted into holes, in general construction 
agreeing with Defendants’ Exhibit No. 20. 
Also on the same page illustrations of gearing 
similar to Defendants’ Exhibit Hall’s No. 2 
Nipper. On page 51 [I find an illustration of 
two wheels, the teeth of one wheel being made 
by pins inserted and projecting from the face 
of the wheel, which pins engage in holes in 
the face of another wheel. This is as near 
the style of Defendants’ Exhibit Pin-and- 
Hole Gearing as a mechanic would naturally 
make in using wood in the place of the iron 
of the exhibit. : 
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appear that he claims to have invented tne gearing be- 
tween the handles of the Hall nipper unless such gear- 
ing consist of one tooth and notch. In his testimony al- 
ready quoted, he says (x-Qs. 262 to 268, and 276 to 280) 
that at about the time he made Model C he put a pair 
of handles in the Jencks model, having a cog gearing 
consisting of two or more teeth concentric with the 
handle fulcra, forming a cog connection between the 
handles, and he does not know whether he did this be- 
fore or after he male Mo lel C. But he says, however, 
that the Jencks model hs nothing to do with this inven- 
tion,which, he says, in effect consists, not of a cog gear- 
ing between the handles, but of one cog and notch in- 
stead of two or more. Surely there is no invention in 
that. and if there is it does not appear that Johuson 
made it, for by the testimony of Adams, one of the 
complainant’s witnesses, it appears that he made i it and 
not Johnson. Adams says : 


24 Q. Did you ever make any model show- 
ing your attempt to improve the nipper then 
made by the Interchangeable Tool Company, 
nnd when did you make it ? 

A. I did in the Spring of 1879; this is the 
model I refer to. 


Model ‘offered in evidence and marked 
Complainant's Exhibit, Johnson’s Exhibit 
dD. J. iE. B., Sp. Ex’r., 20 June, 1884. 


26 Q. Give the dates, as nearly as you can 
recollect, when this model was commenced 
and finished. 


A. I should say in the month of May, 1879. | 


Q. Did yeu do all the work on it yourself ? 

A. I did not; Thomas Conners filed the 
pieces up to the lines which I laid out, I mak- 
ing the teeth which connect the handle 

31 Q. Do you not know whether or not 
Moses C. Johnson, at or about the time you 
made Complainant’s Exhibit D. made another 
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model showing improvements on the com- 
pany’s nipper ? 

A. He did afterwards; he was at work on 
the model at the time but completed his 
model after I made mine. 

33 Q. Please examine the model now shown 
you and state if you know what it is and 
who made it, and when ? 

A. It is the model nipper made by Moses 
C. Johnson in the month of May, or there- 
about, 1879. 


Model offered in evidence and marked 
Complainant's Exhibit Johnson’s Exhib- 
it C. J. E. B., Sp. Ex’r., 20 June, 1884. 


32 Q. How do you know that Johnson 
made this model, and what was it made for? 

A. I told him to make it and I saw him to 
work on it. I furnished him the brass for 
the handles. | 

34 Q. When vou say you told him to make 
it what words did you use in speaking to 
him ? ee a 

A. I told him we must have a new model. 
Then we talked of some changes; I showed 
him my Exhibit D, he went on and made the 
model, and occasionally came for sanction and 
direction. : 

35 Q. What direction did vou give him ; 
state the words ? 

A. I said “Take that model of mine and 
change those teeth that imterlock the handles 
so as to make the interlocking with one 
operation or one cut.” 
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325 x-Q. I read to you from the same depo- 


sition 


questions and answers 27 to 30, in- 


clusive ? 
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“97 Q. Was or was not this model, 
Exhibit C, the first you ever saw which 
was provided with the two lips coming 
nearly or quite together in front of or 
above the end of the spring ? 

“A. It is the first and only one I ever 
saw. 

“28 Q. State, if you kuow, whose in- 
vention the placing of these lips upon 
a pair of nippers was ? 

“A. Moses C. Johnson's. 

“29 Q. Will you please further ex- 
amine model, Exhibit C, and state 
whether or not this is the first model 
or nipper you ever saw to which the 


‘handles were interlocked by means of a 


stud or projection in one handle work- 
ing into a socket or depression in the 
other ? 

“A. It is. 

“« 30 Q. State, if you know, whose in- 
vention that construction is and what 
led to it? 

“ A Moses Johnson’sinvention. I told 
Mr. Johnson to take the model Exhibit 
D, and so construct the interlocking 
arrangement as to make it with one 
cut. This model, Exhibit C, was the 
“ result.” 


Are the answers to those questions true ? 
A. They are to the best of my recollection. 


329 


x-Q. I read to you from the same depo- 
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| sition cross-questions and answers 98 to 103 
inclusive, as fellows: 


“ Q. Did you ever claim to be the in- 
“ ventor of this nipper ? 

{ | “A. I did not. 

“ 99 Q. Nor any part of it? 

‘‘ A. I claimed to have made some im- 
‘* provements. 

“100 Q. What improvements did you 
‘“ claim to have made? 

‘‘ A. The interlocking of the handles 
“with «a section of gear, ‘ as shown in 
“ Johnson’s Exhibit D,’ also placing the 
“adjustable stop screw in the handle, 
‘‘ instead of a pin through the two plates 
‘‘of the nipper, as shown in Hall’s Ex- 
“hibit 10, and the throwing out of the 
‘“ brass spring block. 

“101 Q. Do you claim to be the in- 
ventor of the gear connection between 
the two handles, as shown by Johnson’s 
Exhibit D? 

‘A. I do not. ae 

“102 Q. What do you mean by saying 
“that you claim to have made the im- 
‘provements of the interlocking gear 
: ‘between the two handles, in answer to 
“ question 100? 

“ A. I claimed to have improved the 
“nipper by applying gearing to it; but 
‘do not claim to be the inventor of the 
“* connection of two handles by gearing. 
‘103 Q. I did not ask you whether 
“you claimed to be inventor of a gear 
connection between two handles, but I 
did ask you, and I now repeat the 
“question, whether you claimed to be 
“the inventor of the improvement 
“ upon the Hall nipper, which improve- 
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52 | : 
“ment consists of the section of cog : 
‘gearing between the two handles, as 
“ shown by your Exhibit D? js 

“A. The idea of a gear comection 
“ between the two handles of the Hall ) 
‘‘ nipper was original with me as far as I | 
‘ know.” 


Are the answers to those questions true? 
A. They are, to the best of my recollec- 
tion. ) Re 


It is clear that Adams thought that Johnson’s con- | 
sisted of one cog and notch in contradistinction to 
tow cogs and two notches, which is simply no invention | 
at all—but Johnson leaves these distinctions out of his ) 
claim, and seeks to cover the whole of Hall’s com- 
bination. 


330 x-Q. I read to you from the same de- 
position cross-questions and answers 108 to 
110 inelusive, as follows: 


108 x-Q. Do you recollect whether you 
“told Mr. Thompson that you were 
“ the inventor of any part of this nipper ? 

‘‘ A. I have always said that I was the 
‘author of improvements in the old 
‘“ nipper, never claiming the gearing of 
“two handles as my invention, only as | : 
“ applied to the Hall nipper. ‘ 

“109 x-Q. That does not answer my | 
question ? 

“A. In the sense that I use the word | 
improvement. ] 

110 x-Q. Did you explain to Mr. 

“Thompson that you claimed any of 

“ the improvements upon the Hall nip- 

“per; and if so, what improvements 
‘“‘ did you tell him you claimed ? 

“A. I did. I had thrown out the 


eo 


dd 


“‘ spring block, which was in the old Hall 
‘‘ nipper, also applied sections of gear to 
“ interlock the handles.” 


Are the answers to those questions true ? 

A. They are, to the best of my knowledge. 

334 x-Q. What do you understand Mr. 
Johnson’s invention to be as applied to this 
nipper ? | 

A. The elongation of the lips over the end 
of the spring in combination with the two 
jaws, two plates, two handles and spring, four 
screws holding the plates together, also a 
stop screw in one of the handles ; I will add 
the handles being connected by prong and 
notch. 

335 x-Q. Do you mean one prong and notch 
in contradistinction to two or more prongs 
and notches ? 

A. I mean one prong and notch, as shown 
in Complainant’s Exhibit Johnson’s Model C. 

336 x-Q. In contradistinction to a gearing 
substantially like that in your model Com- 
plainant’s Exhibit D ? 

A. Yes. 

337 Q. I read to you from the same depo- 
sition cross-questions and answers 268 to 273 

inclusive, as follows: 


“268 x-Q. Now, it appears by your 
‘‘ testimony which I have read to you, that 
** you told Johnson to take the model, Ex- 
“ hibit D,and to construct the interlocking 
‘“‘ arrangement as to made it with one cut, 
“and that Mr. Johnson did so. Now 
‘‘ whose invention was that, yours or Mr. 
“ Johnson’s ? 

“A. The demanding of one cut was 
‘‘mine ; but the shape of the tooth and 
‘ notch and general construction was Mr. 
“ Johnson's. | 
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‘969 x-Q. Please point out what inven- - 
“ tion there is in the shape of the tooth 
“andthe notch beyond what you sug- 
“ gested to Mr. Johnson when you told 3 
‘“ him to make it with one cut; would not | 
“any one who had sense enough to put | 


“two and two together, make it as Mr. 
‘ Johnson did after what you told him? 

‘““A. I consider the design and form of 
“any kind of a machine an invention. To | 
“ the second part of the question, I say, 
«* ¢T think not.’ 

“270 x-Q. Now, Mr. Adams, please to 
“state whether in point of fact the cog 
‘* connection in Model C is made in mak- 
“ing the nipper practically by one cut of 
“ the milling tool ? | 

‘A. One cut upon each handle. 

“ 271 x-Q. Do you recollect whether 
“ or not you had a spring in your model, 
“ Exhibit D? 

“A. I do not, though there might hav 
“ been. : 

“ 272 x-Q. If youdid rot have a spring 
“in the model, why could you have made 
‘the notches in the inside of the jaws 
“ for, just above their fulcra? 

‘A. The notch was made to represent 
‘‘ the place to insert a spring. 

“© 273 x-Q. You observe that the notches : 
“are there ? 

“A. Yes, sir. : | 


Are the answers to those questions true ? ‘ 
A. To the-best of my recollection, they are. 


. ~~ 


According to these questions and answers it appears 
that Adams invented everything in model C but the 
shape of the tooth and notch, and the elongation of | 
the lips over the ‘springs so as to come together. So j 
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that, when Adams gives Johnson credit for the inven- 
tion of model C, it must be understood with the limita- 
tion he has himself pointed out, and these limitations 
should be pointed out in the claim of the patent that 
we might know exactly what the invention is. If the 
patent is intended to be limited to one cog and notch, 
instead of two cogs and notches, and a long lip instead 
of a short one, the claim should say so. 


Adams has no recollection of seeing the drawing of 
the Kennedy nipper (Defendant's Exhibit Drawing of 
Kennedy nipper) at the works of the company (x-Q. 
252 to 256). 


252 x-Q. I place in your hands a drawing, 
marked Defendants’ Exhibit Drawing Ken- 
nedy Nipper. Please to examine it and state 
whether you ever saw it before; and if so, 
when? 

A. Not to my recollection. 

253 x-Q. State whether you ever saw a 
drawing like that, or subst: apes 2 like that 
before ; and if so, when. 

A. Have no recollection of seeing this, or 
any other drawing like it. 

254 x-Q. Did you not, at the time you went 


in the employment of the Interchangeable. 


Tool Company, or within « short time after 
that, and before you put the pins to form the 
gearing in the first pair of handles, see such a 
drawing at the works or office of the fnter- 
changeable Tool Company ? 

A. I don’t recollect that I did. 

155 x-Q. Do you swear that you did not ? 

A. I have no recollection of it now. 

256 x-Q. Do you swear positively that you 
did not get from Mr. Thomas G. Hall, or from 
any of the officers of the Interchangeable 
Tool Company, a drawing showing a gearing 
between the handles of the nipper, with di- 
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rections to go on and manufacture the nipper 
with a gear connection between the handles ? 

A. I swear postively that I did not. 

257 x-Q. Do you mean to swear, that you 
directed the alterations to be made in the 
nipper without instruction from any officer of 
the company ? 

A. I did not give directions how to make 
Model C, in all its particulars. I had no in- 
structions in regard to the nippers; I think 
Mr. Gustam proposed the cut (circular) at the 
top of each plate running down towards the 
handle, on the outside of the plate. 


The testimony of Complainant’s witness Whitllesey 
upon this point is as follows : 


130 x-Q. Do you recollect of seeing about 
the time you went into the employ of the In- 
terchangeable Tool Company, in its shop be- 
fore Model C was made, a drawing of cut of 
what is shown us the Kennedy Nipper, 
showing a cog connection between the han- 
dies such as I now show you ? 


(Witness shown Defendant’s Exhibit 
No. 2, Drawing Kennedy Nipper). 
'A. I think there was a drawing of the 
Kennedy Nipper in the shop. At any rate 
there was a drawing of a nipper, showing the 
handles geared together. I think this is the 
one. 

131 x-Q. Is is not true that the idea of 
gearing the handles of the Hall nipper was 
suzgested by that drawing to your mind and 
to the minds of other workmen in the shop, 
and especially the minds of Mr. Adams and 
Mr. Johnson ? 

A. [ think it was suggested by that draw- 
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ing. We all looked at it,. Johnson, I and 
Adams. We saw the necessity of locking the 
handles together, and that suggested the 
way. 

152 x-Q. Now where did that drawing come 
from, how did it get in the shop ? | 

A. I think to the best of my recollection, 
Mr. Judge brought it in. He was alawyor 
and used to be in the shop very often. 

133 x-Q. Do you recollect of Mr. Judge,-or 
Mr. Hall, bringing in the shop a lead pencil 
sketch of a nipper, or nipper handles, show- 
ing a pip gearing between the handles ? 

A. I have an indistinct recollection of a 
drawing being brought in, but couldn’t recol- 
lect by whom it was brought in or what it 
represented. 

134 x-Q. What if any authority did Mr. 
Hall have as to the management and control 
of the manufacturing business of the com- 
pany? : : 

A. Mr. Gustam was manager ; I don’t know 
what authority Mr. Hall had. He was presi- 
dent of the company, however. 

135 x-Q. Did not Mr. Hall have general 
control of all the work and business of the 
company through Mr. Adams and Mr. Gus- 
tam ? 3 

A. I don’t know what control he had. He 
used to talk a great deal to both of them. 
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As to the lip over the head of the spring, this wit- 

ness says: | 
158 R-x Q. Before Johnson made his tem- 
plate, of which Model C seems to be a bogus 
copy or imitation, what, if any, suggestion 
did you or Mr. Adams make to him about 
putting in the spring and the cog connection 
between the handles ? 
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A. I can’t speak for Mr. Adams. I used to 
think-—I always thought that I suggested the 
putting in that spring with the lip. 

159 R-x Q. Do you mean by that that you 
were first to suggest the lip over the the top 
of the spring ? 

A. That is what I mean. 


And as to the value of the elongated lip, this wit- 


ness says: 


145 R-d Q. I place in your hands Com- 
plainant’s Exhibit 5th. Please examine, and 
state what difference there is, if any, in the 

. construction of this, from Complainant’s Ex- 


hibit 3rd. 
A. There is a considerable difference in 


the thickness of the lip over the spring. The | 


cutting edge is a little heavier on Exhibit 5th 
than on Exhibit 3rd. The lip holding the 
spring in Exhibit 5th doesn’t project as high 
as it does in Exhibit 3rd. 

146 R-d Q. Are those differences essential 
in the construction of the nipper? 

A. I think one nipper would operate as well 
as the other. 


Here we have Mr. Johnson claiming to be the 
inventor of the whole combination. Mr. Adams 
claims to be the inventor of the gearing between the 
handle of the nipper, and Mr. Whittlesy claims to 
be the inventor of the lips over the spring. 

In concluding this point of our case, I call the at- 
tention of the Court to the fact that the patent to 
Hall, of November 5th, 1878, contains all the parts 
and combination of parts contained in the patent in 
suit—excepting the lips over the head of the spring, 
and the cog connection between the handles—and it is 
submitted upon the proofs presented that Hall had 


oe 
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added these two features to his nipper, thus com- 
pleting the combination of the claim before Johnson 
claims to have invented it. 


POINT SECOND. 


My second point is, that the case sought to be 
made on behalf of complainant, is false and fradu- 
lent. 

Johnson swears, as I have already shown (Q. 40), 
that between the tenth and twentieth of May, 1879, he 
commenced and completed a model of his so-called 
invention. Complainant produces this model. It ap- 


pears in evidence as Complainant's Exhibit, Johnson’s 


Exhibit C. 


I propose to show that this model is a fraud ; that. 


it was not made at the time Johnson savs it was; that 
it could not have been made, as Johnson says it was : 
and that it was not used for the purpose alleged on 
behalf of complainant. 

To enable the Court to understand my argument 
upon this point, it is necessary to explain the process 
of making these nippers, and all similar tools, the 
parts of which are mace interchangeable. 

First, there is » model nipper made complete in all 
its parts. From this model nipper, templates are 
made to conform in shape and size exactly to every 
part of the nipper. From these templates there is 
made first the mills to conform exactly to the templates 
in shape and size. ‘There is then made a set of mill- 
ing fixtures, or vice jaws, also to conform in shape and 
size to the templates, the office of the mills being: to 
cut the several parts to the exact form and size of the 
several parts of the model ; and the office of the mill- 
ing fixtures being to firmly hold the several parts dur- 


ing the operation of milling, the mills and milling fix-_ 


tures conforming exactly in shape and size, so that the 
mills can cut close down to the surface of the fixtures 
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without striking them. And to keep the several parts 


of the nipper always the same in size and shape, the 


templates and gauges are- continually tested by the 
model, and the mills and milling fixtures are continu- 
ally tested by the templates and gauges. This arrange- 
ment necessitates a model, a set of templates, mills, 
and milling fixtures for each size of nipper; so that in 
case any of the parts ef any nipper be broken it can 
be replaced by a new part, and sent from the works to 
any part of the country’. 


But before anything .can be done toward the wanu- - 


facture, there must be,a set of dies made of all the 
principa! parts of the ‘nipper, into which the several 
parts are forged, and these dies must be made to con- 
form exactly to the several purts of the model nipper, 
after which they are made, and without which they 
eannot be made. The die sinker must havea model 
to sink the dies by, or they can not be made. That 
is a sing qua non to sinking the dies. 

After the dies are made the forgings are mide by 
driving ,the ‘heated steel with a heavy drop hammer 
into the die ; ; the forgings are hence called 
‘“drop-forgings ” and all of which, for any given part 
and size of nipper, ure exactly alike. 

Now, before Johnson went in the employ of the In- 
terchangeable Tool Co. the company had caused a set 
of dies to be made for its No. 2 Nipper. Into these 
dies there had been a number of forgings made for 
this size of nipper, these dies having been made from 
a model made for the company by the witness Crane, 
some time in the Summer of 1878. But this model 
was not satisfactory and the company determined to 
have a new one made, and employed J. H. Jencks & 
Co. to make it. Johnson being then in the employ of 
J. H. Jencks & Co., was assigned by them to make this 
model for the Interchangeable Tool Co., and it was at 
the works of J. H. Jencks & Co., that Hall first met 


Johnson, Hull going there to have the model madeand | 


supplying Johnson with the forgings out of which 
Johnson made it. This model is termed in this case 
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the “Jencks Model.” Now Adams, a witness for 
complainant, swears (in answer to x+-Q. 222 to 224) that 
at the time he went in the employ of the Interchange- 
able Tool Company they had a lot of the old forgings 


made for the No. 2 Nipper, consisting of jaws, 


handles and plates, and that these forgings were con- 

demned and sold for scrap, because they were wrong 

in shape and size and were drilled in the rough state. 
Adams says : 


= 


222 x-Q. At the time you went in the em- 
ploy of the Interchangeable Tool Company 
were there anv of the old forgings there in- 
tended for the No. 2 nipper, and if so, state 
what forgings there were ? 

A. There were jaws, handles and plates. 

223 x-Q. What was done with them ? 

They were condemned and sold for 
scrap. | 

224 x-Q. Why were they condemned and 
sold for serap ? 

A. Their size and shape were wrong, and 
most of the jaws were drilled in the rongh 
state—and perhaps the handles. 


Hall, in answer to Q. 119 to 120, says that the Jenck’s 
Model Nipper was made out of these old forgings and 
that Johnson dove-tailed a piece in the shank end of 
the jaws, the forging being too short to make the jaw 
lever of the model long enough. Adams also, in an- 
swer to x-Q. 218 to x-Q. 222, swears to the same fact ; 


‘as doves Johnson also, in answer to x-Q. 251 and 259. 


Hall says 


119 Q, You have stated in a previous an- 


swer that when the Jenck’s Model Nipper was 
made you furnished Mr. Johnson ‘the forg- 
ings out of which that nipper was made ; now 
state, if you please, which dies those forgings 
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were made in, out of which Mr. Johnson 
made that model. 


A. The first or original set of cies. 

120 Q. In making the Jenck’s Model, what 
if any, alterations did Mr. Johnson make in 
the forgings ? 

A. He dove-tailed a piece of metal on to the 
end of the shank of each jaw, for the purpose 
of elongating it. 


Adams says : 


218 x-@. Do you recollect of Mr. Johnson’s 
dove-tailing a piece in the shank of the 
Jenck’s Model so as to lengthen out the old 
forging ? 

A. There was a piece dove-tailed in. 

219 x-Q. Why was a piece dovetailed in ? 

A. I have no knowledge only from hearsay. 

220 x-Q. What did you hear said, and from 
whom did you hear it ? 

A. I heard that the old forging was too 
short at the shank, and that it was lengthened 
by dovetailing a piece in. I heard it from 
Mr. M. C. Johnson. 

221 x-Q. Do you not know of your own 
knowledge that the old jaw forgings were too 
short ? | 7 

A. I think they were. 


Johnson says : 


251 x-Q. What alteration did you make in 
the parts or any of them that Hall furnished 
you to make the nipper of ? 

A. I made the long end of the jaw lever a 
trifile longer by dovetailing a piece on to the 
end. | 
252 x-Q. What was the piece you dove- 


. 
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tailed on to the end; was it brass, or iron, or 
steel ? 
A. Steel. 

Here we have the concurrent testimony of Johnson, 
Hall and Adams that the Jenck’s Model was made out 
of the old forgings ; that the shank of the jaw lever 
was too short and that Johnson, to make it the necessary 
length, had to dove-tail a piece of steel in the end of 
the forgings. . 

Referring, now, to Jolinson’s Exhibit C, Jolinson says 
(Q, 36 to 39) that he made the handles of this model 
out of some materials furnished by Adams out of 
his private chest, and that he made the other parts of 
the model of material picked out of the refuse in the 
Interchangeable ‘Tool Company’s shop ; and in answer 
to x-Q. 261, p. 156, he says he made the jaws of this 
model out of the old jaw-forgings he found laying 
around the shop of the company. Whittelsey swears to 
the same fact (x-Q. 90 and 91). 


Johnson says: 


36 Q. Where did you get the material for 
making the handles of this model nipper? 

A. Mr. J. M. Adams gave me the material 
from his private tool chest. 

37 Q. State, if you know, what the stamp 
was, part of which shows on one of the han- 
dles. 3 
A. I do. It was the stamp of an Alarm 
Register Company. This register was for 
conductor's use. 

38 Q. Was it on the material before you 
made the handle? 

A. It was. 

39 Q. Where did you get ‘the material for 
other parts of the nipper ? 

A. They were picked up out of the refuse 
matter or material belonging to the Inter- 
changeable Tool Company. 
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259 x-Q. Which part of this model Exhibit 
C, did you make first ? | | | 
A. I think I made the brass {handles first. 7 
260 x-Q. After you had made the brass han- 
dies, how long was it before you made the 4 
jaws, or fitted the jaws to the handles ? wis 
A. Directly after. | 
251 x-Q. And you made them, you say, out 
of some old jaws which you found lying around f 
in the shop ? 3 
A. That is what I said. 


Whittelsey says :-— _ 

89 x-Q. Referring now to Johnson's Model 
Exhibit C, did: you assist to makeit; and if 
yea, what did you do towards the construc- 
tion of the model ? 

A. Lassisted. It consisted in filing off the 
cheek pieces of the two jaws ? 

YO x-Q. What were the jaws of that model 
made of ? 

A. Made from a couple of old forgings we 
had in the shop. | 
91 x-Q. Made in the the dies before they 

were altered ? 

A. I suppose so. They were jaws for the 
nipper, forged before I came there. 

92 x-Q. In making this model were they 
re-forged in any way before you filed of the 
cheek pieces ? 

A. I have no recollection of their having 
been. o 

93 x-Q. Having filed off the cheek pieces 

would you not recollect whether these jaw 7 : 
forgings had been in the fire and re-forged, so 7 
as to enlarge them ? 

A. I don’t recollect of their having been. I as 
don’t think they ever were, in fact. : 


i 
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_—_ 


Now, I call your Honov’s attention to the fact that 


there are no pieces «dove-tailed in the jaw-levers of 


this model C, for the purpose of lengthening them, nor 
for any purpose. And yet these jaw-levers, Johnson 
says he made of the same furgings, or forgings made 
in the same dies, in which the jaws of the Jencks model 
were made. Bnt if there was not material enough in 
the old forgings for the Jencks model, how is it that 
there was material enough in these same forgings for 
this model? The jaw-levers of this model are quite 
as long as were those of the Jencks model, as is evi- 
denced by the Defendant’s Exhibit Templates, one of 
which Whittelsey swears (x-Q. 107 to 109) was made 
to fit the back of the jaw-lever of the Jencks model, and 
which Hall swears (Q. 159 to 160) were made to con- 
form exactly witli the Jencks model. 


Whittlesey says : 

107 x-Q. When you made the templates of 
No. 2 nipper, to what model did you make 
them conform ? 

A. I started and made a complete set for 
the Jencks Nipper first, and we afterwards 
abandoned the inside of the Jencks nipper, 
and made the template to conform to the in- 
side of the jaw of Exhibit C. This relates 
exclusively to the jaws. 

108 x-Q. The template that you made to 
conform to the inside of the jaws of Exhibit 
C, did it fit the form of the jaw exactly when 
you made it? | 

A. It probably did. I would make a tem- 
plate as close as I could. | 

109 x-Q. And isthe same true as to the 


templates you made to conform to the out- 


side of the Jencks Model nipper ? 
A. It is. 
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Hall says: 
159 Q. Please to examine the templates 
now shown you, and state if you know what 


they are ? 
A. They are the jaw templates for the No. 


2 nipper belonging to the Interchangeable | 


Tool Company. 


Templates offered in evidence and 


marked Defendants’ Exhibit Templates, 


J. E. B., Sp. Exr., April 3d, 1884. 


160 Q. State if you know by what model 
these templates were made ? 

A. The model known as the Jencks Model, 
about which I have testified. 

161 Q. State who made these templates ? 

A. They were made, to the best of my 
knowledge and belief, by Mr. E. A. Whit- 
tlesey. 3 


Upon cross-examination, Johnson’s attention being 
called to these facts, he:attempted to explain them by 
saying that in making the jaws of model C he used the 
file only, and:that he removed as little stock as possble 
from the outside of the jaw-lever, leaving at the same 
time as much as possible on the inside; and that it 
was possible that he might have heated and drawn 
them in the fire. But upon being pressed, he would 
not swear that in fact he did heat and draw them in 
the fire (Johnson x-Q. 330, above quoted), and unluck- 


ily for the whole theory of his answer, there was no | 


surplus stock anywhere in the jaw-lever to be utilized 
in the manner he suggested. The forging was too 
small as a whole. It was too narrow and too short. 
He could by no possibility make one end of the jaw- 
lever long enough without making the other end too 
short. In making a model nipper it was absolutely 
necessary to maintain the proper relative proportion, 


which he could not do by changing the relative posi- — 


tion of the pin on which the lever swings, for in that 
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case, either one end or the other of the lever 
would be too short, and Johnson’s suggestion that 
he may have heated the lever, and drawn it down 
in the fire is effectually disposed of by the tes- 
tim>»ny of Whittlesey above quoted (x-Q. 89 to 
93) who says that he assisted Johnson to make this 
model C by filing off the cheek pieces of the jaw- 
levers, after which there certainly could be no material 
to draw down in the fire. And this witness says he 
does not think they were drawn down in the fire; at 
all events, he has nofrecollection of it being done. 
Johnson attempts further to explain this difficulty 
by saying that in making the Jencks model nipper he 
was furnished with old forgings in which the hole for 
the fulera was already bored, whereas in making model 
C he selected forgings that had not been thus bored. 
But as I have already shown, the forgings being too 
short as a whole, he could not change the relative 
position of the fulera holes without making ene or the 
other end of the levers too short, and moreover, it is 
not reasonable to believe that in making the Jencks 
model Johnson would have gone to the trouble of 
dovetailing » piece on the end of the lever, when, by 
simply getting « set of forgings that had uot been 
drilled, he could obtain the necessary length without 


resorting to that troublesome expedient. The com-_ 


pany had hundreds of these old forgings at the time 
Johnson made this model, as sworn to by both himself 
and Adams, and it is incredible that Johnson would 
have patched his work when he could have avoided 
itas well asnot. Skillful workmen do not patch when 


they have the means at hand to avoid it. The truth 


is, it was simply impossible to make model C out of 
the old forgings. They were not only too short, they 
were also too narrow. There was nothing like stock 
enough under the throat to form the long lips over the 
top of the spring-seat, that appear in the model Exhib- 


it C, (p. 167, Q, 338; Whittlesey Interference Record, — 


p. 125, Q. 136 to 138.) It is incredible that the 


company would have gone to the expense of having 
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a new set of forging—dies made if the. old forgings 
were long enough, as they certainly were if the jaws 
of Exhibit C were made from them. 

‘Another evidence of the fraudulent production of 
this model is found in the fact that the templates of 
the No. 2 nipper do not fit it. Those templates ap- 
pear here as Defendant's Exhibits Templates. Hall 
identifies them (Q. 159 to 161) xs the company’s No. 2 
gages, and says that Whittlesey made them, and that 
they were made to conform exactly to the Jencks 
model nipper as altered. Whittlesey recognizes them, 
and admits that he made them, and says he-made 
one of them to fit the outside of the Jencks model, 
and the other to fit the inside of model C, and that 
they were made to fit the model accurately. But he 
admits that they do not now fit the jaws of model C, 
and says that either | ‘the jews or the templates are 
not the same. 

This witness bistsig for complainant, attempts to 
throw some doubt upon the genuineness of these tem- 
plates; but he finally admits, (R-x-Q 157), upon trying 
them on Complainant’s Exhibit 3d, that the company’s 
No. 2 nippers are evidently made from these templates, 
and ought, therefore, to fit exactly the jaw-levers of 
Model C. But they do: not fit these jaw-levers, showing 
_ conclusively, as I think, that the templates were not 
made from that model, and that the model is an impo- 
sition and a fraud, made by Johnson after he left the 
employment of the company, for the purpose of the 
interference, and sworn to by himself and his fellow 
workmen at the instigation of the complainant, Thomp- 
son, to cheat the Interchangeable Tool Company out 
of its patent. : 


The witness Whittlesy testifying upon this point, 
Says : a 
94 x-Q. When that model (Ex. C) was orig- 
\ | 
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inally made, to what side plates were thejaws 
originally fitted ? 

A. To the Jenck’s Nipper Model side 
plates. 

95 x-Q. And did one of the side plates of 
the Jenck’s Model Nipper originally make a 
part of that Model Exhibit C? 

A. It did. 

96 x-Q. Does that some side plate made a 
part of that same model now ? 

A. No. 

97 x-Q. Do you wish to be understood as 
saying that the handles and jaws of Johnson’s 
Model Exhibit C, were originally fitted to one 
of the side plates of the Jenck’s Model Nip- 
per, and that one of the side plates Jenck’s 
Model Nipper originally formed a part of 
the model made by Johnson, and known 
here as Exhibit C? | 

A. To the best of my knowledge and belief 
it did. 

98 x-Q. Did you make the templates of the 
new No 2 nipper ? 

A. I did, 

99 x-Q. Would you recognize them if you 
saw them ? 

A. I think I should. 

100 x-Q. I hand you Defendant’s Exhibit 
Templates. Please state if you recognize 
them as the templates you made for the No. 
2 Nipper ? 

A. I think they are the ones I made, and in 
the same condition as when I made them. I 
would not swear tothe inside templates. It 
is very much like it, but after five years, I will 
not swear to the identy of it. It looks like 
my work. The outside one Iam Se soe cae is 
mine. 

101 x-Q. Why do you think the inside one 
is not yours also. Have you tried it on any 


one 


. ase, : Ss. 
. ry 
re” ah ieee MRIS UI Pia “A my 
PLE PA INIT | LG OL IBID SOLO SET NRE LOO RIS IRE Ct 
etyg eA - pea LMP : » ir 


9 ms 9 


tna 


ERI TO LI OND I TL ENE ITI PEIN ET I TE TE TT TE I TR LE EE FF RE RE NR Oe a esa 


Hi 
Ht 
! 

| 
' 

| 
} 

i 
| 
fH 

| 
a 
j 
i 


re woe ete mn pies arin Moonta ene ibe niches cailoatr arom ky. 9 aaeennns ah tbaniotage 
CEE ee RI a a” Soe UN a Rane ai hing cote eS i ie Re var sot a cit dak athe a een Peso Sine 
ESTER Rees Piped Ake Taam ch Lana ER, 2. per ees Ie eae Re Ra 


Shenton 


ERP Pte OA 


roe ol coe ee ee 


SR 


DLL OER 


SEES LAL EE EE EL LEIS ARE IT ERE IN LSI A EB EFS 


RARE 


aya eee tet ters 
te se Side phe, 


10 


of the jaws of the No. 2 nipper, that makes 
you think that it may not be the templates 
that you made ? 

A. That is the reason why I think it is not. 
I have tried it‘on a jaw that was milled with 
the first set of mills when they were new. I 
should say that is what produced the doubt. 

102 x-Q. Hawe you the jaws with you upon 
which you tried these templates, and if yea, 
will you please’ produce them ? | 

A. Ihave and do produce them. I have 


two ; one has the first two cuts,and the other - 


one is completed. 


Defendant’s counsel offers the jaws in 
evidence, and the same are marked De- 
~fendant’s Exhibit Whittlesey’s jaws, J. 
KE. B. Sp. Ex’r. 4, 22 July, 1884. 
Complainant’s counsel notes that wit- 
ness had kept these jaws as samples of 
the work, and he will call for their pro- 
duction orf the trial. 


103 x-Q. Please take these jaws and mark 
them for identification ? 

A. I have marked said jaws with the letters 
“EK. A. W.” for identification. 

105 x-Q. When was the jaws of Exhibit C 
fitted on to the side plate that now makes a 
part of that model ? 

A. I don’t know. 

106 x-Q. Did that side plate make a part of 
Exhibit C during the time that you were in 
the employ of the Interchanzeable Tool Com- 
pany ? ; 

A. I don’t remember ever having seen it 
(the handle and jaws) assembled on that 
plate while in the employ of the Company. 

121 x-Q. You have expressed some doubt 
as to whether fhe templates for the inside of 
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the jaw is the same template that you made. 
Can you swear that it is not the same tem- 
plate you made ? 

A. I cannot. 

122 x-Q. If it is the same template that 
you made, and you fitted it to the inside of 
the jaws of the Johnson Model it would fit 
that model exactly, would it not ? 

A. It would be a close fit. 

123 x-Q. Please to try the templates (De- 
fendant’s Exhibit Templates) on the jaws of 
of the Johnson Model Exhibit C, and state 
whether it fits it closely. ? 


(Witness tries the said jaws on tem- 


plate.) 


A. It fits pretty near, but it does not fit as 
close as I should fit a template. 

124 x-Q. Upon your examination of these 
jaws, and upon trying the templates upon 
them, is it your opinion that either the tem- 
plate is not the same template that you made 
or that the jaws are not the same jaws to 
which you fitted the template ? 

A. It is either a different jaw, or this is not 
the template I made. 

147 R-d Q. Please compare the jaws of Ex- 
hihits 3rd and 5th, with Defendant’s Exhibit 
Templates, and state which fits the closest ? 

A. Exhibit 3rd fits the closest. 

148 R-d Q. To what degree ? 

A. Almost a perfect fit on Exhibit 3rd. 
The other one seems to be considerably off 
away from the guage. 

149 R-d Q. How do they compare with 
Complainant's Exhibit C 

A. One of the jaws on Exhibit C fits it 
very nearly ; the other does not. Neither one 
of the jaws of Exhibit C fit the template as 
well as Exhibit 3rd does. 
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1:0 R-d Q. Why do the jaws of Exhibit C 


differ? Can you tell ? 

A. I don’t know the cause of their differ- 
ing. One may have been filed more, or been 
machined, or something. 

157 R-x-Q. Upon.trying the templates up- 
on Complainant’s Exlnbit 3d, assuming that 
uipper to have been made by the Interchange- 
able Tool Company, is it not your opinion 
that the templates Defendant’s Exhibit Tem- 

- plates, are the templates, by which the com- 
pany’s No. 2 nipper is made ? 

A. They fit it very close; I should say the 
mills were made by that template for the jaws. 


The Complainant’s Exhibit 3d_ is the so-called in- 
fring nipper ;it was made by the Interchangeable Tool 
Company. The tem plates of their No. 2 nipper fit it 
exactly, but they do not tit Model C, showing couelu- 
sive that the templates are the same and that Model 
C is a fraud. | 

Auother evidence that this model is bogus:is found 
in the fact that it is not such a model as the die-sinker 
could use in sinking the company’s new dies. 

These dies were made by a man named Kennelly 
at the works of the Cuolt’s Patent Fire Arms Manu- 
facturing Company, who is produced here as a witness. 
- He swears (Q. 15 and 16) that he made the dies from 
a model of a completed nipper, brought to him by 
Hall, and that (Q. 25) he! never saw model C until the 
day he gave his testimont in the interference, and could 
not, therefore, have asedlit sinking the dies. 


Testimony of Kennelly. 


15 Q. Please jto state whether or not that 
model has a cog connection between the 


handles. . : 
A. The model had what we considered a 
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male and female handle; it had a tooth con- 
nection tketween the handles ; the same forg- 
ings intended to make both male and female 
handle. 

16 Q. State whether or not that model was 
the model of a complete nipper, or the modei 
of the handle only ? 

A. I have seen the model of the complete 
nipper before the superintendent instructed. 
me to anneal the dies and re-sink them ac- 
cording to Mr. Hall’s directions. 

25 Q. Please to look at this model, marked 
Johnson’s Exhibit C, and state whether you 
have seen it before to-day ? 

A. No, sir; I have not. 


This so-called model C is really not a model in any 
proper sense. It is really nothing but a mere template 
of which a die-sinker could make no use. He must have 
the completed model or duplicate of it, to fit his die 
by. Now, itis certain that Kennelly did make these 
dies , that he did have acompleted model to make them 
by, and that he did not make them from model C. 

Another evidence of the fraudulent nature of this 
model is found in the fact that the model itself bears 
the most conclusive evidence of having been milled in 
the mills and milling fixtures of the company’s No. 2 
nipper, which it could not possible have been if it were 
made before these mills and milling fixture were made, 
as it must have been if it were the model of the com- 
pany from which its templates, mills and milling fix- 
tures were made. 

Hall, (Q. 164-167), Whittlesey, (R-x-Q 156) and 
Kennelly (x-Q.27), all swear that at least one of the 


_jaw-levers of model C has been through the milling 


tvols. Now, it is certain that the jaws of this model 
could not be milled before the mills and milling fixtures 
were made. And if the model was made as, and at the 
time Johnson and complainant’s witnesses say it was, 
it could not get through the mills at all. 
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It is certainly true that one of these jaws, at least, 
has been milled, and it is equally true that it has been 
milled in these fixtures (Defenlant’s Exhibit Milling 
Vise Jaw), they being thp No. 2 milling fixtures of the 
company. Thatis apparent upon mere inspectiou, and 
is sworn to by both Hall and Whittelsey. And Hall, 
(. 166, swears, as is manifest npon mere inspection, 
that these jaw levers could not be milled on their 
edges in their present condition, for the reason that 
they could not be held in the milling fixtures during 
the “peration of milling ; ‘the lever being too thin for 
the milling fixture to clamp, and hold, the cutting end 
of the lever being wholly unsupported for the action of 
the mills. Now, it is perfectly plain, that unless these 
jaw levers cau be firmly ‘held in the milling fixtures 
they cannot be milled. And that the jaw levers of this 
model cannot be so held in these fixtures is equally 
plain, for the reason that: they are two thin to fill the 
jaws of the fixtures. 

These fixtures are made to hold the jaw forgings in 
their rough state, the jaw levers being milled first on 
their edges and then or their sides. ‘The cheek pieces 
of the jaws fit the form of the fixtures, by which the 
lever is firmly supported from end to end while being 
cut by the mills. Butif the cheek-pieves be cut off, as 
in this model C, it is clear that there is nothing to sup- 
port the cutting end of the lever ; and if the lever be 
cut down on its sides to:the finished size before the 
edges are milled, the fixtures will not hold it, because 
it is too thin to fill the jaws. It follows, therefore, that 
after the jaw levers of this model C were made they 
could not be put into these fixtures and a cut taken off 


of them with the milling tools, so as to leave the mill- 


ing marks now plainly apparent upon the jaw lever. 
And it follows, also, that this model could not have 

been made as, and at the ‘time Johnson says he made 

it, and have on it these marks of the milling tools. 
Hall upon this point testifies as follows :— 


A. One of the jaws has certainly been mill- 


e& 
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ed by a gang of mills used for milling the jaws 
of the No. 2 Nipper. The milling marks are 
plainly visible on the jaw. 

165 Q. Please to produce the milling vise 
jaws in which the jaws of your No. 2 Nipper 
were milled down to Octoter, 187% ? 

A. I now produce such milling-vice jaws, 
being the same vise jaws as were in evidence 
in the interference case, as Hall’s Exhibit No. 
19). 

Vice jaws offered in evidence and 
marked Defendant’s Exhibit Milling-vise 
Jaws J. E. B. Sp. Exr., 3 Apl., 1884. 


166 Q. Please to try the skeleton jaws of 
Johnson’s Exhibit C, in these milling-vise 
jaws, and state whether, in your opinion, they 
have been milled in those vise-jaws, and give 
such reason as you may have for any opinion 
you may express. 

A. In their present shape they could not 
be milled in vise-jaws. They have been filed 
down sinee the milling, on the sides. I be- 
lieve that the jaws were milled in these vise- 
jaws, but it was done from forgings. 

I mean that the jaws were milled from 
forgings, before they were filed down on. the 
sides. 

The reason for my opinion is that the jaw 
has been milled beyond a doubt, and that it 
could be only held in the vise-jaws for milling 
while in the shape of a rough forging. 

167 Q. Do the edges of the skeleton jaws 
conform exactly to the shape of the milling- 
vise Juws ? 

A. They do, as nearly as it is practical to 
have them. There must be a little clear- 
ance to protect the milling tools. 


ne et piace Lente. ba Lin gme b ats catia . 
ee a ee DON ee EA: 
3 xh 7 


76 


Whittlesey on the same point says : 


156 R-x Q. Isit not evident upon an exam- 
ination of the jaws of Exhibit C that one of 
them has been through the mills of the com- 


pany ? 
A. It is. One shows milling tool marks. 


Kennelly on the same point says : 


27 x-Q. Will you please examine carefully 
the marks of a milling tool on one of the 
jaws of Exhibit C. and say whether you 
think that those marks are merely scratches 
made by a milling tool coming in contact with 
the jaw, or whether the jaws was milled into 
its present shape. 

A. That would be impossible for any man 
to decide, whether that comes from the ma- 
chine milled with one three-hundredths of an 
inch or one three-thousandth of an inch. It 
is evident that milling marks are on the 
edges of the jaw at present, and it has the 
appearance of being milled to conform to its 
present shape. 

Johnson’s attention being called to these milling 
marks on his so-called model, says. (x-Q. 324), that he 
used the jaws of this model to set the mills by, and 
that it is possible the mills may have taken a light cut 
off of one of them. Now, the idea of using the model 
to set the mills by, and taking a light cut off it, is 
something that Johnson, or any other competent tool 
maker, would never do ; the model is used to set the 
mills undoubtly, but the idea of a tool maker destroy- 
ing his standard model by which all his tools of 
that class and size are to be gaged, is palpably ab-. 
surd. In the first place, the jaw levers of this model 
could not be held in the fixtures, as I have shown ; and 
in the second place, if these jaw levers were used to 
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adjust the mills by, and light cuts taken off of them, 
as Johnson says they were, they would lose their 
proper outline and cease to be models for any purpose. 
And, moreover, they would have to be continually in 
use for that purpose, for the mills are taken out and 
ground at least once a week, as sworn to by Whittel- 
sey (R-x-Q. 155), and Johnson testifying about this 
model (x-Q. 561-398) suys that he took this model out 
of the company’s shop in July, 1879, and that it never 
returned. again to the shop of the company. -The 
model certainly could not, therefore, he used to adjust 
the mills by—an adjustment that had to take place at 
least once a week, or every time the mills were ground. 


Upon this subject Mr. Johnson says ° 


324 x-Q. Were not these jaws of Exhibit C 
milled by the same tools that the jaws of Ex- 
hibit 10 were milled by ? 


A. I filed the jaws of Exhibit C. They 


were not milled. It is possible after starting 
the mills and the fixtures, I used on of these 
jaws to locate my cuts, and possibly the miil 
has touched the jaw in profile. Probably it 
did. It was used for that purpose. The 
other I think was not used for this purpose. : 

325 x-Q. Please to look at the jaws of this 
model Exhibit C, and tell me if the marks of 
the willing tools are not on it as plainly al- 
most as if it had just come out of the milling 
tool ? 

A. I know of no reason why they shouldn’t 
be as my previous answer would state how 
they came there. 

326 x-Q. Was the jaw of the model Ex- 
hibit C the shape it is now when you put it in 
the milling fixtures? 

A. Generally speaking, it was. 
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327 x-Q. How did you fasten it in the mill- 
ing fixture ? | 

A. It was fastened in the regular way like 
all other work. It was a milling machine fas- 
tening, a milling machine vise. 


That is Johnson’s explanation, but Whittlesey testi- 
fies :— 


155 R-x Q. How often do the mills for 


milling the jaws have to be ground and reset? 


A. That depends a good deal on the metal. 
If they were apnealed soft and were clean— 
that is free from scales—the mills used to run 
a week. In hhrd metal, they would probably 
run two or thfeee days. 


And Mr. Johnson tegtifying further about this model 
says :— : 


361 x-Q. Who directed you to make Exhibit 
C? 

A. I think I directed myself. 

362 x-Q. Made it of your own motion with- 
out direction of anybody ? 

A. I think } did. 

363 x-Q. In the Company’s shop? 

A. In the Company’s shop. 

364 x-Q. In the Company’s pay ? 

A. A portion of it. 

365 x-Q. Wasn’t the whole of it made in 
the Company’s pay ? 

A. I think not—but if it had, I don’t seeas 
it would make any difference as regards this 
case. | : 
366 x-Q. What portion of the model do you 
think was not made in the Company’s pay ? 
A. I couldn’t state. 
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367 x-Q. What did the Company pay you 
for your services ? 

A. At the time model C was made I was re- 
ceiving three dollars and twenty-five cents per 
day. 

368 x-Q. Did not Mr. Adams direct you to 
make his model. Exhibit C ? 

A. I don’t remember that he did. 

369 x-Q. Will you swear that he did not? 

A. I will not swear to that. te 

370 x-Q. Was not this model C made in 
the Company’s shop, and in the Company’s 
pay, the property of the Company ? 

A. I have not stated that it was made en- 
tire in the Company's pay or out of material 
belonging to the Company—and if it had 
been, the pieces and parts themselves might 
have been the property of the Company, but 
the invention was mine. : 

371 x-Q. Have you been in possession of 
this model ever since it was made ? 

A. I have not. 

372 x-Q. In whose possession has it been? 

A. I don’t know. | 

373 x-Q. How much of the time has it 
been in your possession ? 

A. That I don’t know. 

374 x-Q. When did it come in your pos- 
session 2 

A. At different times. | 

375 x-Q. When did it first come in your 
‘possession ? 

A. I have no record of the time. 

376 x-Q. I didn’t ask you whether you had 
a record, I asked you when it came in your- 
possession? 

A. I don’t know. ; 

377 x-Q. Did you take it with you from 
the Company's shop ? 

A. No. 
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378 x-Q. Who took it from the Company’s 
shop ? 

A. I don’t aii: 

379 x-Q. Don’t you know how you eame in 
possession of the model ? 

A. I came in, possession of it at different 
times. : 

380 x-Q. I sales you how you came in pos- 
session of the model ?. 

A. Iam trying to answer the Attorney's 


questions. My previous answers would show 


what I know of. it. 

381 x-Q. None of your answers show how 
you came in possession of that model. Please 
to state how yoy came in possession of it ? 

A. I came in possession at different times. 

382 x-Q. Question repeated. 

A. The answer is repeated. 

383 x-Q. Does the witness decline to an- 
swer ? 3 

A. I am trying to answer correctly, and 
willdo so. Different parties gave me differ- 
ent parts of the model at different times. 

384 x-Q. Who gave you the handles of the 
model ? 

A. Mr. Adams gave me the stock they were 
made of from Lis private property and I 


made them. 

385 x-Q. I didn’t sal you who gave you 
the stock, I asked who gave you the han- 
dles ? 

A. No one gave me the handles, I made 
them. 

386 x-Q. Have you been in possession of 
the handles ever since you made them’? 

A. I haven’t had them in my pocket; I 
have known where they were—that is I am 
reasonably certain that I knew. 

387 x-Q. Have they been in anybody’s else 
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possession since you made them, beside your 
own ? iI 

A. They have been in the Cempany’s shop | 
since I made them, I mean the Interchangea- | 
ble Tool Company’s shop. 

388 x-Q. How long were they in the Inter- 
changeable Tool Company’s shop after you 
made them ? 

A. About one year ; possibly a little less. 

389 x-Q. Did you take them with you when 
you left the employ of the Interchangeable 


Fe ee eet pone. 


; 


Tool Co.? 
A. I took one of the handles with me. | 
. 390 x-Q. Which one ? it 


A, One of the two—I have no means of | 
knowing which of the two, It was one of | 
those two. . : | q 

391 x-Q. How did you get the other | q 
handle ? 

A. I think Mr. Louis Smith gave it to me. 

392 x-Q. When ? 

A. I don’t remember the month. Possibly, 

June, 18802 

393 x-Q. Was Mr. Smith then in the employ 
of they Interchangeable Tool Company ? 

A. I think he was. He told me so. I 
don’t know positively that he was. 

394 x-Q. When you left the Interchanveable 
Tool Company did you take the jaws of this 
model Exhibit C, with you ? 

A. I had the jaws with me months before I 
left there : in my trunk. 

395 x-Q. Did you keep them in your trunk 
and take them away with you when you left 
the employ of the Interchangeable Tool Com- 
pany? 

A. They have been in my trunk for months 
—of course they must have been with me 
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where I was. . They were in my trunk at that 
time, that is what I mean to say. 

396 x-Q. How long had they been in your 
trunk before’ you left the employ of the 
Interchangeable Tool Company ? 

A. I think I put them in my trunk in July, 
1879; that is about the month. I don’t 
remember the exact time. 

397 x-Q. Did they remain in your trunk 
from the time you put them there until you 
left the employ of the Company ? | 

A. I think they did. My wife has the key 
to my frunk. She possibly may have tak n 
them out. | 

398 x-Q. Did the pieces continue to remain 
in your trunk after you left the employ of the 
Interchangeable ‘Tool Company? 

A. I think they did. 

399 x-Q. Now as to the side piece that 
holds the jaws, did you have that in your 
trunk also when you were were at work for 
the Iuterchangeable ‘lool Company; did you 
put itin at the same time and did it continue in 
your trunk till ‘after you left the employ of 
the Interchangeable Tool Company, to the 
best of your knowledge and belief ? 

A. I think I did put it'in about the same 
time. : 

40:) x-Q And after you got the handle from 
Mr. Louis Smith in 1880 you had all the parts, 
excepting the screws and the spring, where 
did you get them ? 

A. I had the spring in my possession from 
the time I made it, which was in May, 187y, 
The screws, I think I[ had in my trunk, 
put them in about the same time. I was 
making drawings for milling fixtures for the 
Company and I used these jaws for marking 
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the outline and placing my fixture at the pro- 
per angle, etc. 

401 x-Q. Did you have your trunk at the 
Shop ? 

A. No. 


According to Whittlesey it was necessary to set 
the mills at least once a week—and according to 
Johnson the model C was used to set them by—but 
how were the mills set by this model when Johnson 
says he took it away from the company’s shop in July, 
1879, and kept it? the model never again returning to 
the shop or the possession of the company. ‘The 
model is alleged to have been completed by May 20th, 
1879, and was taken away from the shop in July fol- 
lowing. The model nipper of the company, the stan- 
dard by which all the parts of the manufactured nip- 
per were being made and the mills set, were locked up 
in Johnson’s trunk and kept there for ten months be- 
fore Johnson left the employ of the company. The 


statement is preposterous —either model C was not the 
company’s model nipper or it was not locked up in 


Johnson’s trunk. 

I call your Honor's attention to another evidence of 
the fraudulent character of. this model, found in the 
testimony of Whittelsey and Adams. Whittlesey in his 
testimony in the interference, in response to x-Q. 149 
marked one of the jaw levers of this model with the 
letter W, for the purpose of distinguishing it from the 
other jaw, that being the jaw on which the milling 
marks are found. And Adams in giving his testimony 
in ths interference (x-Q 273 to 276, P. 181 and 182) 
refers to this letter Was the letter J/, and says it was 
put on the model by his direction to identify it as the 
model nipper. Now, the letter W that Whittlesey put 
on this jaw lever, is still on it; but there is no letter 
on it. So, according to Adams, this can not be the 
same model Johnson says he made between the tenth 
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and twentieth of May, 1879, for the letter M is not on 
Mite ° 

Here is the proof of the marking of this jaw by 
Whittlesey. , 


149 x-Q. Please to mark one of the jaws I 
now hand you, one that has the appearance of 
being milled, so that it can be distinguished 
from the other jaw? 


(Witness marks the jaw handed him W.) 


Have you mgrked the Jaw with the letter 
W. , | 
A. I have. ; 


Adams’ testimony upon this point is as follows : 


354 x-Q. Referring again to the same model 
I read to you cross-questions and answers 
273 to 278 inclusive (pp. 181 and 182) : 


«273 x-Q: Can you state certainly that 
“the jaws’ now making part of model 
“ Exhibit C are the same jaws that first 
“made a part of that model? 

“A. To the best of my recollection 
“ they are. : ) | 

“974 x-Q. Have they any peculiarity 
“or mark upon them, by which you can 
“identify them as the same jaws ? 

“A. There is the mark M which we 
“had on our original jaws meaning 
‘model,’ or standing for ‘model.’ Their 
‘general appearance gives-me the im- 
‘“‘ pression that they are the same. 

“275 x-Q. Please point out the letter 

| «Mas being on this model. 

‘A. (Witness points out the letter 
*‘ scratched in the right hand jaw, when 
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‘‘ the model is turned with the jaws 
‘‘ uppermost). I.mean the jaw with the 
“ milling Marks on the inside and out- 
‘“‘ side edges. 

“ 276 x-Q. Was that the letter put on 
“the model at the time it was made to 
‘“ identify it as the model nipper ? 

“A. It was put on 4o indicate the 
‘* model jaw. 

“277 x-Q. Well, when ? ee 

‘““A. I do not recollect. 

“278 x-Q. Well, do you recollect seeing 
“it when the model was in the works of 
‘‘ the Interchangeable Tool Company ? 

“A. I have that impression, but am 
‘‘ not positive.” 

Are the answers to those questions true ? 
A. They were to the best of my recollection. 


And a further evidence of the bogus nature of this 
model is found in the testimony of Whittelsey in this 
case alrealy qnoted. He swears (x-Q. 94-97) that the 
side-plate that now makes a part of this model is not 
the same side-plate that originally made a part of it. 
The original side plate, as Whittlesay says, being one 
of the side-plates of the Jencks Model—an admission 
from one of the complainants’ witnesses that the mode] 
is bogus, at least in some of its essential parts. In- 
deed, the general effect of Whittelsey’s testimony is to 
leave the impression that Johnson in May, 1879, made 
some sort of a template of the uipper, but he says 
plainly that either the jaw levers of the model are 
bogus, or the templates are bogus, because the jaws do 
not fit the templates. The templates, however, are 
proved to be the company’s No. 2 templates by the 
fact that they exactly fit the company’s No. 2 Nipper, 
Complainant’s Exhibit No. 3, and as sworn to by Hall, 


as quoted. 
I call your attention also to the fact that Hall,Oliver 


and Harris all three swear positively that they neither 
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of them ever saw Model C until it was pat in evidence. 
(Hall Q. 155; also p. 222; Oliver, x-Q. 150; also Har- 
ris p. 227. ! : 


Upon this point Hall testifies as follows : 


152 Q. Please to examine the skeleton 
model now shown you, marked Johnson’s Ex- 
hibit C, being the same exhibit offered in evi- 
dence on behalf of Johnson in said intorfer- 
ence, and state whether you were present 
at the examination of Moses C. Johnson at 
at the time that the model was put in evi- 
dence in the interference case. 

A. I was. 

153 Q. State whether you examined that 
model at that time ? 

A. I did. 

154 Q. State whether that model is the 
same now as it wa3 at that time ? 

A. I notice one difference: that the letter 
“ W,” scratched on one of the jaws, was not 
there when it was first produced. I do not 
notice any other difference. 

155 Q. Stath when you first saw that 
model ? 3 

A. On the day it was first produced in the 
interference case. I can’t recall the date. 
It was the day it was put in evidence. 

156 Q. Are you positive that you pever saw 
that model in the works of the Interchange- 
able ‘Tool Company ? : 

A. I am. : 

157 Q. State whether it would be possible 
to make the skeleton jaws of Johnson’s Ex- 
hibit C of the old forging of the Interchange- 
able Tool Company—I mean, of course, the 
forgings that were made in the dies of the 
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company before they were altered, as you have 
testified. 

A. I think not. | 

158 Q. Would it be possible for the die- 
sinker to sink the dies to make the jaw-forg- 
ings in, by the skeleton jaws of this Johnson's 
Exhibit C ? 

A. No. 


Oliver testifies as follows: 


t 150 x-Q. Will you swear positively that you 
| did not see Johnson’s Exhibit C in the shop 
in Hudson street, or any other place, before 
you saw it in the interference case ? | 

A. I will swear postively that I did not 
see it. 


And on being recalled testifies as follows :—page 252. 


Q. Please to examine Complainant's Ex- 
hibit Johnson’s Exhibit C, and say when and 
where you first saw it? 

A. I saw it first during the trial of the In- 
terference case, at Mr. Broadnax’s office in 
New York on my examination. 

(). State whetheror not you ever saw that 
model, or any parts of it, at the shop of the 
Interchangeable Tool Company, in Hudson 
street, New York ? | 

A. I never saw the model there, and can 
identify none of the parts. 

(). I read to you questions and answers of 
James M. Adams’ examination-in-chief in 
4 this case, questions 56 and 57 ? 


Reads : 
' Please to state whether the answers to 
_ these questions are true or false in so far 
as they relate to you and to Complain- 
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ant’s Exhibit Johnson’s Exhibit C. 

A. As to my having seen that model there 
they are not true. I have no recollection of 
having seen either of the parts; it is possible 
that I may have seen them without recollect- 
ing them. 


The following Q. 56 and 57 of Adams testimon y con- 
tradicted by Oliver. 


56 Q. Was Mr. Thomas G. Hall, James F. 
Oliver, Samuel Leopold or David L. Harris, 
ever in the shop in Hudson street, when nip- 
pers or tools after Johnson’s model were 
being made, and if so, how often? 

A. Hall, Oliver and Harris, were in there 
frequently. 

57 @. Did either of them ever see or ex- 
amine Complainant’s Exhibit C, Jolmnson’s 
Model, at the shop in Hudson street; and if 
so, who examined it ? 

A. They have all seen it to my knowledge 
in that shop in Hudson street; I have seen it 
in the hands of Hall and Oliver, I should say 
a good many times. 


The following is the , testimony of Harris recalled 
upon the same point, Page 252. 


(). Are you acquainted with James M. 
Adams ? | 

A. Yes. 

(. [read to you from the testimony in chief 
of James M. Adams questions 56 to 58 in- 
clusive and their answers: 


[Counsel reads. 


(). Please to examine Complainant’s Ex- 
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hibit Johnson’s’ Ex. C, and state whether or 
not the answers I have read to you in so far 
as they relate to you and the model in ques- 
tion are true or false ? 

A. I can say that this model you call John- 
son’s model was never shown to me by Mr. 
Adams. | 

Q. State whether you ever saw that 
model in the shop of the Interchangeable 
Tool Co. in Hudson Street ? 

A. No. 

Q. State when you first saw that model ? 

A. The first time I recollect seeing it was 
in Mr. Barnard’s office in the Summer of 
1884. 


— 


The question and answer of Adams 56 to 57 here con- 
tradicted are quoted above. 


Mr. Hall being recalled testifies as follows—Puages 
249 and 250. 


Q. Teall your attention to Complainant’s 
Exhibit Johnson’s Exhibit C. Please exam- 
ine and state if you recognize it as the same 
model upon which you were examined when 
you gave your testimouy in this case before ? 

A. Ido. 

Q. l read to you the following questions 
and answers of the testimony of James M. 
Adams. (Reads Nos. 56 and 57, examination 
in chief, p. 34 of the printed record). State 
whether or not the answers to those questions 
are true or false ? 

A. As far as the answers refer to myself, it 
is an unqualified falsehood. 

Q. I read to you also question and answer 
62 of the same disposition. ‘State whether 
or not that answer is true or false so far as it 
relates to y ourself ? 
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A. It is false. 

(). I read to you also question and answer 
63, same deposition. State whether that 
answer is true or false ? 

A. It is false. 

@. Tread to you also question and answer 64 
of the same deposition. State whether or not 
that answer is true or false ? 

A. The answer is false; I would like to 
qualify that. Extra forgings were made, but 
they were not made from this model C. | : 

Q. State if you please, whether you ever 
saw that model Cin the shop of the Inter- 
changeable Tool Company ? 

A. I never saw it there. 

). I read to you question and answer 79 
of the same deposition, of the printed 
record. State whether or not in view of 
the answer of Mr. Adams to that question 
you still insist that the answer made to Q. 19 


is true ? 


A. I do. 
Q. I read to you question and answer 112 
of Adams’ deposition. State whether or not 


that statement is true or false ? 


A. Never had any such conversation. 

Q. I read to you also questions and answers 
Nos. 113 and, 114. State whether the an- 
swers to questions, so far as they relate to you 
are true or false? 

A. They are false, I never conversed with 
Mr. Adams on the subject ai all. 

Q@. I place in your hands Defendant’s Ex- 
hibit Templates, please state whether they 
are the same templates as those put in on 
your behalf, in the interference? 

A. They are'the same. | 

Q. Please to state whether those are the 
same templates by which all your nippers 
were made during the time Johnson was in 
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the employ of the Interchangeable Tool Co? 
A. They are for that size of nipper, No. 2. 
(). Please to state whether these templates 
are now in the same condition that they were 
at the time Johuson was in theemploy of the 
Interchangeable Tool Co. ? 7 

A. They are, to the best of my knowledge 

and belief. Ihave never known of any change, 

@. Could any change be made in these 
templates without you knowing it? : 

A. Not while in the shop; I only referred to 
that subject since the templates have been 
out of my hands in the interference case. 

. State if you know who made these tem- 
plates ? 

A. Mr. Whittlesey made them. 

(). Please to try those templates upon the 
jaws of the Model Exhibit C., and state 
whether or not they fit the model. 

A. They do not; neither of them do. 

Q. State whether or not these templates 
would fit the jaws exactly if they had been 
made to conform to that model, as a model 

nipper ? | 
A. They would, necessarily. 

Q. At the time you commenced to manu- 
facture the No. 2 Nipper, had all of the 
templates, dies, mills and milling-too's, apper- 
tuining to the manufacture of the No. 2 Nip- 
per been completed ? 

I refer now to the No.2 Nipper as put 
upon the market about July 1, 1879, as you 
have testified ? 

A. They had. 

Q. Please to describe, or state rather, the 
different steps taken in the production of 
the No. 2 Nipper as manufactured by the In- 
terchangeable Tool Company ? 
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A. The first step in producing the goods is 
to make the drop-forgings; next the milling of 
the parts; following, is the drilling of the /- 
holes; then the tempering, polishing and 
assembling the parts. 

Q. You don’t quite understand my question; 
please state whether or not. in the produc- 
tion of this nipper you commence by first 
making a model nipper; then templates from 
that model; then dies from that model in 
which the drop-forgings are made; then nills 
and drills by the templates and milling vise- 
jaws to hold the parts during the operation 
of milling ? 

A. Those are the first steps taken ; in my 
previous answer I referred to the manufacture 
alone. 

Q. Are all of these several parts of the nip- 
per made interchangeable ? 

A. They are. 

@. State whether or not in the view of the 
interchangeable quality of the several parts 
of the nipper, it is necessary in its manu- 
facture that all of the parts must be 
made to fit the templates, and conform ex- 
actly to the model nipper,through all the time 
of manufacture of the nipper ? 

A. Yes. : 

@. During the time that Mr. Johnson was 
in the employ of the Interchangeable Tool 
Co., what parts of the jaw were milled first ? 

A. The top or outside part. 

Q. Which part was milled next? 

A. The opposite or inside edge where the 
cutting edge is. 

Q. Do you know that of your own knowl- 
edge ? 

A. I do, positively. 

Q. Referring now to Defendant Ex. Milling 
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Vise Jaws, state whether or not it would be 
possible to mill the outside and inside edges 
of the jaw or nipper in these vise-jaws after 
the sides of the nipper-jaws had been milled ? 


A.. It is not possible in my opinion. 


The following are questions and answers of Adams 
contradicted by Hall in the foregoing testimony : 


56 Q. Was Mr. Thonias G. Hall, James F. 
Oliver, Samuel Leopold or David L. Harris, 
ever in the shop in Hudson street, when nip- 
pers or tools after Johnson’s Model were 
being made, and if so, how often? 

A. Hall, Oliver and Harris were in there 
frequently. 

57 Q. Did either of them ever see or ex- 
amine Complainant’s Exhibit C, Johuson’s 
Model, at the shop in Hudson street, and if 
so, who examined it? 

A. They have all seen it to my knowledge in 
that shop in Hudson street; I have seen it in 
the hands of Hall and Oliver, I should say a 
good many times. 

62 Q. Did you ever talk with Thomas G. 
Hall about Complainant’s Exhibit C, Johi- 
son’s Model, when Hall had it in his hands in 
Hudson street, in 1879, and how often ? 

A. I have very often as the model was 
being made, and after it was completed. 

63 Q. Was not this the model from which all 
the [uterchangeable Tool Company’s Nippers 
No. 2 size were made? 

A. It was the model. 

79 Q. In answer to question 19 of Hall’s 
direct testimony, which qnestion reads as 
follows : | 

“And ever since that I understand 
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‘you, the projection or lip over the head 
‘‘of the spring in the No. 2 nipper has — 
“ been made from 1-32 to 1-64 of an inch 
“ shorter, as you have explained?” Said 
Hall says: “ It has.” 
I now ask yon if the answer to that question 
is true ? 

A. It is not. 

112 Q.: Repeat as much as you can of his 
words, or the substance of his conversation ; 
did or “ais he not mention Johnson, and how? 

A,“ You are doing spiendidly ; not only 
“have wpe got the best nipper in the world, AB 
“« but we hi paying all expenses and for the | 
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“ new tools in progress. The company are very 
‘‘much pleased with your management.” 
Don’t remember his mentioning Johnson’s 
name in this connection. 

113 Q. Did not Mr. Hall know that John- 
son was the author of these improvements ? 

A. He did. 

114 Q. How did he know that fact ? 

A. In conversation with me he always gave 
Johnson the credit, not in so many words but 
in substance. It always gave Johnson the 
credit in talking with Mr. Hall. 


The testimony here quoted is flatly contradicted by 
all the witnesses referred to, and the whole of Adams’ 
deposition is so contradictory, foolish and unreasonable 
as to make it contemptible. His testimony about 
models C aud D, for example, is absurd. He de- 
poses about these models as follows : 


cp oignnnlapenremenin tains anepinetlte terete Chdevelael ‘ . 


24 @. Did you ever make any model show- 
ing your attempt to improve. the nipper then 
made by the Interchangeable Tool Company, 
and when did you make it ? 

A. I did, in the spring of 1879; this is the 


model I refer to. 


Model offered in evidence and marked 


‘ 
Fy 
i 
4% 
€ 
t 
t 
ts 
£i 


95 


Complainant’s Exhibit, Johnson’s Ex- 
hibit D, J. E. B., Sp. Ex’r., 20 June, 1884. 


' 

25 Q. Give the dates, as nearly as you can 
recollect, when this model was commenced 
avd finished. 

A. I should say in the month of May, 
1879. 

30 @. Was Mr. Moses C. Johuson at this 
time engaged in attempting to improve the 
nipper theretofore made by the company ? 

A. Not to my knowledge. 

31 Q. Do you know whether or not Moses 
C. Johnson at or about the time you made 
Complainant’s Exhibit D, made another model 
showing improvements on the Company’s nip- 
per. 

A. He did afterwards ; he was at work on 
the model at that time, but completed his 
model after I made mine. | 

Q. Please to examine the model now shown 
you, and state if you know what it is, and who 
made it, and when ? 

A. It is the model nipper made by Moses 
C. Johnson, in the month of May, or there- 
about, 1879. 


Model offered in evidence, and marked: 
Complainant’s Exhibit Johnson’s Ex- 
hibit C. J. E. B., Sp. Ex’r., 20 June, 

1884. 


33 Q. How do you know that Johnson made 
the model, and what was it made for ? 

A. I told him to make it and I saw him to 
work ou it. I furnished him the brass for the 
handles. 

34 Q. When you say you told him to make 
it, what words did you use in speaking to 
him ? 

A. I told him we must have a new model. 
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Then we talked of some changcs—I showed 
him my Exhibit D, he went on and made the 
model, and occasionally came for saaction and 
direction. 

35 Q. What direction did you give him, 
state the words ? 

A. I said “ Take that model of mine and i} 
change those teeth that interlock the han- pe 
dies so as to make the interlocking with one 


operation or one cut.” ' aa! 

80 Q. Mr. Thomas G. Hall to direct ques-_. 4s 
tions 23 and 24, answers that the company 
did not continue to manufacture the nipper ti 


ws it appears in Complainant’s Exhibit 4, be- 
cause the nipper did not work satisfactorily, 
and that the defect consisted in the want of 
uniformity in the movement of the jaws. 
What, if any experiment was made to remove 
this defect, and by whom was it made, and at 
whose suggestion if any ? 


A. There were two experiments made at q 
the shop in Hudson street by myself in the } 
month of May, 1879. The first one was in- 4 
terlocking the handles by inserting several au 
pins in each handle opposite the fulera. i 

Witness is handed Defendant's Ex- by 
hibit Nipper handles and after examina- ul 1 
tion continues. 3 i 


I should say these are the handles in which 
I inserted the pins by drilling holes and 
driving the pins in. No one suggested it to 
me. 

The second experiment was made by me. I 
took two brass plates and made the handles 
with a projection opposite the fulcra in which 
I filed several teeth. This is Complainant’s 
Exhibit D in this case. I received no sug- 
gestion in regard to it from anyone. 
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172 x-Q. How long kad you been in the 
employ of the company before you put the - 
pin m the old nipper handles ? ; 

A. Several months. 

173 x-Q. About how many mouths ? 

A. I cannot tell the preeise number. 

174 x-Q. State approximately. 

A. Three or four months, to the best of my 
recollection. 

175 x-Q. In how many oe nipper handles 
did you put pins opposite the fulera, so as 
to forn: gearing between the handles? 

A. Don’t recollect. 

176 x-Q. State approximately ? 

A. One parr, and perhaps several. 

177 x-Q. How long had you been in the 
employ of the company before you put these 
pins iv the first pair of handles to form 
gearing ? 

A. Three or four weeks to the best of my — 
recollection. 

178 x-Q. Why did you put such pins in 
such handles ? 

A. To control the action of the jaws. 

179 x-Q. By way of experiment, do you 
mein ? 

A. L do. 

180 x-Q. Why did you put such pins in 
one patr of handles ? 

A. I had different size viciees 

181 x-Q). In how many different size nippers 
did you put the pins ? 

A. In No. 2and No. 4. 

182 x-Q. In which size nipper did you first 
put the pins ? 

A. In No. 2. 

183 x-Q. After you put the pins in the No. 

2 nipper, how long was it before you put 

them in the No. 4 nipper ? 
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A. Two orthree months to the best of my 
recollection. | 

184 x-Q. And you put the pins in the No. 2 
nipper within three or four weeks, as I under- 
stand you, after you went in the employ of 
the company ? 

A. To the best of my recollection. 

185 x-Q. That would make it about the 
middle of May that the first _pin gearing was 
put in the first of — as I under- 
stand it ? 

A. Somewhere about the middle of May. 

186 x-Q. And was that the first step you 
took towards joining the handles of the 

Hall nipper by a gear connection ? 

A. I think it was. 

187 x-Q. And what was the next step ? 

A. Made a model with gearing, one of brass 
plate. 

188 x-Q. Do you refer now to Complain- 
ant’s Exhibit D ? 

A. I do. 

189 x-Q. How long after you put the pin 
gearing between the first pair of handles be- 
fore you made the model, Exhibit D? 

A. Very soon; cannot tell now accurately. 

190 x-Q. Was it within a week, two weeks ; 
state as near as you can ? 

A: It was within two weeks, to the best of 
my recollection. | 

191 x-Q. Was it within one week ? 

A. Cannot state.. 

192 x-Q. What was the next step taken 
towards perfecting the gear ener tute be- 
tween the handles ? 

A. The making of a model connecting the 
handles. | 

193 x-Q. Do you refer to the »nodel, Com- — 
plainant’s Exhibit C ? 
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A. I do. : } 

194 x-Q. How long after Model D was made 
before Model C was made? 

A. I should say Model C was finished sev- 
eral weeks afterwards. : 

293 x-Q. You say you made model Com- 
plainant’s Exhibit D before Johnson made the 
model Complainant’s Exhibit C, now why do 
vou say that model C is the first model you 
ever saw with the handles interlocked, with a 
projection in one handle working into a de- 
pression on the other, aud that it is Johnson's 
invention ? ’ 

A. It was not my answer. 

294 x-Q. Question repeated? __ 

A. I said I made model D before Johnson 
completed model C. Model C was thie first 
complete model with a notch and prong con- 
nection between the handles. Model D being 
connected with gearing and not with a notch 
and prong as in model C. 

295 x-Q. Do you swear now that you did 
not make model D before Johnson make 
model C ? | 

A. I swear that I completed model D before 
Johnson completed model C. The making of 
model C occupied several weeks. Whereas 
model D was made in a few hours. 

296 x-Q. Did you swear upon your examin- 
ation in the interference case that you made 
model D first and gave itto Johnson, and 
told him how you wanted him to made 
model C? 

A. Don’t recollect at this time. 


This is a fair specimen of this witness’s testimony ; it 
is evasive, uncandidand untrue. How could the making 
of model C occtpy several weeks? Johnson says it 
was made between the 10th and 20th of May, 1879. 
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Johnson says he made his model without instruction 
from any one. Adgms says he tokl him to make it. 
But whyshould Adams tell Johnson to make the model 
C, and direct him how to make it, if Johnson's 
model was commenced first? Adams forgets himself 
at times, and inadvertently lets out a measure of truth. 
He says in the testimony T have quoted that he had 
been in the company’s employ about two or three 
weeks before he put the pins in the old nipper handles, 
and that that was the first step taken towards putting 


the gearing between the handles, as sworn to by Hull, : 


Oliver and Judge, and thit then followed the models. 
That is the order undoubtedly in which the improve- 
ment was reduced to practice, but the direction for do- 
ing it came from Hall, as sworn to by Hall, Judge and 
Oliver ; but, aceoriling to Adams everything originated 
with him. According to Johnson, it all originated 
with him. Aecording to Whittlesey, the lip over the 
spring originated with him; whereas, they were all of 
them appropriating, or trying to appropriate, the inven- 
tion of anotier. Hall is the president of the company. 
The manufacture of this nipper is essentially his enter- 
prise. He had worked on his plans for perfecting his 
nipper. Adams, Whittlesey and Johnson were em- 
ployed to do the work; Oliver and Harris were fur- 
uishing capital for tiie company, and were men inter- 
ested in an enterprise in which they had invested their 
money, following it up, watching it with all the anxiety 
and vigilance begotten of monsy invested. 

Now, can your Honors conceive it possible that John- 
ston,could be the inventor of these improvements on 
this nipper; that he could make a model of it, in the 
works of the company; that all the tools appertaining 
to the manufacture of this nipper could be made from 
this model and these men, the officers of uhe company, 
know absolutely nothing about it? 

Nothing is easier, and in patent cases nothing 
is more common. than for a_ claimant to pro- 
duce a model and swear that he made it at this 
time or that, and to get his fellow workmen to 
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swear to it; but it is not so easy to swear away cir- 
cumstances like these, cut into hard steel. Johnson 
and his fellow workmen cannot swear away the circum- 
stances and tools appertaining to the manufacture of 
this nipper and the production of the so-called model. 
The tools, facts and circumstances to which I have re- 
ferred can not be sworn away, and they, taken in con- 
nection with the oral testimony adduced, show, as I 
submit, past all reasonable doubt, that Johnson’s 
Model C is bogus. ; 


POINT THIRD. 


THAT UPON THE FAC’s DISCLOSED BY THE RECORD THE 
DEFENDANTS HAVE A LEGAL RIGHT TO USE THE INVENTION 
COVERED BY THE PATENT IN SUIT. 


All the defendants are trustees and managers of the 
Interchangeable Tool Company, and in that capacity 
only have they, or any of them, used the invention. 
Each and all of them swear, that they have not made, 
sold or used any of the nippers for their own account, 
nor for any purpose, nor in any way, excepting as 
officers of the company for the benefit of the company, 
nor is there « word of evidence in the whole record to 
show that they have. The action can, therefore, be 
miintained against the defendants, if at all, only as 
officers of the Interchangeable Tool Company; and if 
the company has the legal right to manufacture the 
nipper, the defendant have the same right, acting as 
officers for the company. 

Now therefore upon the facts disclosed by the record 
and assuming Jolinson to be the first and original in- 
ventor—which is no sense conceded—it is contended: 


First.—That Johnson had abandoned his invention 
to the public. That the company acquired an implied 
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license to work the patent through the laches of John- 
son in not asserting his claim to the invention, and by 
his failure to object,to its manufacture and sale by the 
company, and by nih tacit consent that the company 
manufacture and sell the nipper for its own account. 


Second.—That under Section 4899 the tool company 
having commenced the manufacture and sale of the 
nipper with the knowledge and consent of Johnson 
long before he applied for his patent, acquired a right 
to use the invention without lia ility to the patentee, 
or his assignee. 

Now, the question here is, whether the tacit consent 
of Johnson, during the time he was in the employ of 
the ccmpany, for it @ work the invention, conferred 
upon it, by implication, the right to work under any 
patent he might subsequently obtain for it, or whether 
his conduct did not work an absolute abandonment of 
any right he may have had in the invention. 

It is an unilisputed fact that Johnson went in the em- 
ploy of the company on April 20, 1879, and rem vined in 
suchemploy uutil the first of May, 1880; that the inven- 
tion he claims was made, if ever, between the tenth and 
twentieth of May, 1879, and that daring the time he was 
in such employ the conjpany manufactured and sold, he 
himself assisting in such manufacture, upward of thirty 
thousand of these nippers embracing the invention for 
which Johnson subsequently and surreptitiously obtain- 
edthe patent. During this time, and to accomplish this 
work, the company had:expended a large sum of money 
in the purchase of tools and in establishing a plant,and in 
the introduetion of the nipper upon the market as a 
new article-of manufature. All the expense and labor 
attending the successful establishment of a new indus- 
try, amounting to many thousands of dollars, was in- 
~ curred by .the company, while Johnson stood by with 


his mouth shut, giving the company no notice, uttering | 


no claim to any improvement upon the nipper, for 
which he intended to apply fora patent, while the 
company was spending its money in manufacturing and 
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establishing the business, in the full belief that Hall 
was the first and original inventor of the nipper and 
would obtain a patent for it. The company having no 


notice could take no measures for protecting itself. 


Johnson was silent until the company had made all the 
outlay and done all the work necessary to establish a 
successful business. Then Mr. Johnson steps forward, 
and without saying a word to the company applies for 
a patent and sells it for a mere trifle to Mr. Thompson , 
and Mr. Thompson-commences a proceeding to shut up 
the company’s works. | 

Will this Court sanction that kind of proceedings ? 
Hall, Oliver and Harris all swear that the company 
had no knowledge of Johnson's claim until after the 
patent was allowed, .and Johnson himself admits that 
he never made any claims to the company, or uttered 
any protest against its use of the invention (Johnson 
445 x-Q to 447) Even Johnson’s bosom friend, Whit- 
tlesey, swears thet the first time he heard Johnson ex- 
press a determination to apply for a patent for his 
alleged improvement, was somewhere about the 20th 
of May, 1880, which was after he had left the employ 
of the company (see Whittlesey Interference Record 


213 x-Q). 


Here 1s the testimony of Johnson : 


445 x-Q. During the time you was in the 
employ of the company, did you utter any 
protest to it or any of its officers against its 
use of the invention. in controversy? . 

A. Ido not know that I did. I felt safe, 
knowing the fact that I was allowed two 
years. 

446 x-Q. During the time that you was in 
the employ of the company, as I understand 
it, you made this model nipper C, and as- 
sisted in making the milling tools and milling 
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fixtures necessary to make the nipper, and 
afterwards assisted in making a great many 
nippers for the company. Is that correct? 

A. Generally speaking, it is. 

447 x-Q. Did you ever ask the company 
for any ccmpensation for the use of the in- 
vention, or did you offer to sell it to them ? 

A. I have never offered to sell it to them, 
to my knowlelge; don’t know that I 
ever asked them for any compensation ; know- 
ing it to be my property, the proper oppor- 
tunity for selling had not presented itself. 

402 x-Q. At,the time you was making this 
model Exhibit C, did you show it to Mr. Hall 
or any members of the Interchangeable Tool 
Company? | 

A. I:dou’t remember that I ever showed 
anyone a piece of work upon which I had 
worked or was working since I have been in 
the business, which is twenty years or more, 
I mean by that, that [ have not called their 
attention to it; they possible have seen it; 
probably have. I am not in the habit telling 
people of what I have done or ain about to 
do. 

403 x-Q. Did you call Mr. Hall’s attention 
to the model, tell him it was your invention 
and that you intended to get a patent for it? 

A. I don’t remember that I did. 

404 x-Q. Did you call the attention of any 
member of the Company to the model, claim 


it as your invention aud state your intention 


of applying for a patent for it ? 

A. I don’t think I called the attention of 
anyone to the model. ) 

405 x-Q. How many nippers were made by 
the interchangeable Tool Company from the 
plan of model Exhibit C during the time you 
were in the employ of the Company ? 

A. I have no means of knowing the fact. 
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406 x-Q. Didn’t you state that about thirty 
thousand had been made, in your preliminary 
statement in this case ? 

A. I don’t remember that I did. 

407 x-Q. Well don’t you know about how 
many were made during the time you were in 
the employ of the Company ? 

A. I do not of my own knowledge. I know 
thers were several thousand ; how many I 
could not say. : 
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Upon his examination in the interference Whittlesy 
testified as follows : 


212 x-Q. While you and Mr. Johnson were 
in the employ of the Interchangeable Tool 
Company, did you hear Mr. Johnson express 
« determination to apply for a patent for the 
invention. 

A. Not while Iwas in the employ of the 
company. I left their employ about the Ist 
of January, 1880. : 

213 x-Q. When, if ever, did you first hear 
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iP Mr. Jolnson express a determination to 
apply for «a patent for the invention in 
: question. 

"6 A. Along in the summer of 1880. Some- 


where in June or July. 


Hall on this point testifies as follows : 


t 

f 

101 Q. During the time that Mr. Johnson 
was in the employ of the Interchangeable 
Tool Company did you ever hear him make 
any claim to the invention described and _il- 
lustrated in his patent, Complainant’: Ex- 
hibit 2d. 
A. Never. 
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102 Q. Did you ever hear, during the time 


mentioned in my last question, from any one 
that Mr. Johnson made any claim to the in 
vention described and illustrated in his paten 
referred to in my last question. 

A. Never. No, would be a proper answer. 

103 Q. State, if you please, when you first 
heard thac Mr. Johnson made any claim to 
any invention or any improvement upon 
your nipper. : 

A. About October, 1880. 

104 Q. From whom did you first hear it ? 

A. Rent: G. Thompson, the complainant 
here. 


Oliver testifies as follows : 


33 Q. When did you first hear that Mr. 
Johnson claimed to be the inventor of the im- 
proved nipper, or any part of it ? 

A. About the end of August or first of 
September, 1880 ; it was shortly before the 
company made its assignment to Mr. Healy. 

34 Q. From whom did you first hear that 
Mr. Johnson claimed to be the inventor of 
any part of the uipper ? 

A. From Henry G. Thompson. 

35 Q. Who was present when Mr. Thomp- 
son made the claim, and where was” the claim 
made that Mr. Johnson was the inventor of 
the improvements in question ? 

A. It was at the company’s office at Milford | 
Conn., and there were present, Messrs. Pratt 
and Healy, of Hartford, Mr. Thompson, Mr. 
Hall and myself. : 

36 Q. Did the announcement occasion any 
surprise to the officers of the Inter changeable 
Tool Comdany. 

A. It surprised me, and Mr. Hall said it 
surprised him. 
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Harris on same point testifies as follows: 


32 Q. Did vou hear from Mr. Johnson or 
from anyone else, up to the time that John- 
son left the employ of the Company, that he 
(Johnson) claimed to be the inventor of the 
whole, or any part of what is known as the 
Hall Nipper—by which I mean the nipper 
which I have shown you, marked Complain- 
aunt’s Exhibit 3d? - 

B. No, sir, I did not. | 

33 Q. Up to the time Mr. Johnson left the 
employ of the company did you hear from hin, 
or from anyone else, that he claimed to be 
the inventor of the whole, or any part of any 
hnipper manufactured by the company ? 

A. I did not. 

34 Q. When did you first hear that Mr. 
Johnson claimed to be the inventor of any’ 
part of any nipper manufactured by the com- 
pany ? 

A. Shortly after Mr. Johnson was discharg- 
ed from the employ of the company. 


I do not think there is a doubt but that Johnson’s 
conduct amoanted to an abandonment absolutely of 
any right he may have had to a patent. There is no 
time fixed by the statutes within which an inventor 
cannot abandon his invention. § 4,886 of the statutes 
‘authorizes the commissioner to grant a patent to any 
inventor provided “ the invention has not been in pub- 
‘‘ lic use or on sale for more than two years prior to 
“ to his application, waless the sameis proved to have 
heen abandoned,” other requirements of the statutes 
being complied with. And one of the special defences 
authorized by § 4,920 is that of abandonment. An in- 
ventor may put his invention in public use or on sale 
for any period less than two years, and yet obtain a 
patent for it, unless in the meantime he abandons it 
to the public. An inventor may work his invention as 
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publicly as he iia within the time limited, but 
can he permit others! to use it, and stand by and 
see it used or use it himself without asserting 
some right to it to shut ont the presumption of 
abandonment ? He must do something or-say some- 
thing to let people know that the invention is his, 
and that he intends to apply for a patent for it. The 
law does not permit him to stand by in silence while 
others invest their money in the manufacture of the 
invention and extensively introduce it in public use, 
acquiring « vested right and. interest in it, without 
notice or objection on his part, and then come _ for- 
ward and obtains « patent for it. 


Elizabeth vs. Pavement Co., 97 U.S, 134. 
Kendall vs. Winsor, 21 How., 829. 


Abandonment is not a question of time, but a ques- 
tion of fact, depending upon the acts and deeds of the 
inventor, Whether done within six months or one year 
i3 utterly immaterial. The fact that Johnson stood by 
in silence permitting the company to invest its money 
in the establishment of a plant and in the manufacture 
and sale of upwards of thirty thousand of these nip- 
pers, uttering no word of protest, claim or objection 
raises, I confidently submit,» conclusive legal pre- 
sumption that he intended to abandon his right to a 
patent for his -so-called invention.. 

But whether Johnson intended to, or did in fact, 
abandon his pretended invention to the pudlic or not, 
it is certain that by his conduct the Interchangeable 
Tool Company acquired a right to work under the 
patent, without accounting to Johnson or his assignee. 

As to the right of the tool company under section 
4,899 depends, of course, upon the construction the 
Court may put upon that section. In terms the 
section limits the right of the defendant to use the 
specific thing, or article manufactured before the 
application ioe the patent. But the Courts have not and | 
as L think, will not limit the application of the st: atute 
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to such cases only, as you Honors will readily see 
upon a moment’s reflection. For, assume the patent to 
be for a process, and not for an article, or thing of any 
kind, and that the defendant had made a large outlay 


in the establishment of a plant to work such process 
previous to the application for a patent, it would be 
manifestly unjust to deprive such defendant of the 
benefit of this section of the statute, for it is manifest 
that the Legislature dia not intend to discriminate 
between different kinds of inventions. 

Take acase like the one before us, where the company 
had made a large outlay in the purchase of machinery - 
and tools and in the establishment of a plant in good 
faith more than a year before the application for the pat- 
ent, and with no notice whatever that Johnson, or any- 
one else, claimed any improvement or a patent for any 
improvement upon the nipper ; ean it be justly said that 
it is the intention of the statutes to protect the company 
only in the use of the nippers manu.actured by it 
before the application for the patent? Suppose the 
company had made but one nipper, or suppose the 
invention, instead of being a nipper, were a pin, and 
the company, after making a large outlay for plant and 
machinery, had manufactured but one paper of pins, 
before the application for the patent? Would the 
statute protect it only in the enjoyment of that specific 
paper of pins, or would it protect it in its right to use 
the ¢nvention, and not simply the one paper of pins, 
anyone of which embodied the invention. 

Assuming on the other hand, the invention to be of 
a locomotive. In such a case, the statute would pro- 
tect the defendant in the use of the locomotive he had 


made before the patent’ was applied for only. 
The purpose of the statute is to protect the 
defendant against the loss of the capital invested by 
him in good faith in the invention before the patent 
is applied for, but to do that it is impossible to give 
every defendant the benefit of its provisions if its 
application be limited to its terms. The constraction 
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placed by the Courts upon this section of the statutes 
and the law appertaining to implied licenses and 
abandonment are found in the following cases, see : 


McClurg vs. Kingsland, 1 How., 202. 
Pierson vs. Screw Co., 3 Story, 402. 
Chabot vs. Button Hole Co., 6 Fish, 71. 


Wind Mill Co., vs. Wind Mill Co., 8. 


Blatch., 295. 
Barry vs. Crane, 22 Fed. Rep., 396. 


Here is this company, manufacturing this nipper, in’ 


entire good faith, having established a plant. fitted 
with special machinery for that purpose, and having no 
knowledge or information that any one besides itself 
had any right or claim to a patent for it, and here is 
Johnson, in the employ of this company, assisting as a 
machinist in establishing this plant and in manufac- 
turing this nipper for upwards of one whole year, utter- 
ing no claim, or intimation that. he claimed to be 
the inventor of any improvement upon the mipper, 
either to the officers of the company, or to any one 
else, until after he is dismissed from the employ of 
the company, and not then until after he has ap- 
plied for, obtained and assigned his patent, for a 
mere pittance to the complainant here. 

In its terms Section 4,899 dues not protect manufac- 
turers in the situation of these defendants. This sec- 
tion limits the right of the defendants to the use of the 
specific thing made by them previous to the applica- 
tion. But in cases like this at bar, there is no pro- 
tection for defendants unless the Court, in the exercise 
of its equitable power, will construe the conduct of 
Johnson to be tantamount to a license, or abandon- 
ment. | 

The decree of the Court below should be affirmed 
with costs. 

| Respectfully submitted, 
AMOS BROADNAX, 


Counsel for Appellees. 
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